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EDITORIAL   NOTE. 

The  author  of  the  present  volume,  John  Rose  Ficklen, 
son  of  Joseph  Burwell  Ficklen  and  Ann  Eliza  Fitzhugh, 
came  of  an  old  and  sturdy  family  of  Virginia,  and  the  essen- 
tially fine  qualities  of  the  man  were  colored  by  that  indefin- 
able tint  of  gentility  that  is  the  precious  heritage  of  such  an 
ancestry.  Born  in  Falmouth,  Virginia,  in  1858,  he  received 
at  the  University  of  Virginia  that  solid  and  yet  broad  cul- 
tural training  that  distinguished  the  old  college,  and  after 
graduation  he  devoted  himself  at  once  to  the  pursuit  of 
scholarship.  After  a  short  period  of  teaching  at  the  Louisi- 
ana State  University,  Baton  Rouge,  Mr,  Ficklen  spent  two 
years  abroad,  studying  at  the  universities  of  Paris  and 
Berlin.  He  was  connected  with  the  University  of  Louisi- 
ana, in  New  Orleans,  before  the  foundation  of  Tulane  Uni- 
versity, and  upon  the  merging  of  the  two  became  professor 
of  rhetoric  and  history.  Mr.  Ficklen  grew  with  the  newly 
created  university,  and  soon  began  to  devote  himself  to 
history,  especially  to  the  history  of  Louisiana.  In  1893  he 
became  professor  of  history  and  political  science,  and  still 
held  this  position  when,  in  the  summer  of  1907,  his  life  was 
cut  short  by  one  of  those  accidents  that  seem  the  work  of  a 
blind  fate. 

In  presenting  to  the  public  this  last  and  most  cherished 
fruit  of  his  studies,  I  wash  to  turn  aside  for  a  moment  to 
record  my  own  impressions  of  Professor  Ficklen  as  a  man 
and  as  a  teacher.  I  shall  not  soon  forget  the  thoroughness 
of  his  method  as  an  instructor,  his  innate  refinement  and  un- 
failing courtesy  in  dealing  with  the  student.  In  the  class 
room,  and  when  in  later  years  I  had  the  honor  of  becoming 
his  colleague.  Professor  Ficklen  was  always  the  same  help- 
ful friend,  unobtrusive  yet  ready  in  his  counsel,  generous, 
with  no  thought  of  making  one  who  had  been  his  pupil  feel 
any  condescension  in  his  manner.     It  was  this  rare  modesty 
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and  perfect  frankness  of  attitude  that  was — I  am  confident 
other  former  pupils  will  bear  me  out — the  most  pleasantly 
remembered  characteristic  of  the  man. 

For  more  than  a  decade  before  his  death  Professor 
Ficklen  had  been  carefully  collecting  and  digesting  the 
materials  for  a  history  of  the  reconstruction  period  in 
Louisiana.  The  work  was  one  requiring  immense  patience 
and  tact,  for  the  mists  of  party  strife  have  not  yet  cleared 
away;  many  of  the  actors  in  the  great  contest  for  control 
of  the  State  are  still  living;  their  accounts,  as  well  as  most 
of  the  documentary  material  for  the  work,  even  after  they 
had  once  been  secured,  needed  the  most  careful  adjustment 
before  it  was  possible  to  present  a  record  at  once  clear  and 
fair.  Moreover,  the  work  was  frequently  interrupted  by 
other  historical  studies,  and  always  made  subordinate  to  the 
first  duty  of  the  academic  instructor.  But  at  the  time  of 
his  death  Professor  Ficklen  was  proceeding  rapidly  in  the 
synthesis  of  the  scattered  data  he  had  collected,  and  the 
work  now  presented  was  completed  by  him  in  manuscript 
in  something  like  the  form  he  wished  it  to  assume  finally. 

Since  the  manuscript,  however,  had  not  received  his  final 
revision,  the  editor  has  felt  at  liberty  to  revise,  striving 
always  to  preserve  the  substance  and  the  wording.  There 
has  been  no  alteration  aflFecting  matters  of  fact,  no  addition 
to  or  change  in  the  deductions  drawn  from  facts.  Obvious 
errors  have  been  corrected,  a  few  passages  of  needless 
matter  repeating  facts  stated  elsewhere  have  been  omitted, 
and  the  work  has  been  divided  into  chapters.  This  has  been 
done  under  the  direction  of  Professor  Charles  M.  Andrews, 
of  the  Johns  Hopkins  University,  and  under  his  direction 
the  references  have  been  verified  and  put  into  proper  shape 
by  Mr.  Clarence  P.  Gould.  The  editor  takes  this  occasion 
to  acknowledge  with  gratitude  the  able  assistance  of  Mr. 
William  Beer,  of  the  Howard  Memorial  Library,  in  veri- 
fying certain  references. 

In  no  state  of  the  former  Confederacy  was  the  work  of 
Reconstruction  attended  with  greater  difficulties  than  in 
Louisiana.     The  history  of  the  period  was  marked  by  epi- 
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sodes  that  at  the  time  attracted  the  attention  of  the  nation, 
and  that  still  echo  in  the  press.  It  is  a  matter  of  deep  regret 
that  a  student  so  well  informed,  so  calm  and  judicious  as 
Professor  Ficklen  did  not  live  to  complete  in  detail  the 
account  of  the  remarkable  revolution  whose  beginnings  he 
has  presented  with  such  clearness.  Incomplete  as  it  is, 
however,  the  present  volume  will  prove  a  valuable  contri- 
bution to  the  history  of  this  most  important  period  of 
southern  history. 

Pierce  Butler. 
Newcomb  College, 

TULANE   UnIV-ERSITY, 

February  19,  1910. 


PREFACE. 

It  has  been  said  by  a  northern  historian  that  the  story 
of  the  war  between  the  States  should  be  written  by  writers 
of  the  North  because  the  victors  can  always  afford  to  show, 
and  will  show,  a  more  generous  spirit  in  dealing  with  the 
facts  than  can  be  expected  of  the  conquered,  and  also  for 
the  reason  that  the  northern  view  is  in  the  main  correct. 
From  this  proposition  the  corollary  has  been  drawn  that 
the  story  of  Reconstruction  in  the  South  should  be  told  by 
writers  of  the  South,  for  to  the  South  was  given  the  final 
victory  in  this  conflict;^  and  it  is  beginning  to  be  acknowl- 
edged by  writers  of  the  North  that  Reconstruction  of  the 
congressional  type  was  a  gigantic  blunder — if  not  a  political 
crime. 

Whatever  may  be  thought  of  the  theories  just  mentioned, 
no  one  will  deny  that  in  the  official  records  of  the  time  we 
have  the  facts  given  in  exasperating  detail  of  the  political 
progress  of  Reconstruction,  innumerable  investigations  filling 
volumes,  orders  and  statutes  and  decisions  of  court  galore. 
For  no  other  period  is  there  so  much  sworn  testimony,  but 
of  the  life  in  the  South  at  this  period,  of  the  thoughts  and 
feelings  of  the  mass  of  people  who  were  disaflfected  to  the 
Federal  government,  no  adequate  portrayal  has  been  given 
for  the  South  as  a  whole.  Novelist  and  essayist  have  at- 
tempted it  for  particular  States,  but  even  here  their  attempts, 
however  successful,  have  not  given  more  than  a  partial  view 
of  life  in  the  South  during  those  days  of  storm  and  stress. 

Such  a  book  is  not  easy  of  execution.  Those  who  lived 
through  the  time  either  do  not  care  to  write  of  their  humilia- 
tion, or  are  so  carried  away  by  the  intensity  of  their  feelings 
that  they  present  a  distorted  view  of  the  period  as  a  whole. 
The  task  must  fall  to  the  historian  of  the  younger  genera- 
tion, but  it  demands  a  rarely  sympathetic  touch  to  draw 


*  David  Y.  Thomas,   "  The  South  and  her  History,"  Review  of 
Reviews,  October,  1902,  p.  464. 
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forth  from  those  who  lived  through  this  period  the  recol- 
lection that  they  would  often  rather  conceal  than  reveal; 
it  requires  much  power  of  generalization  not  to  lose  oneself 
in  the  infinite  detail  while  drawing  a  picture  that  shall  be 
clear  and  distinct ;  and  it  requires  a  calmness  and  impartiality 
of  judgment,  hitherto  little  shown  by  North  or  South,  to 
enter  into  the  thoughts  and  feelings  of  that  day  and  to 
weigh  its  conflicting  aims  and  purposes.  To  gather  the 
needed  materials,  to  get  into  touch  with  those  who  can 
speak  with  authority,  will  naturally  be  the  task  of  southern 
writers.  Recognition  of  this  fact  has  been  constantly  com- 
ing from  the  North  itself,  and  the  present  writer  has 
received  abundant  encouragement  from  his  northern  friends 
and  colleagues  in  the  arduous  task  of  describing  the  recon- 
struction period  in  Louisiana  since  he  set  it  before  him 
some  five  years  ago. 

It  is  not  for  the  writer  to  arrogate  to  himself  especial 
qualifications  for  his  task;  but  he  might  without  presump- 
tion urge  that  he  has  been  accustomed  for  many  years  to 
deal  with  historical  problems  in  which  the  passions  of  men 
were  involved,  and  in  this  instance  he  was  too  young  to 
take  any  part  in  the  events  which  he  wishes  to  narrate,  and 
thus  may  escape  some  of  the  snares  of  partizanship.  Actual 
participants  in  a  struggle  are  almost  never  the  best  narrators 
of  events.  Their  narratives  are  valuable  for  comparison 
with  the  narratives  of  those  who  were  opposed  to  them,  but 
generally  those  who  participate  are  too  near  to  see  the 
whole  or  to  catch  the  proper  perspective.  Born  in  another 
Southern  State,  the  writer  came  to  Louisiana  just  at  the 
close  of  the  period  of  Reconstruction,  and  the  best  years  of 
his  life  have  been  passed  among  men  who  were  active 
participants  in  the  work,  and  he  numbers  among  his 
acquaintances  some  of  the  prominent  actors  on  both  sides 
of  the  great  controversy.  Upon  these  facts  he  bases  his 
hopes  of  a  fairly  unbiased  judgment.  He  does  not  expect 
nor  wish,  however,  to  produce  a  colorless  narrative.  He 
proposes  to  comment  freely  on  events  and  on  the  characters 
of  the  men  who  figured  therein.  j^jj^^  ^    Ficklen. 
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SIANA (THROUGH  1868). 


CHAPTER   I. 

Ante-Bellum  History  in  Louisiana. 

There  is  a  strong  tendency  in  mankind  to  view  the  past 
through  a  golden  haze — a  tendency  which  is  illustrated  in 
history  and  literature  from  the  times  when  the  Homeric 
Nestor  bewailed  the  fact  that  the  young  men  were  no  longer 
so  brave  and  strong  as  in  his  own  youth  down  to  our  own 
day.  Thus  there  are  not  lacking  in  Louisiana  those  who 
look  back  to  the  thirties  and  early  forties  with  regret,  and 
declare  that  at  that  period  politics  were  pure,  the  office 
sought  the  man,  and  there  was  no  rampant  democracy  to 
sue  for  the  support  of  the  proletariat  and  reduce  all  classes 
of  voters  to  a  level.  These  eulogists  of  the  past  would 
have  us  believe  that  in  the  years  1843  to  1846,  when  the  old 
Whig  party  lost  control  of  the  State,  and  when  not  only  was 
a  Democratic  governor  elected  but  a  Democratic  constitu- 
tion adopted  abolishing  the  previous  property  qualification 
for  the  suffrage,  Louisiana  suffered  a  distinct  deterioration 
in  her  political  status  and  departed  from  the  ideals  she  had 
held  before  her  in  the  past.  As  democracy  as  a  form  of 
government  is  still  on  trial,  it  may  not  be  possible  to  de- 
termine definitively  whether  the  latter  condition  of  Loui- 
siana was  better  than  the  former;  heredity  and  association 
will  decide  for  most  people  whether  they  will  take  one  side 
or  the  other.  The  fact  remains,  however,  that  the  period 
mentioned  records  an  important  change  in  the  dominant 
attitude  of  Louisiana  toward  political  aft'airs.  The  State 
had  for  many  years  leaned  toward  the  principles  of  the 
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Whigs.  It  is  not  to  be  expected  that  where  towns  are  few 
and  large  plantations  are  numerous  the  seeds  of  democracy 
will  find  as  favorable  soil  as  in  New  England  townships. 
Moreover,  the  Whig  platform  of  protection  to  internal 
industries  and  of  subsidies  to  internal  improvements  suited 
to  perfection  a  State  where  each  large  plantation  had  in- 
vested much  capital  in  the  planting  and  manufacture  of 
sugar  and  demanded  protection,  and  where  the  numerous 
waterways  needed  the  aid  of  the  Federal  government  for 
their  improvement. 

But  in  the  early  forties  the  great  mass  of  immigrants  who 
had  poured  into  the  northern  part  of  the  State,  where  small 
farms  contrasted  with  the  plantations  of  the  southern  sec- 
tion, cared  nothing  for  the  theories  of  the  Whigs,  and  their 
democratic  sentiments  were  echoed  by  the  foreign  immi- 
grants who  took  up  their  residence  in  New  Orleans.  More- 
over, the  Whigs  began  to  lose  popularity  because  of  a  new 
issue  which  had  arisen  like  a  storm  cloud  upon  the  horizon, 
and  now  began  to  overshadow  ominously  the  question  of 
protection  to  manufactures  and  internal  improvements. 
This  issue  was  the  extension  of  slavery,  violently  opposed 
by  the  northern  Whigs  and  strongly  favored  by  the  southern 
Democrats.  Furthermore,  the  admission  of  Texas  into  the 
Union,  which  was  already  a  national  question,  placed  the 
Whigs  of  Louisiana  in  a  quandary.  As  slave-owners  them- 
selves, they  could  not  oppose  the  extension  of  slavery  by 
the  acquisition  of  Texas,  but  they  feared  the  possible  rivalry 
of  Texas  as  a  producer  of  Louisiana  staples.  In  any  case, 
in  1844  the  State  was  carried  for  Polk  and  annexation  by 
the  political  genius  of  John  Slidell,  who  became  the  un- 
disputed leader  of  the  Democratic  party,  and  who  has  never 
been  equalled  in  Louisiana  for  skill  in  political  strategy  and 
for  success  in  inspiring  the  blind  devotion  of  political  ad- 
herents. It  is  true  that  in  1848,  in  the  national  mix-up  of 
politics,  Louisiana,  with  five  other  Southern  States,  voted 
for  Zachary  Taylor,  a  Whig,  but  a  resident  of  Louisiana 
and  a  slave-owner,  in  preference  to  Lewis  Cass,  the  Demo- 
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cratic  candidate,  whose  doctrine  on  the  slavery  question  did 
not  go  far  enough ;  but  in  all  local  affairs  the  Democrats  held 
their  own  against  the  Whigs,  and  the  spoils  of  office  were 
theirs. 

Many  disgruntled  Whigs  went  over  to  a  new  party  which 
for  a  while  exercised  a  great  fascination  over  the  minds  of 
men  in  all  sections  of  the  country.  The  Know-Nothings, 
who  derived  their  name  from  their  invariable  answer  to  all 
inquiries  as  to  their  platform  that  they  "  knew  nothing  in 
their  principles  contrary  to  the  Constitution  and  the  laws 
of  the  land,"  composed  a  gigantic  secret  society  which  ap- 
pealed to  many  by  its  paraphernalia  of  signs,  grips,  and 
gradations  of  the  initiated.  Its  principles  seem  to  have 
included  purification  of  elections,  the  exclusion  of  foreigners 
from  public  offices,  and  an  insistence  on  the  doctrine  that 
the  office  must  seek  the  man.  We  have  the  testimony  of 
Charles  Gayarre,  the  historian  of  Louisiana,  who  was  an 
adherent  of  the  new  order,  that  not  only  the  Whigs  but  the 
whole  of  Louisiana  may  truly  be  said  to  have  rushed  with 
enthusiastic  precipitation  into  the  arms  of  this  seductive 
society.  Soon,  however,  it  began  to  be  whispered  about 
that  the  order  was  opposed  to  the  Catholic  religion  and 
intended  to  proscribe  all  Catholics.  The  rumor  was  put  to 
the  test  when,  at  a  great  convention  in  Philadelphia,  a  dele- 
gation of  five  Protestants  and  one  Catholic  presented  them- 
selves from  Louisiana.  The  Catholic  was  refused  admis- 
sion,^ and  resenting  this  discrimination  against  a  State 
in  which  half  the  population  was  Catholic,  all  the  delegates 
withdrew.  In  vain  the  leaders  of  the  movement  agreed  to 
make  a  discrimination  on  this  point  in  favor  of  Louisiana; 
the  order  was  doomed.  In  Louisiana  its  adherents  fell 
away  rapidly,  and  its  secrecy  and  its  religious  intolerance, 
so  opposed  to  the  American  spirit,  precipitated  its  ruin 
everywhere.^  In  New  Orleans,  however,  it  did  not  die 
without  a  struggle.     Such  scenes  of  violence  and  intimida- 

^  This  was  Charles  Gayarre  himself. 
*  Gayarre,  History  of  Louisiana,  IV,  678. 
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tion  occurred  at  an  election  for  sheriff  in  1853  that,  though 
the  Know-Xothings  elected  a  sheriff  named  Hafty,  he  was 
removed  from  office  by  a  formal  act  of  legislature.  The 
death-knell  of  Know-Nothingism  had  been  sounded. 

In  Louisiana  mutterings  of  the  coming  struggle  between 
the  States  preceded  actual  hostilities  by  several  years.  As 
we  read  the  messages  of  the  governors  of  the  State  in  the 
period  before  secession  we  catch  more  than  one  reflection  of 
the  deep  unrest  which  filled  the  minds  of  Louisianians  and 
of  the  defiant  attitude  which  the  utterances  of  the  new  or 
"  Black  "  Republican  party  had  aroused.  "  The  irrepressible 
conflict  between  opposing  and  enduring  forces,"  as  Seward 
named  it  in  1858,  had  already  been  recognized  as  a  reality 
by  some  of  the  wiser  spirits  of  the  time,  and  men  had  begun 
to  take  sides  on  the  basis  of  the  finer  distinctions  which  the 
great  controversy  was  bringing  to  light.  A  suspicion  of 
heresy  on  the  subject  of  the  "  peculiar  institution"  was  suf- 
ficient to  declare  the  ineligibility  of  any  candidate  for  office ; 
nay,  more,  orthodoxy  began  to  depend  upon  the  correct 
attitude  toward  the  doctrine  of  "  Squatter  Sovereignty  "  and 
the  extreme  view  held  as  to  Federal  protection  of  slavery  in 
the  territories.  It  was  even  maintained  that  Slidell,  the 
great  leader  of  the  Democracy,  whose  orthodoxy  had  been 
beyond  reproach,  was  not  above  suspicion  in  regard  to  the 
e.xtreme  claims  of  his  party,  and  that,  being  by  birth  a 
Northerner,  he  was  not  in  full  sympathy  with  Louisianians, 
but  upheld  the  doctrines  of  Stephen  A.  Douglas.^  Hence 
Pierre  Soule,  a  Frenchman  by  birth,  but  long  a  resident  of 
Louisiana — a  Prince  Rupert  of  oratory — headed  a  factional 
fight  against  Slidell. - 

When  the  Democratic  convention  met  in  Charleston  in 

*  Soul6,  who  disliked  Slidell,  may  have  said  this,  but  Senator 
Jonas  says  that  there  never  was  any  truth  in  it;  Slidell  was  always 
pro-southern. 

'Soule  himself  ended  by  becoming  a  Douglas  man  and  a  coopera- 
tionist,  whether  from  conviction  or  from  a  desire  to  oppose  Slidell 
does  not  seem  clear.  McCaleb  says  Soule  supported  Douglas  in 
1856  and  i860:  "Subsequently,  to  the  surprise  of  his  friends,  he 
declared  himself  an  opponent  to  the  secession  of  Louisiana."  The 
Louisiana  Book,  ed.  by  McCaleb,  p.  137. 
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April,  i860,  a  strong  opposition  developed  to  the  nomination 
of  Douglas.  On  the  question  of  the  extension  of  slavery 
in  the  territories  Douglas  held  the  doctrine  that  the  people 
of  any  territory  in  their  territorial  condition  had  the  right  to 
determine  whether  slavery  should  or  should  not  exist  there, 
and  he  denied  the  duty,  or  even  the  right,  of  Congress  to 
protect  persons  or  their  property  (slaves)  in  a  territory 
against  the  will  of  a  majority  therein.  This  doctrine,  that 
a  territorial  legislature  was  stronger  than  Congress  itself 
and  could  determine  the  policy  of  a  territory  before  it  was 
ready  to  frame  its  constitution  for  statehood,  was  given  full 
utterance  by  Douglas  in  his  great  debate  with  Lincoln  in 
1858,  but  it  did  not  please  the  great  majority  of  Southerners, 
who  held  that,  according  to  the  Dred  Scott  decision,  Con- 
gress must  protect  slavery  in  a  territory  until  the  territory- 
became  a  state. 

In  pushing  his  "  Squatter  Sovereignty  "  so  far,  Douglas 
lost,  in  a  great  measure,  the  adherence  of  the  Southern 
States  and  forced  them  to  choose  a  candidate  who  upheld 
their  peculiar  views.  This  candidate  was  John  C.  Brecken- 
ridge  of  Kentucky.  The  choice  of  Breckenridge  produced  a 
fatal  schism ;  and,  to  make  the  situation  still  more  desperate, 
some  elements  of  the  old  Know-Nothing  party  and  some 
new  elements  combined  to  nominate  John  Bell,  of  Ten- 
nessee, who  conservatively  held  that  the  extreme  views  of 
Republicans  and  Democrats  should  be  dropped  and  that  the 
platform  should  be  simply  "  The  Constitution  of  the  country, 
the  union  of  the  States,  and  the  enforcement  of  the  laws." 
Because  of  these  Democratic  divisions  the  Republicans 
carried  their  candidate,  Abraham  Lincoln,  to  victory  on  a 
platform  which  declared  in  favor  of  leaving  alone  the 
domestic  institutions  of  the  States  and  of  keeping  slavery 
out  of  the  territories.  The  electoral  vote  for  Lincoln  was 
180,  and  for  all  the  other  candidates  103;  but  the  popular 
vote  for  the  Democratic  candidates  was  2,823,741,  while 
Lincoln  received  only  1,866,452.  In  Louisiana  Brecken- 
ridge   received    22,681    votes,    Bell,    20,204,    and    Douglas, 


14  History  of  Reconstruction  in  Louisiana. 

7625.  Slidell  had  organized  his  party  so  well  that  the 
State  was  carried  for  his  candidate  and  Douglas  was  de- 
feated ;  but  it  will  be  noted  that  the  vote  for  Bell,  represent- 
ing the  conservative  view,  was  almost  as  large  as  the  vote 
for  Breckenridge. 

In  the  meantime  the  messages  of  the  governors  of  Loui- 
siana to  the  General  Assembly  had  shown  evidence  of  the 
growing  bitterness  of  feeling  toward  the  North,  and  espe- 
cially toward  the  Abolitionists.  This  party  had  indulged 
in  unmeasured  abuse  of  the  South,  and  represented  its  whole 
industrial  system  as  based  upon  sin  and  iniquity.  It  was  a 
subject  of  special  complaint  on  the  part  of  the  South  that  at 
least  twenty  Northern  States  had  passed  "personal  liberty 
laws  "  intended  to  defeat  the  laws  passed  by  Congress,  in 
accordance  with  the  Constitution,  to  secure  the  return  of 
fugitive  slaves.  "  Such  acts,"  says  Wilson,  "  were  as  plainly 
attempts  to  nullify  the  constitutional  action  of  Congress  as 
if  they  had  spoken  the  language  of  the  South  Carolina 
ordinance  of  1832."^  Nor  was  this  paying  back  the  South 
in  her  own  coin,  for  South  Carolina  at  least  maintained  that 
her  nullification  ordinance  was  constitutional,  while  the 
North  did  not  pretend  to  make  any  such  claims  for  the 
"  personal  liberty  "  laws.  Governor  Chase  openly  declared 
that  he  would  sustain  by  force,  if  necessary,  the  decision  of 
the  supreme  court  of  Ohio  against  the  decision  of  the 
Supreme  Court  of  the  United  States,  even  if  it  resulted  in  a 
collision  between  state  and  general  government.^  Not  at 
any  time  was  nullification  more  rife  in  South  Carolina  than 
among  Ohio  Abolitionists. 

Hence  in  1856  we  find  Governor  Ilebert  of  Louisiana 
declaring  in  his  valedictory  message  that  "  the  wild  spirit  of 
fanaticism  which  has,  for  so  many  years,  disturbed  the  peace 
of  the  country,  has  steadily  increased  in  power  and  influence. 
It  controls  the  councils  of  several  states,  nullifies  the  laws  of 
Congress  enacted  for  the  protection  of  our  property,  and 

*  Division  and  Reunion,  p.  208. 

'  S.  S.  Cox,  Three  Decades  of  Federal  Legislation,  p.  63. 
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resists  the  execution  of  them,  even  to  the  shedding  of  blood. 
It  has  grown  so  powerful  that  it  now  aspires  to  control  the 
Federal  Legislature.  .  .  .  The  slave-holding  States  are 
warned  in  time.  They  should  be  prepared  for  the  issue.  // 
it  must  come,  the  sooner  the  better.  The  time  for  con- 
cessions on  our  part  and  compromises  has  past."^  Again, 
Governor  R.  C.  Wickliffe,  who  succeeded  Hebert,  in  his 
inaugural  address  adopts  a  similar  tone,  and  adds :  "  I  do 
not  wish  to  speak  lightly  of  the  Union.  Next  to  the  liberty 
of  the  citizen  and  the  sovereignty  of  the  States,  I  regard  it 
as  the  'primary  object  of  patriotic  desire.'  It  should  be 
dear  to  us  as  a  sentiment,  and  dearer  to  us  for  its  real  value. 
But  it  cannot  have  escaped  observation,  that  the  hold  which 
the  Union  once  had  upon  the  affection  of  the  South  has  been 
materially  weakened,  and  that  its  dissolution  is  now  fre- 
quently spoken  of,  if  not  with  absolute  levity,  yet  with  posi- 
tive indifference,  and,  occasionally,  as  desirable."^  The 
election  of  Buchanan  in  1856,  however,  came  as  a  reassur- 
ing measure  to  the  South,  and  the  messages  of  the  governors 
assumed  a  more  hopeful  tone;  but  in  i860  the  rapid  increase 
in  numbers  of  the  new  Republican  party  aroused  intense 
alarm,  and  the  recent  incursion  of  John  Brown  into  Vir- 
ginia summoned  up  the  spectre  of  negro  insurrection  never 
entirely  laid  in  the  South. 

No  sooner  was  the  election  of  Lincoln  an  assured  fact 
than  the  legislature  of  Louisiana  was  called  in  extra  session, 
and  the  governor's  message  expressed  his  belief  that  the 
election,  "  by  a  purely  sectional  vote,  and  in  contempt  of  the 
earnest  protest  of  the  other  section,  .  .  .  was  to  be  con- 
sidered as  evidence  of  a  deliberate  design  to  pervert  the 
powers  of  the  Government  to  the  immediate  injury  and 
ultimate  destruction  of  the  peculiar  institution  of  the  South." 
In  accordance  with  a  very  general  view  in  the  South  that 
action  looking  toward  secession  should  be  taken  before  the 
inauguration  of  Lincoln,  the  governor  further  advised  the 

^  Gayarre,  Louisiana,  IV,  680. 
'Ibid.,  681. 
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legislature  to  issue  a  call  for  a  convention  "  to  meet  at  once, 
and  determine  at  once"  the  attitude  of  Louisiana.  His  own 
view  of  the  matter  the  governor  expressed  in  no  uncertain 
tone :  "  I  do  not  think  it  comports  with  the  honor  and  self- 
respect  of  Louisiana,  as  a  slave-holding  State,  to  live  under 
the  government  of  a  Black  Republican  President.  I  will 
not  dispute  the  fact  that  Mr.  Lincoln  is  elected  according  to 
the  forms  of  the  Constitution,  but  the  greatest  outrages,  both 
upon  public  and  private  rights,  have  been  perpetrated  under 
the  forms  of  law.  This  question  rises  high  above  ordinary 
political  considerations.  It  involves  our  present  honor  and 
our  future  existence  as  a  free  and  independent  people.  It 
may  be  said  that,  when  this  Union  was  formed,  it  was  in- 
tended to  be  perpetual.  So  it  was,  as  far  as  such  a  term 
can  be  applied  to  anything  human ;  but  it  was  also  intended 
to  be  administered  in  the  same  spirit  in  which  it  was  made, 
with  a  scrupulous  regard  to  the  equality  of  the  sovereignties 
composing  it.  We  certainly  are  not  placed  in  the  position 
of  subjects  of  a  European  despotism,  whose  only  door  of 
escape  from  tyranny  is  the  right  of  revolution.  I  main- 
tain the  right  of  each  State  to  secede  from  the  Union,  and, 
therefore,  whatever  course  Louisiana  may  pursue  now,  if 
any  attempt  should  be  made  by  the  Federal  Government  to 
coerce  a  sovereign  State,  and  compel  her  to  submission  to 
an  authority  which  she  has  ceased  to  recognize,  I  should 
unhesitatingly  recommend  that  Louisiana  assist  her  sister 
States  with  the  same  alacrity  and  courage  with  which  the 
colonies  assisted  each  other  in  their  struggle  against  the 
despotism  of  the  Old  World."' 

On  January  7,  when  the  election  for  members  of  the 
secession  convention  was  held,  the  votes  for  the  Southern 
Rights  candidates  is  said  to  have  been  20,448,  and  for  their 
opponents   17,296.^      The  policies  of  the  opponents  were 

*  Gayarre,  Louisiana,  IV,  689-90. 

*  J.  F  Condon  in  Martin,  History  of  Louisiana,  p.  457;  Lalor, 
Cyclopaedia  of  Political  Science,  subject  "  Secession."  The  present 
secretary  of  state  for  Louisiana  (1903)  informs  the  author  that  the 
returns  of  this  election  are  not  in  his  office,  and  that  if  they  exist 
they  are  in  Washington.  No  newspaper  of  the  time  published  com- 
plete returns. 
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various,  but  the  chief  one  was  the  cooperation^  of  the 
Southern  States  within  the  Union.  The  convention  met  at 
Baton  Rouge,  January  23,  1861,  and  adjourned  two  months 
later,  Saturday,  March  2;^.  The  message  of  the  governor 
to  the  General  Assembly,  which  met  on  the  same  day,  was 
also  read  to  the  convention.  The  governor  held  that  the 
recent  election  in  relation  to  the  convention  "  had  confirmed 
the  faith  of  their  Representatives  in  the  Legislative  and 
Executive  station  that  the  undivided  sentiment  of  the  State 
was  for  immediate  and  effective  resistance ;  and  that  there 
was  not  found  within  her  Hmits  any  difference  of  sentiment, 
except  as  to  minor  points  of  expediency,  in  regard  to  the 
manner  and  time  of  making  such  resistance,  so  as  to  give  it 
the  most  imposing  form  for  dignity  and  success."- 

After  the  convention  was  organized  and  Alexander 
Mouton  elected  president,  J.  A.  Rozier,  the  spokesman  of 
the  cooperationists,  proposed,  as  a  stibstitute  for  immediate 
secession,  the  following :  "  That  a  Convention  be  called  in 
Nashville,  February  25,  1861,  of  all  the  slave-holding  States, 
or  as  many  as  will  unite  therein  to  procure  amendments  to 
the  Federal  Constitution  protecting  the  slave-holding  States ; 
and  if  these  cannot  be  procured,  it  shall  forthwith  organize 
a  separate  Confederacy  of  slave-holding  States."  This 
motion,  however,  was  lost  by  a  vote  of  106  to  24.  James  O. 
Fuqua,  representing  a  somewhat  different  view,  offered  a 
motion  providing  that  the  coercion  of  any  seceding  State  be 
regarded  by  Louisiana  as  an  act  of  war  on  all  slaveholding 
States,  absolving  any  State  from  allegiance  to  the  Federal 
government,  and  furnishing  Louisiana  with  an  opportunity 
to  make  common  cause  with  the  State  attacked ;  Louisiana, 
however,  should  send  delegates  to  ^Montgomery,  February 
24,  1861,  and  assist  in  the  formation  of  a  Federal  union  of 
slaveholding  States.  This  h)^brid  motion  was  lost,  yT,  to 
47.^      The  Slidell  party,  however,  held  that  any  plan  for 

*  A  cooperationist,  according  to  the  Century  Dictionary,  was  "  one 
who  opposed  secession  unless  carried  out  with  the  cooperation  of 
other  southern  States." 

*  Gayarre,  Louisiana,  IV,  690. 

*  Journal  of  the  Convention  of  1861,  pp.  11,  16. 
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cooperation  within  the  Union  was  impossible  of  realization, 
as  the  army  and  the  navy  of  the  Federal  government  would 
have  time  to  interfere  before  it  could  be  executed. 

Five  States  had  already  seceded,  and  on  January  25,  J.  L. 
Manning,  duly  accredited  commissioner  of  South  Carolina, 
and  John  A.  Winston,  commissioner  from  Alabama,  were 
conducted  to  the  floor  of  the  convention,  and,  showing  their 
credentials  like  the  ministers  of  foreign  powers,  addressed 
the  convention  on  the  wisdom  of  immediate  secession.  This 
appeal  from  sister  States  furthered  the  cause  already  strong 
in  the  convention.  On  the  following  day,  January  26,  the 
convention  passed  the  Ordinance  of  Secession  by  a  vote  of 
113  to  17.  Eight  of  those  who  voted  in  the  negative  after- 
wards signed  the  ordinance,  making  the  whole  number  of 
signers  one  hundred  and  twenty-one,  only  nine  refusing. 
These  nine  were  Roselius,  Stocker,  Rozier,  Lewis  of  Or- 
leans, Pierson,  Taliaferro,  Garrett,  Hough,  and  Meredith. 

The  ordinance  was  as  follows  : — 

"AN    ORDINANCE 

"  To  dissolve  the  union  between  the  State  of  Louisiana  and  other 
States  united  with  her,  under  the  compact  entitled  '  The  Consti- 
tution of  the  United  States  of  America.' 

"  We,  the  people  of  the  State  of  Louisiana,  in  Convention  assem- 
bled, do  declare  and  ordain,  and  it  is  hereby  declared  and  ordained, 
That  the  Ordinance  passed  by  us  in  Convention  on  the  22d  day  of 
November,  in  the  year  eighteen  hundred  and  eleven  whereby  the 
Constitution  of  the  United  States  of  America,  and  the  amendments 
of  the  said  Constitution,  were  adopted ;  and  all  laws  and  ordinances 
by  which  the  State  of  Louisiana  became  a  member  of  the  Federal 
Union,  be  and  the  same  are  hereby  repealed  and  abrogated;  and  that 
the  union  now  subsisting  between  Louisiana  and  the  other  States, 
under  the  name  of  'The  United  States  of  America',  is  hereby 
dissolved. 

"  We  do  further  declare  and  ordain,  That  the  State  of  Louisiana 
hereby  resumes  all  rights  and  powers  heretofore  delegated  to  the 
Government  of  the  United  States  of  America;  That  her  citizens 
are  absolved  from  all  allegiance  to  said  government ;  and  that  she 
is  in  full  possession  and  exercise  of  all  tliosc  rights  of  sovereignty 
which  appertain  to  a  free  and  independent  State. 

"  We  do  further  declare  and  ordain.  That  all  rights  acquired  and 
vested  under  the  Constitution  of  the  United  Stales  or  any  act  of 
Congress,  or  treaty,  or  under  any  law  of  the  State,  and  not  incom- 
patible with  this  Ordinance,  shall  remain  in  force,  and  have  the 
same  effect  as  if  this  Ordinance  had  not  been  passed."^ 

'  Report  of  the  Secretary  of  State  of  Louisiana,  1902,  insert  facing 
p.  112. 
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On  the  1 8th  of  February,  1861,  the  Louisiana  legislature 
passed  the  following  joint  resolutions  : — 

"  r.  Be  it  resolved  by  the  Senate  and  House  of  Representatives 
of  the  State  of  Louisiana,  in  General  Assembly  convened,  That  the 
right  of  a  sovereign  State  to  secede  or  withdraw  from  the  Govern- 
ment of  the  Federal  Union,  and  resume  her  original  sovereignty 
when  in  her  judgment  such  act  becomes  necessary,  is  not  prohibited 
by  the  Federal  Constitution,  but  is  reserved  thereby  to  the  several 
States,  or  people  thereof,  to  be  exercised,  each  for  itself,  without 
molestation. 

"  2.  Be  it  further  resolved,  etc.,  That  any  attempt  to  coerce  or 
force  a  sovereign  State  to  remain  within  the  Federal  Union,  com« 
from  what  quarter  and  under  whatever  pretense  it  may,  will  be 
viewed  by  the  people  of  Louisiana,  as  well  on  her  own  account  as 
of  her  sister  Southern  States,  as  a  hostile  invasion,  and  resisted  to 
the  utmost  extent." 

The  States  of  South  Carolina,  December  20,  Mississippi, 
January  9,  Florida,  January  10,  Alabama,  January  11,  and 
Georgia,  January  18,  had  already  seceded;  and  now  Loui- 
siana, "  with  sublime  imprudence,"  to  use  Gayarre's  phrase, 
decided  to  cast  in  her  lot  with  theirs.  John  Perkins,  Alex- 
ander Decluet,  Charles  M.  Conrad,  Duncan  F.  Kenner, 
Henry  Marshall,  and  Edward  Sparrow  were  elected  as  dele- 
gates to  the  Southern  Congress,  to  meet  at  Montgomery, 
February  4,  1861.^ 

When  it  was  moved  that  the  convention  submit  the  Ordi- 
nance of  Secession  to  the  popular  vote  for  ratification,  the 
motion  was  defeated  by  a  vote  of  84  to  45.  The  constitu- 
tion, modified  in  accordance  with  the  new  conditions,  was 
to  go  into  effect  as  the  constitutions  of  the  first  States  of 
the  Union,  except  Massachusetts,  went  into  effect — without 
popular  ratification.  There  may  have  been  other  reasons 
for  this,  but  the  obvious  and  important  one  was  that  it  was 
believed  that  there  was  no  time  to  be  lost  in  submitting  to 
popular  vote  the  action  of  the  convention.- 

*  Crescent,  February  4,   1861. 

2  Perkins  of  Madison  argued  against  the  idea  of  Roselius  that  the 
convention  was  irregular  and  unconstitutional  because  called  by  the 
legislature,  and  he  proceeded  to  cite  authorities  to  show  the  con- 
trary. Nor  was  it  necessary^  to  refer  the  ordinance  back  to  the 
people  for  approval.  "  Why  submit  it  to  the  people  when  it  was 
known  it  would  be  unanimously  agreed  to?  Why  refer  it  at  a  time 
when   our   Sister    States   are   calling   for   action!!    action!    action!" 
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There  is  a  widespread  impression  in  the  North  that  a 
popular  vote  would  have  carried  Louisiana  against  seces- 
sion and  for  the  Union  party.  Nothing  is  further  from  the 
truth.  However,  as  there  is  believed  to  be  great  virtue  in 
mere  majorities,  it  seems  a  pity  that  the  Ordinance  of  Seces- 
sion was  not  submitted  to  popular  vote  in  Louisiana,  as  it 
was  in  Tennessee  and  Texas.  It  was  carried  by  overwhelm- 
ing majorities  in  both  States,^  and  there  is  every  reason  to 
believe  that  it  would  have  been  carried  by  a  substantial 
majority  in  Louisiana  after  the  convention  had  decided 
almost  unanimously  that  it  was  a  wise  measure.  Six  months 
before,  the  vote  might  have  been  against  immediate  seces- 
sion, but  one  must  beware  of  confounding  August  i860  with 
January  1861.- 

The  fact  that  the  ordinances  were  not  submitted  to 
popular  vote  except  in  two  States  has  enabled  northern 
writers  to  say  that  the  South  was  hurried  into  secession  by 
ambitious  fire-eaters,  who  were  really  conspirators,  afraid  to 
consult  their  constituents.  It  is  also  claimed  by  northern 
writers  that  as  the  representatives  in  legislatures  and  con- 
ventions were  apportioned  according  to  representative  popu- 
lation (i.  e.,  three  fifths  of  the  slave  population  being 
counted  in),  the  large  slaveholding  sections  of  each  State 
had  a  disproportionate  representation,  and  if  the  ordinances 
of  secession  had  been  submitted  to  the  popular  vote,  the 
whole  mass  of  white  voters,  who  alone  had  the  franchise, 
and  the  majority  of  whom  had  no  slaves,  would  have  voted 
down  the  ordinances,  and  thereby  shown  that  the  repre- 
sentatives in  the  conventions  did  not  really  represent  the 
majority  of  white  people.^  The  argument  is  plausible  but 
by  no  means  conclusive.  It  is  flatly  contradicted  in  the 
cases  of  Tennessee  and  Texas,  and  there  seems  to  be  no 


Picayune,  January  29,  1861.  Some  cooperationists  now  said  that, 
whatever  their  previous  convictions,  they  felt  that  the  emergency 
called  for  straight-out  secession. 

»  In  Tennessee,  104,019  to  47,238;  in  Texas,  34,794  to  11,235. 

'  Senator  Jonas  says  that  he,  though  a  Whig  and  a  Bell  man, 
would  have  signed  the  Ordinance  of  Secession. 

'  Lalor,  Cyclopaedia,  subject  "Secession,"  p.  698. 
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reason  to  suppose  that  it  would  have  met  with  a  different 
answer  in  the  other  seceding  States. 

As  there  was  no  popular  vote  in  Louisiana,  let  us  con- 
sider what  was  the  will  of  the  voters  as  expressed  in  the 
election  of  the  members  to  the  secession  convention.  We 
have  seen  that  out  of  130  members  121  signed  the  Ordinance 
of  Secession,  though  the  vote  for  the  cooperationist  members 
was  at  least  17,256,  while  the  secessionists  claimed  only 
20,448.  Nay,  it  was  asserted  by  the  newspapers  of  the  time 
that  the  ofificial  returns  of  the  election  were  suppressed. 
The  Picayune  of  February  17,  1861,  published  a  letter 
signed  "  C.  B."  which  says,  "  I  understand  from  a  gentle- 
man just  from  Baton  Rouge  that  the  popular  vote  in  the 
recent  election  was  in  favor  of  the  cooperationist  ticket  by 
a  majority  of  320."  Again,  the  Picayune  of  March  19, 
1861,  says:  "The  Picayune  has  been  accused  by  a  con- 
temporary of  joining  in  the  humbug  cry  of  suppressing  the 
popular  vote,  but  last  Saturday  the  Convention  was  asked 
by  Mr.  Bienvenu  and  Mr.  Rozier  to  bring  the  election 
returns  before  that  body,  as  it  was  necessary  to  know  what 
the  popular  vote  was  on  the  cooperation  and  secession 
tickets.  The  Convention  refused  to  suspend  the  rules  and 
consider  the  question  raised,  by  a  vote  of  y2  to  23."  Several 
years  later  it  was  a  common  thing  for  Republicans  in  Loui- 
siana to  maintain  that  the  ofificial  returns  were  suppressed, 
and  that  the  State  "  really  voted  against  secession."  A 
surviving  member  of  the  convention^  writes  the  author  on 
this  point :  "  In  regard  to  the  letter  published  in  the 
Picayune,  February  17,  1861,  alleging  that  the  Co-opera- 
tionists  had  a  majority,  but  the  correct  returns  had  been 
suppressed  in  the  Convention,  I  do  not  remember  to  have 
seen  it,  though  I  was  a  Co-operationist  myself;  but  it  is 
incredible  that  such  strenuous  and  determined  opponents  as 
were  Christian  Roselius,  J.  A.  Rozier — not  to  mention 
others — would  have  permitted  such  an  outrage  to  have  been 
perpetrated  without  raising  a  tempest  long  to  be  remem- 

'  Hon.  S.  S.  Conner. 
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bered."  Still  the  report  that  the  cooperationists  had  been 
elected  by  a  majority  of  the  votes  was  rife  at  the  time  and  is 
clearly  stated  in  the  diary  of  Mr.  John  Purcell,  then  a  resi- 
dent of  New  Orleans,  under  date  of  February  4,  1861  ;^  and 
the  refusal  of  the  convention  to  lay  the  returns  before  that 
body  brings  out  the  fact  that  at  least  twenty-three  coopera- 
tionists thought  it  worth  while  to  demand  the  returns,  even 
after  the  majority  of  them  had  signed  the  Ordinance  of 
Secession  three  weeks  before. 

Even,  however,  if  we  should  accept  the  theory  that  the 
cooperationists  had  been  elected  by  a  majority  vote,  we  must 
avoid  sharply  the  error  of  supposing  that  the  majority  of 
the  voters  in  Louisiana  were  opposed  to  the  secession  of  the 
State.  This  would  be  to  misunderstand  the  general  position 
of  the  cooperationists.  They  were  not  battling  against 
secession.  Their  position  is  clearly  stated  in  the  motion  of 
J.  A.  Rozier,  given  above.  Only  a  few  members  of  the 
convention  seem  to  have  agreed  with  James  A.  Taliaferro, 
who  declared  that  ''  the  proper  status  of  Louisiana  is  with 
the  border  States  with  which  nature  has  connected  her  by 
the  majestic  river  which  flows  through  her  limits;  and  an 
alliance  in  a  weak  government  with  the  Gulf  States  east  of 
her  is  unnatural  and  antagonistic  to  her  obvious  interests  and 
destiny."  While  he  held  the  true  theory  from  a  commer- 
cial standpoint,  he  completely  ignored  the  slavery  question 
— the  great  inciting  cause  of  secession — which  bound  Loui- 
siana most  closely  to  the  Gulf  States.  Moreover,  it  is  clear 
that  both  inside  and  outside  the  convention  the  illogical 
character  of  the  cooperationists'  position  became  more  ap- 
parent every  day,  and  the  cooperationist  members  of  the 
convention,  except  in  a  few  cases  where  they  had  pledged 
themselves  to  their  constituents  not  to  change,  were  won 
over  to  their  opponents'  views  and  signed  the  ordinance. 

The  enthusiasts  for  immediate  secession  had  begun,  too, 


•  "  It  now  appears  that  the  popular  vote  in  Louisiana  is  some  300 
or  400  majority  against  secession,  and  yet  the  Secessionists  are  two 
to  one  in  the  Convention."  Purcell,  MS.  Diary.  Lent  the  author  by 
Mr.  Purcell. 
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to  link  the  title  of  "  Cooperationist "  with  that  of  "  Sub- 
missionist,"  and  though  Christian  Roselius  protested  against 
the  confounding  of  two  distinct  things,  the  slur  had  an  im- 
portant influence  on  public  opinion.  Already,  on  January  9, 
the  New  Orleans  Delta  was  quoting  a  letter  recently  written 
by  Senator  Judah  P.  Benjamin  in  which  he  said :  "  The 
North  means  war.  I  trust  our  Convention  will  not  hesitate 
a  moment  about  immediate  secession.  That  is  Cooperation 
nozv."  Among  the  newspapers  the  Picayune  had  rung  the 
changes  on  cooperation,  but  by  January  12  the  Picayune, 
the  Bulletin,  the  Crescent,  the  Bee,  and  the  Delta  were  a 
unit  against  every  form  of  coercion  ;^  and  the  Creole  Bee,^ 
quoted  in  the  Delta  of  January  8,  had  struck  the  true  note 
when  it  declared :  "  Whether  the  Cooperationists  or  Seces- 
sionists win  in  the  elections  now  going  on,  it  will  not 
strengthen  the  Union  a  tithe  of  a  hair.  The  destiny  of 
Louisiana  is  linked  with  that  of  her  sisters  of  the  South.'' 
The  formation  of  the  immediate  secession  sentiment  had 
been  hurried  on  by  the  logic  of  events.  The  voice  of 
Roselius  was  "  the  voice  of  one  cr}ang  in  the  wilderness." 
It  was  the  voice  of  a  Whig  when  the  Whigs  had  ceased  to 
exist.^  If  any  one,  after  considering  the  facts  just  men- 
tioned, still  doubts  whether  the  majority  of  the  white  people 
in  Louisiana  were  ripe  for  secession  in  one  form  or  another 
in  February,  1861,  his  doubts  will  vanish  when  he  reads  of 
the  wave  of  enthusiasm  for  separation  from  the  Union 
which  swept  over  the  whole  State  after  the  fall  of  Fort 
Sumter,  in  April,  1861.  Not  to  follow  Beauregard,  a 
favorite  son  of  the  State,  in  that  momentous  step  was 
treason  to  Louisiana.  As  early  as  January  29  even  Mr.  John 
Purcell,  a  Unionist,  and  later  a  member  of  the  Republican 
convention  of  1864,  was  writing  in  his  diary,  "  I  am  myself 
drifting  into  secession  ideas."  Public  opinion,  halting  at 
first  on  account  of  the  love  of  the  Union,  was   rushing 

^  Delta,  January  12,  1861. 

"L'Abeille,  published  in  French. 

'  Speech  of  May  30,  i860,  in  the  Picayune  of  that  date. 
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rapidly  toward  States'  Rights  doctrine  in  the  late  winter  and 
early  spring  of  1861. 

There  seems  to  have  been  a  general  impression  in  Loui- 
siana that  the  Federal  government  would  not  resist  the  with- 
drawal of  the  Southern  States/  that  "  the  erring  sisters 
would  be  allowed  to  go  in  peace,"  but  such  was  not  the 
belief  of  Governor  Moore.  He  believed  coercion  would  be 
tried ;  and  some  days  before  the  convention  met  he  thought 
it  would  be  wise  to  take  possession  of  the  United  States 
militar}'  depot  at  Baton  Rogue,  and  to  occupy  with  state 
troops  Fort  Pike  on  the  Rigolets  and  Forts  Jackson  and 
St.  Philip  on  the  Mississippi.  In  every  case,  he  stated  to 
the  legislature,  he  had  given  receipts  for  the  property  found, 
in  order  to  protect  the  officer  dispossessed  and  to  facilitate 
the  future  settlement  with  the  Federal  government.  The 
South  properly  held  that  the  forts  and  their  stores  belonged 
partly  to  the  South,  and  to  leave  them  to  the  North  would 
be  unfair.-  On  March  7  the  convention  passed  an  ordi- 
nance transferring  the  specie  in  the  mint  to  the  Con- 
federate government.      The  amount  was  v$536,ooo.^ 

The  view  taken  by  Governor  Moore,  that  there  was 
danger  of  coercion  on  the  part  of  the  North,  was  shared  by 
Major  P.  G.  T.  Beauregard,  of  Louisiana,  who  returned  to 
his  native  State  from  the  North  about  this  time.  Beau- 
regard had  been  appointed  superintendent  of  the  Military 
Academy  at  West  Point  in  November,  i860,  but  he  had 
announced  that  if  Louisiana  seceded,  he  would  resign  his 
position  in  the  army.  After  he  had  discharged  his  duties  as 
superintendent  for  a  few  days,  in  January,  1861,  he  was 
ordered  back  to  New  Orleans  by  the  secretary  of  war. 
Here  he  found  excitement  and  enthusiasm  on  every  hand 
but  a  general  feeling  that  there  might  be  a  peaceable  with- 
drawal.    Beauregard,  fresh  from  the  North,  where  he  had 


'  Roman,  Military  Operations  of  General  Beauregard,  I,  16. 

*  The  governor  of  Mississippi  asked  that  the  spoils  of  Baton 
Rouge  be  divided ;  and  Louisiana  sent  him  8000  muskets,  looo  rifles, 
6  twenty-four  pound  guns,  and  a  considerable  amount  of  ammuni- 
tion.    Garner,  Reconstruction  in  Mississippi,  p.  9. 

•  S.  S.  Cox,  Three  Decades,  p.  115. 
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been  able  to  gauge  public  opinion,  expressed  grave  doubts 
as  to  such  a  possibility.^ 

Still,  the  South  was  prepared  for  the  issue,  whatever  it 
might  be.  She  failed  to  understand  that  the  North  was 
readier  and  stronger  than  she  in  every  way,  and  that  the 
spirit  of  the  time  was  hostile  to  the  continuance  of  slavery. 
Holding  that  slavery  was  justifiable  in  the  eyes  of  God  and 
man,  she  had  been  more  and  more  exasperated,  as  the  years 
passed,  by  what  she  regarded  as  the  "  holier  than  thou " 
attitude  of  the  extremists  on  the  other  side  of  Mason  and 
Dixon's  line.  How  could  the  North  assume  the  "  holier 
than  thou "  attitude  when  she  remembered  that  in  1833 
Prudence  Crandall  had  been  prosecuted  and  imprisoned 
for  teaching  a  school  of  colored  children  in  Canterbury, 
Connecticut,  and  William  Lloyd  Garrison  had  received 
worse  treatment  in  Boston  from  the  best  citizens  there,  as  he 
stated,  than  he  would  have  received  in  Charleston  or  New 
Orleans  ?-  The  Constitution  protected  slavery,  and  yet  this 
great  instrument,  which  had  once  more  become  a  fetish  in 
the  South,  had  been  declared  by  the  followers  of  Garrison  to 
be  a  "  covenant  with  death  and  an  agreement  with  Hell,"  and 
this  because  slavery  existed  in  the  South  and  wished  to 
extend  itself  into  the  territories.  Was  the  "  higher  law  "  to 
be  flaunted  in  the  face  of  the  South  as  if  that  section  could 
appreciate  only  the  law  of  expediency? 

The  election  of  the  Republican  candidate,  the  South  be- 
lieved, meant  the  destruction  of  slavery.  Benjamin  had 
said  the  Republicans  would  not  kill  slavery  but  would  gird 
it  about  and  make  it  die.  It  is  true  that  the  Republican  plat- 
form proposed  to  shut  slavery  out  of  only  the  territories,  and 
in  his  inaugural  address,  on  March  4,  Lincoln  was  to  say :  "  I 
have  no  purpose,  directly  or  indirectly,  to  interfere  with  the 
institution  of  slavery  in  the  States  where  it  exists.     I  believe 

^  Roman,  General  Beauregard,  I,  16. 

""Abolitionists  were  hunted  by  mobs;  but  they  were  not  hunted 
so  much  because  they  were  abolitionists  as  because  the  great  body 
of  people  at  that  time  believed  that  the  agitation  of  the  slavery 
question  would  jeopard  the  Union."  Cox,  Three  Decades,  p.  51. 
But  was  this  true  of  Prudence  Crandall? 
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I  have  no  lawful  right  to  do  so;  and  I  have  no  inclination  to 
do  so;"  but  Seward,  in  1858,  had  spoken  of  the  "irre- 
pressible conflict,"  and  Lincoln  himself  had  declared  that 
the  country  could  not  "  remain  one  half  slave  and  one  half 
free,  *  a  house  divided  against  itself ' ;  it  must  become  wholly 
slave  or  wholly  free."  Thus  he  had  spoken  in  his  great 
debate  with  Douglas,  and  the  South  took  him  at  his  word. 
His  inaugural  address,  though  not  satisfactory  to  the 
Southern  States,  was  more  conservative  than  his  utterances 
in  the  past  had  led  them  to  expect;  but  when  it  was  de- 
livered seven  States  had  already  seceded,  and  the  Congress 
of  the  Confederate  States,  on  February  4,  had  met  at  Mont- 
gomery, and  had  elected  Jefferson  Davis  and  Alexander 
Stephens  president  and  vice-president  of  a  new  confederacy. 
As  for  Louisiana,  on  the  very  day  that  the  Southern 
Congress  met  at  Montgomery,  the  congressmen  from  Loui- 
siana, Miles  Taylor,  Thomas  J.  Davidson,  and  John  M. 
Landrum,^  retired  from  the  lower  house  and  John  Slidell 
and  Judah  P.  Benjamin  from  the  Senate.  Both  Slidell  and 
Benjamin  delivered  stirring  addresses  in  the  august  body  of 
which  they  were  members.  As  one  reads  these  speeches,  in 
the  Congressional  Globe  of  February  5,  1861,  one  may 
judge  of  the  attitude  of  the  Senate  by  the  fact  that  Slidell 
used  as  the  text  of  his  farewell  address  the  Ordinance  of 
Secession  recently  passed  in  Louisiana,  which  he  requested 
the  secretary  to  read  aloud.  Slidell's  address  was  temperate 
and  well  considered,  though  it  sounded  a  note  of  defiance.^ 
He  said  a  new  confederacy  was  to  be  formed,  which  would 
assume  its  proportion  of  the  national  debt  and  account  for 
all  the  forts  seized  by  the  South  in  self-defence.  "  We  offer 
you  peace  or  war,"  he  continued,  "  as  you  choose,"  and  he 
humorously  described  the  battle  of  Fontenoy  in  which  the 
English  Hay  cried  out  to  fhe  French  Guard  to  fire  first,  but 
the  French  refused  to  accept  this  courtesy,  and  when  the 

'  John  E.  Bouligny  did  not  retire,  his  action  meeting  with  much 
disapproval. 

'  Blaine  finds  Slidell  "aggressively  insolent."  Blaine,  Twenty  Years 
of  Congress,  I,  248. 
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English  began  the  battle  utterly  defeated  them.  He  also 
prophesied  the  destruction  which  awaited  the  commerce  of 
the  North  at  the  hands  of  southern  privateers.^  Turning 
then  to  the  causes  of  secession,  he  said  it  was  the  work  of 
the  people ;  that  in  the  convention  only  four  or  five  did  not 
admit  the  necessity  of  separation.  "  We  separate,"  he  said, 
"  because  of  the  hostility  of  Lincoln  to  our  institutions.  .  .  . 
If  he  were  inaugurated  without  our  consent  there  would  be 
slave  insurrections  in  the  South." 

Benjamin  combined  logic  and  eloquence  in  his  address, 
which  followed  that  of  Slidell.  "  It  had  been  maintained," 
he  said,  "  that  Louisiana,  having  been  purchased  from 
France,  had  not  the  same  right  to  secede  as  the  '  original 
thirteen.'  "  He  confuted  this  statement  by  quoting  the 
treaty  with  France,  and  argued  from  it  that  once  in  the 
Union,  Louisiana  had  the  same  rights  as  Virginia.^  He 
ended  with  a  burst  of  eloquence,  declaring  that  the  South 
was  in  rebellion,  but  it  was  a  rebellion  such  as  John  Hamp- 
den led  in  England  and  George  Washington  in  America. 
He  was  listened  to  with  keen  attention,  not  only  on  account 
of  his  eloquence,  but  because  he  was  the  exponent  of  the 
extreme  southern  view,  and  it  was  believed  that  to  him  was 
due  the  advanced  position  taken  by  the  South  in  1858  and 
1859  against  Douglas.^  The  New  Orleans  Daily  Crescent 
of  January  16,  1861,  has  a  letter  from  a  correspondent 
describing  Benjamin  as  he  made  this  speech.  "  He  stood  in 
a  simple  position  between  two  desks,  one  foot  crossed  over 
the  other,  no  attitude,  no  gesture  .  .  .  only  his  black  eyes 

*  S.  S.  Cox  says:  "The  writer  heard  his  [Slidell's]  savage  and 
sneering  threat  to  destroy  the  commerce  of  the  North  by  privateers. 
As  he  deHvered  it,  his  manner  was  that  of  Mephistopheles,  in  one 
of  his  humors  over  some  choice  anticipated  deviltry."  Three  Dec- 
ades, p.  70. 

^  Charles  Gayarre  had  used  the  same  argument  in  the  New  Orleans 
Delta,  January  10,  1861.  The  position  taken  by  Benjamin  is  fiercely 
but  unsuccessfully  attacked  by  Blaine.     Twenty  Years,  I,  249-253. 

'  Blaine,  Twenty  Years,  I,  160.  Schouler  says,  "  Contemporaries 
had  said  at  the  outset  that  Toombs  was  the  brain  of  this  Confed- 
eracy; but  that  title,  as  events  developed,  belongs  rather  to  Attorney- 
General  Benjamin,  the  ablest,  most  versatile,  and  most  constant  of 
all  Davis's  civil  counsellors."     History  of  the  United  States,  VI,  89. 
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showed  the  emotion  he  must  have  felt.  They  were 
elongated  as  Rachel's  sometimes  became,  when  at  her  stillest, 
most  concentrated  points  of  acting — the  quiet  curse  of 
Camille,  for  example — scintillating  with  light,  a  faint  smile, 
just  a  little  scornful.  He  closed  with,  'An  enslaved  and 
servile  race  you  can  never  make  of  us,  never,  never,  never.' 
This  reiteration  of  the  word  '  never '  was  as  free  from 
emotion  as  if  he  had  been  insisting  on  some  simple  point  of 
law  which  could  not  have  been  decided  in  a  different  way; 
but  free  from  emotion  as  it  was,  it  produced  the  greatest 
effect.  The  whole  gallery  on  all  sides  burst  out  in  one  voice 
in  uncontrollable  applause." 

Events  now  hurried  on,  and  in  April,  1861,  when  Beau- 
regard of  Louisiana  fired  the  fatal  shot  at  Fort  Sumter- — a 
shot  which  if  it  was  not  heard  "  round  the  world,"  at  least 
reverberated  through  the  United  States — the  North  was 
aroused  to  coercion  and  the  South  to  resistance,  and  the 
sections  were  solidified  against  each  other.  Lincoln's  atti- 
tude on  secession,  if  not  on  slavery,  was  clear:  he  would 
preserve  the  Union  at  all  hazards.  His  call  for  seventy-five 
thousand  volunteers  electrified  the  North.  Both  sides  pre- 
pared for  a  war  which  it  was  expected  would  last  six  months 
at  the  longest,  but  which  proved  to  be  one  of  the  most 
fearful  conflicts  recorded  in  history,  and  which  dragged  its 
weary  length  along  for  four  years. 

It  was  Beauregard,  a  Louisianian,  who  opened  fire  on 
Fort  Sumter,  and  Louisiana's  rally  to  the  support  of  her 
brilliant  son  has  already  been  referred  to.  Her  pride  kept 
pace  with  her  indignation.  All  writers  of  that  day  testify 
to  the  enthusiasm  which  swept  over  the  State  when  Gov- 
ernor Moore  called  for  volunteers  "  to  resist  invasion." 
Doubting  Thomases  disappeared.  The  feeling  in  the 
country  parishes  is  illustrated  by  a  letter  from  Baton  Rouge, 
May  2,  1861.  "From  every  quarter  of  the  State  the  same 
enthusiastic  cry  '  to  arms ! '  resounds,  and  no  one  remembers 
when  such  a  whirlwind  of  united  patriotic  feeling  has  swept 
over  Louisiana.  .  .  .  Later.     A  painful  rumor  is  prevalent 
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that  the  quota  of  troops  required  of  Louisiana  is  filled  to 
overflowing  and  that  no  more  troops  will  be  received.  If 
this  proves  true,  it  will  be  a  bitter  disappointment  to  thou- 
sands throughout  the  State  who  were  making  their  arrange- 
ments to  leave."^  The  strongest  rebels  of  course  were  the 
women,  and  the  war  could  not  have  lasted  long  without  the 
support  of  sympathy  and  sacrifice  which  they  offered 
throughout  the  struggle.  Mrs.  Merrick^  says  that  after  the 
States  seceded  a  Union  woman  could  not  be  found  in  the 
entire  South.  Butler^  declared  that  the  loudest  secessionists 
in  Louisiana  were  people  of  northern  birth  and  education. 
Several  of  the  female  teachers  in  public  schools,  among  the 
most  zealous  in  teaching  their  pupils  to  chant  songs  of 
secession  and  insult  Union  soldiers,  were  found  to  be  natives 
of  New  England.  "  Renegades,"  he  said,  "  are  more 
zealous  than  the  hereditary  adherents  of  a  bad  cause." 

There  was  no  thought  as  yet  that  Louisiana  herself  might 
be  invaded.  All  recognized  that  if  "invasion"  was  to  be 
resisted,  the  first  battle-ground  would  be  the  border  State, 
Virginia,  and  the  Louisianians  were  hurried  "  to  the  front." 
The  "  Tigers  "  of  the  Pelican  State  won  fame  for  themselves 
at  Bull  Run.  The  Louisiana  Artillery — their  mission  con- 
secrated, as  they  believed,  by  the  most  eloquent  divine  of 
New  Orleans,  Dr.  Palmer — departed  in  May,  1861,  amid  the 
huzzas  of  thousands  of  enthusiastic  spectators.'*      Eleven 

'  For  an  account  of  enthusiasm  in  New  Orleans  see  Roman, 
Beauregard,  I,  16. 

"  Merrick,  Old  Times  in  Dixie  Land,  p.  29. 

'  Parton,  General  Butler  in  New  Orleans,  p.  562. 

*  Dr.  A.  P.  Dostie  says  that  during  the  Breckenridge  campaign  union- 
ism with  such  men  as  Randall  Hunt,  Christian  Roselius,  Thomas 
J.  Durant,  and  Pierre  Soule,  "  assumed  a  bold  front,  and  little  fear 
was  entertained  for  the  State  of  Louisiana  until  the  Rev.  Dr.  Palmer 
sacrilegiously  preached  disunionism  from  his  pulpit.  Then  the 
parricides  assumed  a  courage  and  confidence  fearful  in  its  influence 
for  evil."  Dr.  Dostie  was  so  pronounced  in  his  Union  sentiments 
that  he  was  forced  to  go  North.  When  a  deputation  called  on  him 
to  announce  his  expulsion,  he  asked  to  see  the  writ  by  which  he  was 
expelled.  They  answered  that  the  government  had  made  up  their 
minds  to  do  nothing  illegal,  so  they  issued  no  illegal  writs,  and 
simply  "  intended  to  make  him  go  of  his  own  free  will."  Gen.  D. 
E.  Twiggs,  major-general  commanding,  gave  him  a  pass  on  August 
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months  passed,  the  war  raged  at  a  distance  from  the  Gulf, 
and  the  Confederate  government  failed  to  appreciate  that 
New  Orleans  was  the  emporium  of  the  South,  the  key  of  the 
great  highway  of  the  Mississippi  Valley.  If  New  Orleans 
were  lost,  would  it  be  possible  to  hold  the  Mississippi  ?  And 
if  the  control  of  the  river  were  lost,  could  the  Confederacy 
maintain  itself? 

The  defences  of  New  Orleans  at  this  time  consisted  of 
some  three  thousand  men  under  General  Mansfield  L. 
Lovell,  encamped  near  the  city,  and  some  weak  batteries  at 
the  Rigolets,  Barataria  Bay,  and  other  inlets ;  but  the  safety 
of  the  city  rested  chiefly  upon  two  strong  forts.  Fort  Jackson 
and  Fort  St.  Philip,  about  thirty  miles  above  the  mouth  of 
the  Mississippi.  Above  these  forts,  which  had  together 
one  hundred  guns,  were  eighteen  war-vessels,  and  below  was 
an  obstruction  of  mastless  vessels  chained  across  the  channel. 
In  each  fort  were  nearly  seven  hundred  men.  While  the 
exigencies  or  the  want  of  foresight  of  the  Confederate 
government  left  the  city  inadequately  protected,  the  Federal 
government,  like  the  British  government  in  1814,  saw  the 
immense  importance  of  capturing  the  southern  metropolis, 
and  expeditions  were  set  on  foot  with  that  end  in  view 
during  the  spring  of  1862.  One  was  to  come  down  the 
Mississippi  and  another  was  to  ascend  the  river  and  meet  it. 
No  more  important  naval  operation  was  undertaken  during 
the  war,  and  no  more  capable  officer  could  have  been  placed 

21,  1861 :  "  Dr.  A.  P.  Dostie  .  .  .  wishes  to  return-  to  New  York 
under  the  Alien  Law.  Allow  him  to  pass  through  the  Confederate 
States."  Dostie  writes  that  he  left  in  August,  1861,  and  that  before 
he  left  "a  reign  of  terror  was  inaugurated;  liberty  of  speech  was 
proscribed.  He  was  considered  a  bold  and  rash  man  who  still  advo- 
cated the  cause  of  his  country.  .  .  .  My  assistant,  Dr.  Metcalf,  from 
Kalamazoo,  Michigan,  was  incarcerated  in  a  loathsome  prison  as 
early  as  last  April,"  for  expressing  Union  sentiments.  Reed,  Life  of 
Dostie.  pp.  21-30.  Dostie  returned  to  New  Orleans  after  the  cap- 
ture of  the  city,  when  it  was  once  more  safe  for  him,  and  played 
an  important  part  as  an  incendiary  orator  on  the  radical  side.  He 
was  killed  in  the  riot  of   1866. 

C.  P.  Dimitry  told  the  author  that  it  was  currently  reported  in  New 
Orleans  that  Hannibal  Hamlin  was  a  negro.  A  merchant  who 
offered  for  sale  medals  with  likenesses  of  Lincoln  and  Hamlin  was 
nearly  mobbed.     Bob  Ogden  saved  him. 
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in  charge  of  the  principal  one  of  these  two  expeditions  than 
David  G.  Farragut. 

It  was  on  the  24th  of  April,  1862,  that  Farragut,  having 
broken  down  the  obstruction  below,  succeeded  in  running 
the  gauntlet  of  forts  and  fleet  alike.  Though  the  feat  was 
accomplished  during  the  night,  the  peril  of  the  passage  is 
shown  by  the  fact  that  his  own  flagship,  the  Hartford,  was 
struck  thirty-five  times  in  hull  and  rigging,  and  was  at  one 
time  set  on  fire  by  the  burning  rafts  sent  down  by  the 
Confederates.  But  nothing  could  check  the  onward  sweep 
of  the  Federal  fleet ;  within  an  hour  the  forts  were  passed 
amid  a  hail  of  shot  and  shell,  the  protecting  fleet  was  scat- 
tered, and  soon  New  Orleans  lay  at  the  mercy  of  the  victor- 
ious Farragut.  It  is  not  proposed  to  describe  the  exciting 
scenes  which  followed  the  arrival  of  the  Federal  fleet  and 
the  withdrawal  of  Lovell.  Angry  and  defiant  at  first,  the 
city  could  do  nothing  but  submit.  A  portion  of  Farragut's 
fleet,  proceeding  up  the  Mississippi,  forced  Baton  Rouge, 
the  capital  of  Louisiana,  to  surrender,  and  running  the 
gauntlet  of  the  batteries  at  Vicksburg,  joined  the  Federal 
fleet  which  was  descending  the  river.  An  attempt  of  the 
Confederates  to  recapture  Baton  Rouge  ended  in  failure. 
Port  Hudson,  however,  was  fortified  and  held  until  the  fall 
of  Vicksburg  in  July,  1863.  With  the  surrender  of  Vicks- 
burg the  Mississippi  "  flowed  unvexed  to  the  sea."  It  is 
hard  to  estimate  the  injury  which  this  brilliant  exploit  in- 
flicted upon  the  Confederate  cause.  New  Orleans  served  as 
a  point  of  departure  throughout  the  war  for  the  military 
expeditions  fitted  out  by  the  Federals  in  the  far  South.  The 
fatal  weakness  of  the  Confederacy  is  nowhere  so  clearly 
shown  as  in  its  inability  to  recapture  this  city. 

In  the  meantime,  the  so-called  Trans-Mississippi  Depart- 
ment of  the  Confederacy,  consisting  of  Missouri,  Arkansas, 
Texas,  Louisiana,  and  some  of  the  territories,  had  been  put 
under  the  charge  of  the  Confederate  Lieutenant-General  E. 
Kirby  Smith,  in  March,  1863.  Under  him  was  General 
Richard  Taylor,  son  of  General  Zachary  Taylor.  General 
Taylor  carried  on  a  fairly  svKcessful  campaign  against  the 
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Federals  in  southwestern  Louisiana  before  the  fall  of  Vicks- 
burg,  and  even  after  that  disaster  he  did  not  despair  of  hold- 
ing western  Louisiana.  It  was  in  the  spring  of  1864  that 
the  Federals  made  up  their  minds  to  lead  a  strong  force  up 
the  Red  River,  and,  crushing  all  opposition,  to  march  into 
Texas.  This  force  consisted  of  seventeen  gun-boats  under 
Commander  D.  D.  Porter,  which  ascended  the  Red  River  and 
protected  10,000  men  under  General  A.  J.  Smith.  Another 
Federal  army  under  General  Franklin,  numbering  18,000 
men,  marched  up  the  Teche  to  join  General  Smith  at 
Alexandria.  The  commander-in-chief  of  this  powerful 
army  was  General  N.  P.  Banks,  whom,  if  he  was  not  a 
skillful  general,  we  shall  find  to  be  a  most  astute  politician.^ 
Taylor  fell  back  before  this  strong  force,  but  finally  made 
a  stand  at  Mansfield,  April  8,  1864.  Here  his  army  con- 
sisted of  5000  horse,  3300  infantry,  and  500  artillerymen. 
The  first  division  of  Banks's  army  that  arrived  on  the  scene 
consisted  of  5000  men,  but  others  came  up  rapidly.  The 
Confederates  succeeded  in  defeating  each  division  as  it 
arrived,  and  captured  "  2,500  prisoners,  20  pieces  of  artillery, 
several  stands  of  colors,  many  thousands  of  small  arms,  and 
250  wagons. "2  On  the  following  day,  when  the  Federals 
occupied  a  strong  position  at  Pleasant  Hill  with  18,000  men, 
another  battle  was  fought.  Both  sides  claimed  a  victory, 
but  at  nightfall  the  Confederates  seem  to  have  been  in 
possession  of  the  field,  and  the  account  of  Admiral  Porter 
declares  that  the  whole  expedition  was  for  the  Federals  a 
complete  failure.  In  any  case,  Banks  retired  to  Alexandria, 
and  finally  crossed  the  Atchafalaya  on  May  20.  Here  the 
Confederates  gave  up  the  pursuit.  There  was  no  more 
fighting  in  Louisiana,  but  at  the  end  of  1864  the  Con- 
federates were  still  so  strong  that  there  were  three  fourths 
of  the  State  to  which  it  was  not  safe  for  the  Federals  to 
send  military  supplies.  Four  months  later  General  Lee  sur- 
rendered at  Appomattox,  and  the  war  was  over. 

'Annual  Cyclopaedia,  1864,  subject  "Army  Operations,"  p.  51. 

"General  Taylor's  report.  The  Annual  Cyclopaedia,  1864,  gives 
Banks's  force  as  8000  and  his  loss  as  2000  killed,  wounded  and 
missing.     Subject  "Army  Operations,"  p.  53. 


CHAPTER   11. 
Butler's  Administration. 

From  ]May  i  to  December  14,  1862,  New  Orleans  was 
under  the  control  of  General  B.  F.  Butler,  with  a  force  of 
15,000  men.^  It  was  a  comparatively  short  period,  but 
Butler  in' this  brief  time  contrived  to  make  himself  the  best 
hated  man  in  the  South ;  and  by  one  particular  act  he  even 
won  notoriety  for  himself  in  the  English  Parliament.  It 
was,  of  course,  a  difficult  task  to  govern  wisely  and  tact- 
fully a  great  city  like  New  Orleans,  which  had  been  occupied 
by  a  victorious  army,  and  which  was  inhabited  by  an  ex- 
asperated people.  In  his  civil  as  well  as  in  his  political 
administration  Butler  instituted  the  system  of  "  thorough  " 
which  made  Lord  Strafford  so  unpopular  in  the  reign  of 
Charles  1.  In  fact,  his  political  administration,  in  its  un- 
bending severity  and  its  total  disregard  of  the  feelings  of 
those  whom  the  chance  of  war  had  placed  in  his  power, 
reflects  methods  of  military  occupation  which  had  been 
obsolete  for  several  centuries. 

His  civil  administration  has  met  with  much  encomium. 
It  is  claimed  for  him  that  he  warded  off  starvation  from 
the  poorer  classes,-  cleaned  the  city  thoroughly,  established 
strict  quarantine  laws,  and  kept  out  the  dreaded  yellow 

^  In  a  speech  at  the  North,  Butler  said  he  had  2500  soldiers  to 
support  him;  so  he  does  not  seem  to  have  kept  the  15,000  in  the 
city.  Parton  says  Butler  had  an  inadequate  force  to  defend  the 
city  against  an  attack  because  of  the  strong  garrisons  necessary  at 
Ship  Island,  Fort  Jackson,  Fort  St.  PhiHp,  Baton  Rouge,  posts  on 
the  lake,  and  elsewhere.  Butler  in  New  Orleans,  p.  436.  Butler 
w-as  major-general  commanding  the  Department  of  the  Gulf,  with 
headquarters  at  New  Orleans,  while  Major — afterwards  General — 
George  Foster  Shepley,  who  was  appointed  military  governor  of 
Louisiana  in  June,  1862,  and  remained  such  until  Hahn  was  elected, 
was  evidently  under  Butler. 

*  He  assessed  rebels  to  aid  the  poor,  and  collected  $340,000.  In 
his  farewell  address  he  says  he  spent  about  a  million  which  he  had 
collected — doubtless  by  confiscation. 

33 
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fever.^  It  is  only  proper,  however,  to  state  that  great  num- 
bers of  the  inhabitants  were  absent  in  war,  or  as  refugees, 
and  that  the  diminution  of  traffic  in  the  city  made  the  prob- 
lem of  cleanliness  far  easier  than  ever  before;  while  the 
embargo  on  foreign  trade  during  his  administration  simpli- 
fied greatly  the  problem  of  keeping  out  the  fever.  There 
were  two  reported  deaths  under  Butler,  but  who  saved  New 
Orleans  in  1861  when  there  was  not  one  reported  death  or 
case,  and  when  blockaded  New  Orleans  was  occupied  by 
Lovell  and  his  very  many  non-immune  Confederate  soldiers, 
who  enforced  no  preventives  of  any  kind?-  Moreover,  it 
has  been  noted  by  a  competent  critic  that  when  Butler  took 
charge,  "  there  had  been  no  epidemic  of  yellow  fever  for 
four  years.  The  year  of  his  domination  was  actually  less 
healthy  than  the  year  before,  its  death-rate  being  thirty-six, 
against  thirty-four  for  1861."*  Can  it  be  that  the  cleansing 
of  New  Orleans  is  inimical  to  the  health  of  its  people?  How- 
ever, Marion  Southwood  notes  the  fact  that  there  was  a 
large  number  of  unacclimated  persons  in  New  Orleans  in 
1862,  and  from  inability  to  get  away  a  greater  proportion 
of  the  population  than  usual  remained  through  the  summer; 
she  also  says  Butler  "  was  the  best  scavenger  we  ever  had 
among  us."'' 

But  "  thorough "  in  civil  administration  did  not  satisfy 
Butler.  Coarse  by  nature,  and  lacking  totally  the  tact  which 
distinguished  his  successor,  General  Banks,  he  proceeded  to 
exercise  a  petty  tyranny  in  the  suppression  of  all  disloyalty 
of  word  or  act.  Although  he  permitted  the  municipal 
authorities  of  New  Orleans  to  continue  their  functions  for  a 
while  under  strict  surveillance,  the  city  was  practically  under 
martial  law.     The  newspapers  which  had  been  too  active  in 


'  Butler  said  there  was  but  one  reported  case  of  yellow  fever  in 
New  Orleans  in  1862;  "its  mortality  returns  show  it  to  be  the 
most  healthy  city  in  the  United  States."  Parton,  Butler  in  New 
Orleans,  p.  401. 

»  Chaille,  "  Yellow  Fever,"  New  Orleans  Med.  and  Surg.  Jour., 
July,  1870,  pp.  563-598. 

•  Cable,  Creoles  of  Louisiana,  p.  306. 

*  Southwood,  Beauty  and  Booty,  p.  182. 
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reporting  Federal  losses  were  shut  up  until  their  columns 
promised  to  be  entirely  colorless.  The  Delta,  "  noted  for 
the  virulence  of  its  treason,"  was  seized  and  became  Butler's 
own  organ.  The  schools  were  reorganized  after  the  model 
of  Boston;  all  secession  teachers  and  books  were  banished. 
Churches  where  the  clergymen  omitted  to  pray  for  the 
president  of  the  United  States  were  promptly  closed ;  numer- 
ous arrests  were  made  of  those  who,  to  avoid  passing  under 
the  United  States  flag  hanging  over  the  banquettes,  pre- 
ferred to  walk  in  the  middle  of  the  street ;  and  some  of  the 
leading  citizens  were  put  in  close  confinement  at  Ship 
Island  or  at  Fort  Lafayette,  New  York.  Finally,  when 
some  of  his  agents  complained  that  the  ladies  of  New 
Orleans  insisted  on  playing  secession  airs  on  the  piano,  and 
even  feigned  nausea  when  Federal  officers  passed  by,  Butler, 
acting  on  his  maxim  that  "  the  venom  of  the  she-adder  is  as 
dangerous  as  that  of  the  he-adder,"  issued  his  notorious 
Order  No.  28.^  This  order  was  condemned  in  the  British 
House  of  Peers  as  without  a  precedent  in  the  annals  of  war; 
but  Butler  no  less  strenuously  defended  it  on  the  ground  that 
it  effectually  stopped  all  insults  to  his  soldiers,  and  that  no 
lady  would  be  guilty  of  the  misdemeanors  which  the  order 
was  intended  to  punish. 

Butler's  eulogist,  Parton,  praises  Butler's  honesty,  his 
lofty  sense  of  honor,  and  his  splendidly  efficient  service  in 
the  city.  His  brother,  according  to  Parton,  made  a  fortune 
in  New  Orleans,  but  General  Butler  himself  speculated  only 
for  the  benefit  of  the  United   States  government,   whose 

^  The  order  was  as  follows  : — 
"  Headquarters,  Department  of  Gulf,  New  Orleans. 

"As  officers  and  soldiers  of  the  United  States  have  been  subject 
to  repeated  insults  from  women,  calling  themselves  ladies,  of  New 
Orleans,  in  return  for  the  most  scrupulous  non-interference  and 
courtesy  on  our  part,  it  is  ordered  hereafter,  when  any  female  shall 
by  mere  gesture  or  movement,  insult,  or  show  contempt  for  any 
officers  or  soldiers  of  the  United  States,  she  shall  be  regarded  and 
held  liable  to  be  treated  as  a  woman  about  town  pb^ing  her 
avocation." 

Annual  Cyclopaedia,  1862,  subject  "New  Orleans,"  p.  647. 
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coffers  were  enriched  by  his  sagacious  seizure  of  commercial 
opportunities.^  Denison,  however,  seems  convinced  that 
Butler  speculated  on  his  own  account  and  obtained  large 
profits  from  the  sale  of  salt  and  other  articles  to  the  Con- 
federates.^ The  better  classes  in  New  Orleans  generally 
condemned  him  as  a  petty  tyrant,  who  insulted  ladies  and 
gentlemen  alike,  and  who  even  descended  to  the  appropria- 
tion of  silver  spoons  in  order  to  increase  his  private  fortune.^ 
To  them,  his  forcing  the  oath  of  allegiance  on  men  and 
women  alike  was  an  act  of  oppression,  and  his  general 
behavior  to  the  inhabitants  of  the  conquered  city  justified  his 
soubriquet  of  "  Beast  Butler."*  The  same  view  seems  to 
be  taken  by  a  northern  historian  who  says :  "  In  one  way  or 
another  Butler  laid  here  [in  New  Orleans]  the  foundation 
of  wealth  which  subserved  his  later  ambition  in  politics. 
...  Ill  fitted  for  conqueror,  he  posed  as  avenger."^ 

No  finer  opportunity  for  the  humiliation  of  rebels  was 
ever  vouchsafed  to  a  northern  general  than  was  presented 
by  the  passage  of  the  so-called  confiscation  act,  and  perhaps 
by  none  was  it  more  thoroughly  appreciated  than  by  General 
Butler.  This  act  was  passed  by  the  Federal  Congress 
against  vigorous  opposition,  and  was  approved  by  the  presi- 
dent July  12,  1862.^  After  declaring  that  the  property  of 
five  classes  of  rebels — the  various  classes  holding  civil  or 
military  offices  under  the  Confederate  government — should 
be  confiscated,  the  act  goes  on  further  to  provide  that  the 
property  should  be  seized  of  all  those  who  "  aiding,  counte- 
nancing, or  abetting  the  Rebellion  should  not  return  to  their 

»  Butler  in  New  Orleans,  pp.  408-411. 

*  Diary  and  Correspondence  of  S.  P.  Chase,  Ann.  Rept.  Amer. 
Hist.  Assn.,  1902,  II,  320-327. 

'  The  receipt  given  Butler  for  a  box  of  silver  deposited  in  the 
Citizens'  Bank  is  still  shown  in  Memorial  Hall,  New  Orleans.  It 
is  related  that  when  Butler  left  New  Orleans,  an  old  negro  mammy 
shouted  after  him,  "  Good-bye,  honey,  you  never  stole  nothing  from 
me!  " 

*  By  means  of  the  negroes  Butler  had  "  a  spy  in  every  house, 
behind  every  rebel's  chair  as  he  sat  at  table."  Parton,  Butler  in 
New  Orleans,  p.  493. 

•  Schouler,  History  of  United  States,  VI,  259. 

•  Annual  Cyclopaedia,  1862,  subject  "Congress,  U.  S.,"  pp.  349-374- 
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allegiance  in  sixty  days."^  As  the  belligerency  of  the  South- 
ern Confederacy  was  acknowledged  in  1861  by  several  for- 
eign nations  and  in  many  respects  by  the  Federal  govern- 
ment itself,  the  South  resented  bitterly  any  action  that 
seemed  to  regard  her  as  merely  a  rebellious  section  of  the 
country. 

In  fact,  before  the  passage  of  the  confiscation  act  the 
feeling  between  the  two  sections  had  been  exacerbated  by 
two  measures,  adopted,  one  by  the  Federal  and  the  other  by 
the  Confederate  Congress.  By  act  of  August  3,  1861,  the 
Federal  government  confiscated  all  property  used  in  aid  of 
the  insurrection  and  declared  that  owners  should  forfeit  all 
claims  to  slaves  whose  labor  was  used  in  any  service  against 
the  United  States.  Crittenden,  of  Kentucky,  opposed  this 
measure,  declaring  that  such  a  policy  would  only  stimulate 
the  adversary  to  still  more  desperate  measures.  In  fact, 
retaliation  followed  quickly.  Later  in  the  same  month  the 
Confederate  Congress  passed  an  act  declaring  that  all  lands, 
goods,  and  credits  owned  by  any  alien  enemy  were  seques- 
trated by  the  Confederate  States,  and  held  as  an  indemnity 
for  all  who  should  suffer  under  the  Federal  confiscation  act.^ 
This  retaliatory  act,  though  it  could  be  justified  by  the  rules 
of  international  law,^  was  regarded  with  great  bitterness 
in  the  North ;  and,  of  course,  Butler,  when  he  was  in  com- 

^  Much  international  law  can  be  quoted  against  this  act ;  but 
except  in  ordinary  operations  in  the  field,  the  United  States  did  not 
give  the  "  States  in  rebellion  "  the  benefit  of  international  law.  Cox 
says :  "  The  confiscation  acts  of  the  Thirty-seventh  Congress,  and 
certain  other  acts,  were  in  effect  bills  of  attainder  as  the  term  is 
understood  in  the  Constitution.  The  radicals  sought  by  these  acts, 
to  impose  pains  and  penalties  on  certain  classes  of  the  people  of 
the  South  without  previous  ascertainment  of  criminal  guilt  in  the 
judicial  courts.  .  .  .  There  must  first  be  a  criminal  conviction  as  a 
foundation  for  confiscation.  .  .  .  The  utmost  extent  of  their  vin- 
dictive policy  was  confined  to  seizure  of  property,  and  to  proceeding 
in  rem  for  its  condemnation."  Proceedings  in  rem  require  no  jur>'. 
Three  Decades,  p.  249. 

'  Statutes  at  Large  of  the  Provisional  Government  of  the  Con- 
federate States,  p.  201. 

'  Bo3'd's  Wheaton  condemns  it,  but  the  annotator  is  mistaken,  it 
is  not  condemned  by  Wheaton  himself.  The  custom  is  becoming 
obsolete,  but  "  the  right  of  the  sovereign  to  confiscate  debts  is  pre- 
cisely the  same  with  the  right  to  confiscate  other  property." 
Wheaton,  Elements  of  International  Law  (Boyd),  p.  421. 
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mand  in  New  Orleans,  compelled  the  payment  of  all  debts 
due  to  Northerners.^ 

It  has  been  maintained  that  perhaps  in  no  part  of  the 
South  was  the  confiscation  act  so  rigidly  enforced  as  in 
Louisiana.-  Even  before  the  confiscation  act  of  July  17, 
1862,  was  passed  by  Congress,  Butler  ventured  to  sequester 
the  estates  of  such  prominent  rebels  as  Twiggs  and 
SlidelP  on  the  ground  that  they  were  officers  of  the  Con- 
federate government.  He  made  himself  free  with  such 
private  residences  as  he  needed  for  his  accommodation  and 
that  of  his  staff ;  and  he  forced  rich  merchants  in  New 
Orleans,  who  had  contributed  to  the  support  of  the  Con- 
federacy, to  contribute  a  certain  percentage  of  the  same 
amounts  to  the  support  of  the  poor  and  indigent  in  the 
city.* 

Finally,  on  September  24,  1862,  the  sixty  days  prescribed 
in  the  congressional  confiscation  act  having  elapsed,  Butler 
issued  an  order  that  all  persons,  male  or  female,  eighteen 
years  and  over,  must  register,  with  a  description  of  all 
property  owned.  This  order  included  "  all  those  who  have 
ever  been  citizens  of  the  United  States  and  have  not  renewed 
their  allegiance  previously,  or  who  now  hold  or  pretend  any 

*  Cox  says  that  as  early  as  May  21,  1861,  all  goods  and  credits 
of  citizens  of  the  United  States  were  sequestered  by  the  Confederate 
Congress.  Three  Decades,  p.  247.  Debts  were  not  confiscated 
May  21 ;  the  debtors  were  authorized  to  pay  them  into  the  Con- 
federate treasur3\  which  was  to  pay  the  debts  after  the  war;  but 
August  8,  1861,  the  Confederate  Congress  passed  an  act  not  simply 
to  suspend  pajTnent  during  the  war,  but  to  seize  said  debts  for 
good.     This  was  held  to  be  unjust. 

*  Cox,  Three  Decades,  p.  434.  As  a  clause  of  the  Federal  Constitu- 
tion was  interpreted  to  declare  that  forfeited  property  could  be  held 
only  during  the  lifetime  of  the  traitor  or  rebel,  many  of  the  Con- 
federates on  their  return  regained  their  real  estate  at  a  fair  price 
from  the  purchasers. 

»  Parton,  Butler  in  New  Orleans,  p.  467.  The  first  act  of  the 
Federal  Congress  authorizing  the  seizure  of  all  property  of  rebels 
after  sixty  days'  notice  was  passed  July  17,  1862. 

*  In  order  to  give  the  inhabitants  of  New  Orleans  a  visible  re- 
minder that  the  old  hero  of  Chalmette  would  have  condemned  their 
present  attitude  on  secession,  Butler  sent  workmen  to  Jackson 
Square  and  caused  to  be  engraved  on  the  base  of  the  statue  the 
famous  toast  of  Jackson  in  1830,  "Our  Federal  Union;  it  must  be 
preserved." 
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allegiance  or  sympathy  with  the  Confederacy."  The  latter 
class,  on  registering,  were  to  receive  certificates  as  claiming 
to  be  *'  enemies  of  the  United  States."  Any  person  neglect- 
ing to  register  was  to  be  subject  to  fine  or  to  imprisonment 
at  hard  labor,  or  to  both,  and  all  his  or  her  property  con- 
fiscated by  order,  as  punishment  for  such  neglect.^  Thus 
compelled,  somewhat  less  than  4000-  registered  themselves 
as  enemies,  and  many  of  these  left  the  city,  while  61,382 
took  the  required  oath  of  allegiance.  To  force  women  to 
take  the  oath  or  declare  themselves  enemies  of  the  United 
States  was  regarded  as  a  great  outrage.  Many  persons  re- 
fused to  take  any  oath  at  all,  but  "  many  took  it,"  says  a  lady 
who  was  present  in  New  Orleans  at  the  time,  "  contrary  to 
every  conviction  of  honor  and  right,  and  were  led  to  embrace 
the  doctrine  that  a  compulsory  oath  was  not  binding — the 
morality  of  which,  to  say  the  least,  is  somewhat  doubtful."^ 
An  Episcopal  minister  in  the  city  wrote  to  Butler  requesting 
him  not  to  enforce  the  oath,  as  it  was  an  inducement  to 
perjury,  but  the  commanding  general  refused  to  forego  the 
right  of  insisting  on  the  conscience  test.  A  large  amount  of 
property  belonging  to  persons  who  were  absent  in  the  Con- 
federate army  and  who  were  thus  unable  to  take  or  refuse 
the  oath  was  promptly  seized  and  sold.'*      Besides  his  con- 

^  W.  L.  Robinson  was  a  registered  enemy  of  the  United  States 
in  1862,  and  his  house  in  New  Orleans  was  assigned  to  Federal 
officers.  He  returned  in  1865,  took  the  oath,  and  applied  for  the 
return  of  his  furniture.  But  General  Canby  refused,  because  he  had 
no  right  to  take  the  oath.  He  needed  pardon.  Times,  October 
21,  1865.  Judge  Seymour  says  that  property  of  registered  enemies 
was  not  confiscated  because  they  were  mostly  young  men  and  had 
none.  This  seems  to  show  that,  as  Miss  King  says,  the  property 
of  registered  enemies  was  not  confiscated,  though  Annual  Cyclo- 
paedia says,  "  Furniture,  gold,  and  silver  plate  .  .  .  from  houses  of 
rich  absentees  and  registered  enemies  of  the  United  States "  were 
confiscated.  1865,  subject  "Louisiana,"  p.  515.  Dr.  Mercer,  a 
prominent  physician,  asked  to  remain  neutral,  but  Butler  said  "  No," 
and  Mercer  registered  as  an  "  enemy  of  the  United  States." 

^  Parton,  Butler  in  New  Orleans,  p.  474. 

*  Marion  Southwood,  Beauty  and  Booty,  p.  159. 

*  The  Rules  of  War  drawn  up  by  Francis  Lieber,  a  distinguished 
jurist,  and  issued  in  1863,  left  it  to  the  discretion  of  the  command- 
ing general  whether  to  require  an  oath  of  allegiance  or  not.  Though 
this  might  still  be  required  in  cases  of  rebellion,  for  international 
warfare  The  Hague   Peace  Conference  of    1899  drew  up  the   fol- 
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fiscation  in  New  Orleans,  Butler  sequestered,  on  November 
9,  1862,  all  property  in  the  so-called  Lafourche  district  (all 
Louisiana  west  of  the  IMississippi  except  Plaquemines  and 
Jefferson  parishes)  on  the  ground  that  disloyal  persons  there 
were  trying  to  dispose  of  their  property  and  thus  defraud 
the  United  States.  He  ordered  that  all  the  personal  prop- 
erty of  this  district  should  be  brought  to  New  Orleans  and 
sold  at  auction.  If  there  were  any  error  as  to  loyalty  and 
the  "  sheep  were  not  properly  distinguished  from  the  goats," 
the  sheep  could  make  reclamation  later. 

What  became  of  the  large  sums  realized  from  the  sale  of 
confiscated  property  it  seems  impossible  to  say.  Parton 
claims  that  the  confiscation  in  Louisiana  added  $1,000,000 
to  the  treasury  of  the  United  States  ;^  but  another  authority 
says  confiscations  in  New  Orleans  amounted  to  little  in 
money.  "  The  defaulting  quarter-master  here  turned  over 
$75  as  the  total  net  proceeds  of  the  sales  of  all  the  splen- 
did Paris-made  furniture,  gold  and  silver  plate,  .  .  .  taken 
from  the  houses  of  rich  absentees  and  registered  enemies."^ 
Judge  Durell  says :  "  The  net  proceeds  of  property  adjudged 
to  United  States  will  be  only  $100,000.  .  .  .  Harpies  who 
have  done  nothing  but  make  money  out  of  both  parties 
during  the  war  profit  by  confiscation ;  the  government  does 
not."» 

During  the  summer  of  1862,  under  the  fostering  care  of 
General  Butler,  who  was  more  of  a  politician  than  a  warrior, 
at  least  one  meeting  of  the  so-called  "  Union  Party "  was 
held  in  New  Orleans.*     It  is  related  of  General  N.  P.  Banks 


lowing  rule:  "Any  pressure  on  the  population  of  occupied  territory 
to  take  the  oath  to  the  hostile  Power  is  prohibited."  Scott,  Hague 
Peace  Conference,  II,  135. 

'  Butler  in  New  Orleans,  p.  584.  Butler  says  the  same.  Auto- 
biography of  Butler :  Butler's  Book,  p.  522. 

Wnnual  Cyclopaedia,  1865,  subject  "Louisiana,"  p.  515. 

*  Butler  says  there  was  "  turned  over  to  General  Banks  nearly 
eight  hundred  thousand  dollars  in  cash  and  unsold  property.  .  .  . 
What  was  done  with  that  money  and  property  I  have  not  found 
in  any  of  the  reports  of  General  Banks."  Butler's  Book,  p.  522. 
In  1864  the  Freedmen's  Bureau  held  some  eighty  plantations  "  liable 
to  confiscation." 

*A9  early  as  July  31,  1862,  Lincoln  wrote  to  August  Belmont  that 
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that  when  he  occupied  New  Orleans  in  December,  1862,  he 
said,  "  I  could  put  all  the  Union  men  in  New  Orleans  in  one 
omnibus."^  But  this  story  is  either  apocryphal  or  Banks 
was  densely  ignorant  of  the  conditions  existing  in  the  city. 
Many  of  the  Douglas  men  were  affiliated  with  Butler,  and 
large  numbers  of  the  Irish  laboring  class  and  other  foreign- 
ers declared  for  the  Union  as  soon  as  Butler's  coming  made 
it  safe.  It  was  but  natural,  moreover,  that  many  who  had 
no  love  for  the  Union  were  won  over  to  that  side  by  the 
emoluments,  perquisites,  and  favors  showered  on  Union 
men  and  by  the  restrictions  placed  upon  sympathizers  with 
secession.-  Dr.  A.  P.  Dostie  and  J.  Madison  Day,  both  to 
be  prominent  at  a  later  time,  were  the  orators  put  forward 
to  arouse  Union  sentiment.^  By  December  3,  1862,  public 
sentiment  for  the  Union  had  so  far  crystallized  that  on  that 
date  an  election  for  two  congressmen  from  New  Orleans 
was  held.  The  election  was  ordered  by  General  Shepley, 
military  governor  of  Louisiana.  He  acted  with  the  permis- 
sion of  Lincoln,  who  insisted,  however,  that  "  to  send  a 
parcel  of  Northern  men  here  as  representatives,  elected,  as 
would  be  understood  (and  perhaps  really  so),  at  the  point 
of  the  bayonet,  would  be  disgusting  and  outrageous."* 
One  secessionist.  Dr.  Thomas  Cottman,  came  forward  as  a 
candidate ;  but  Butler  persuaded  him  to  retire  on  the  ground 

he  was  anxious  to  have  Louisiana  "  take  her  place  in  the  Union  as 
it  was,  barring  the  already  broken  eggs."  Chase  Correspondence, 
p.  297.  Hence  there  is  more  than  chronological  connection  between 
the  preliminary  proclamation  of  September  22  and  the  election  of 
Hahn  and  Flanders. 
1  Merrick,  Old  Times  in  Dixie  Land,  p.  27. 

•  Parton,  Butler  in  New  Orleans,  p.  596. 

'  G.  S.  Denison  writes  Chase  that  Flanders,  Judge  Heistand,  Judge 
Howell  and  Fernandez  undertook  to  arouse  Union  sentiments.  Their 
families  were  slighted  and  themselves  isolated,  but  they  persevered. 
R.  Hunt  and  Roselius  held  aloof,  but  Durant  and  Rozier  helped. 
Chase  Correspondence,  p.  334. 

*  Lincoln's  Works  (Lapsley),  VI,  172.  As  an  inducement  to 
participate  in  the  election  use  was  made  of  the  promise  in  the  pre- 
liminary proclamation  of  emancipation,  issued  in  1862,  to  deem  the 
fact  that  a  State  was  represented  in  Congress  on  January  i,  1863, 
as  conclusive  evidence  that  such  State  was  not  then  in  rebellion, 
and  subject  to  the  proclamation. 
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that  however  good  a  Union  man  he  might  be  at  present,  he 
had  signed  the  Ordinance  of  Secession  in  1861.  "It 
looked,"  added  the  general,  "  too  much  like  Aaron  Burr's 
attempt  to  run  for  Parliament  after  he  went  to  England  to 
avoid  the  complications  in  the  Mexican  afifairs,  or  his  duel 
with  Hamilton." 

The  election  resulted  in  the  choice  of  B.  F.  Flanders  and 
Michael  Hahn  (neither  a  native  of  Louisiana,  but  both  long 
residents)  as  congressmen  from  the  first  and  second  dis- 
tricts respectively.^  Thus  was  the  first  feeble  step  made  in 
the  reconstruction  of  Louisiana,  and  the  success  with  which 
it  met  seemed  a  good  augury  for  the  future.  Flanders 
received  2370  votes  out  of  2543,  and  Hahn  2581,  which  was 
a  majority  over  all  competitors.  Parton,  who  gives  these 
figures,  adds  that  the  whole  number  of  votes  cast  in  the  city 
at  this  election  exceeded  the  vote  for  secession  by  1000. 
The  result  was  certainly  an  evidence  that  the  L^nion  party 
was  growing.  Flanders  and  Hahn  were  both  allowed  to 
take  their  seats  in  Congress,  but  as  the  Thirty-seventh  Con- 
gress expired  March  4,  1863,  they  did  not  long  enjoy  their 
honors.-  That  Louisiana  should  have  had  two  congressmen 
sitting  in  the  House  of  Representatives  in  1863  when  it  was 
unrepresented  in  the  Senate  and  the  greater  part  of  the  State 
was  in  the  hands  of  the  Confederates  may  be  regarded  as  a 
foreshadowing  of  Lincoln's  plan  of  reconstruction  to  be  put 
into  practice  a  year  later. 

Soon  after  the  election  General  Butler's  term  as  com- 
mander of  the  Department  of  the  Gulf  was  cut  short  for 
reasons  best  known  to  the  government,^  and  he  was  super- 


1 


*  For  sketch  of  Hahn,  see  p.  57. 

'  Cox  has  an  amusing  account  of  Hahn  in  Congress.  Three 
Decades,  p.  428.     The  vote  admitting  them  was  92  to  44. 

*  Butler  does  not  seem  to  have  known  why  he  was  superseded, 
and  he  was  much  disgruntled.  Rhodes  thinks  it  was  largely  due  to 
his  famous  order.  Rhodes,  History  of  the  United  States,  IV,  93, 
note.  Dcnison  writes :  "  It  is  not  certainly  known  why  Gen.  Butler 
was  removed.  Some  say  it  is  on  account  of  demands  of  France — 
others  that  it  is  on  account  of  speculations — others  that  it  is  owing 
to  representations  of  Admiral  Farragut."  Chase  Correspondence, 
P-  340. 
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seded  on  December  14,  1862,  by  General  N.  P.  Banks.  The 
policy  of  government  adopted  by  General  Banks  showed  a 
radical  departure  from  that  of  his  predecessor,  and  his 
clemency  seems  at  first  to  have  encouraged  some  disorder  in 
New  Orleans,  thereby  justifying  in  the  eyes  of  many  the 
severity  of  Butler.^  In  any  case,  he  suspended  until  further 
orders  all  confiscation  of  property;-  and  after  consulting 
with  Butler  he  released  a  number  of  political  prisoners  whom 
Butler  had  incarcerated  in  the  forts  of  Louisiana,  among 
them  Dr.  Theodore  Clapp,  a  distinguished  and  beloved 
minister  of  New  Orleans,  who  had  been  confined  at  Fort 
Pike. 

In  his  farewell  address,  which  exhibited  the  general  as  a 
skillfi^l  rhetorician,  Butler  declared  that  his  name  would  here- 
after he  indissolubly  connected  with  New  Orleans — appar- 
ently a  true  prophecy ;  that  he  had  governed  the  city  wisely 
and  leniently  in  the  interests  of  the  poorer  classes  and 
adversely  to  the  rich  aristocrats  who  had  precipitated  rebel- 
lion, which  is  treason,  and  treason  persisted  in  is  death. 
"  Any  punishment  short  of  that  due  a  traitor,"  he  continued, 
"  gives  so  much  clear  gain  to  him  from  the  clemency  of  the 
government."  Such  harshness  as  had  been  used  had  been 
exhibited  to  disloyal  enemies.  "  I  might  have  regaled  you 
with  the  amenities  of  British  civilization"  (this  is  the  retort 
courteous  to  the  House  of  Lords  for  its  criticism  of  his 
notorious  order)  ;  "  and  yet  been  within  the  supposed  rules 
of  civilized  warfare.  You  might  have  been  smoked  to  death 
in  caverns,  as  were  the  Covenanters  of  Scotland  by  com- 
mand of  a  general  of  the  royal  house  of  England;  or 
roasted,  like  the  inhabitants  of  Algiers  during  the  French 
campaign ;  your  wives  and  daughters  might  have  been  given 
over  to  the  ravisher,  as  were  the  unfortunate  dames  of  Spain 

^  Denison  writes  Chase,  "  Gen.  Banks  is  regarded  by  them  [the 
rebels]  as  a  gentleman.  This  is  not  a  good  sign.  .  .  .  They  like  to 
be  conciliated."     Chase  Correspondence,  p.  361. 

"Denison  says:  "The  military  commission  [for  sequestered  prop- 
erty]— a  corrupt  concern — has  ceased  its  operations."  Chase  Corre- 
spondence, p.  341.  But  Butler  says  this  commission  was  investigated 
three  times,  and  found  all  right.    Butler's  Book,  p.  522. 
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in  the  Peninsular  war ;  or  you  might  have  been  scalped  and 
tomahawked  as  our  mothers  were  at  Wyoming  by  the 
savage  allies  of  Great  Britain  in  our  ow^n  Revolution;  your 
property  could  have  been  turned  over  to  indiscriminate 
'loot',  like  the  palace  of  the  Emperor  of  China;  works  of 
art  which  adorned  your  buildings  might  have  been  sent 
away,  like  the  paintings  of  the  Vatican ;  your  sons  might 
have  been  blown  from  the  mouths  of  cannon,  like  the  Sepoys 
at  Delhi ;  and  yet  all  this  would  have  been  within  the  rules  of 
civilized  warfare  as  practised  by  the  most  polished  and  the 
most  hypocritical  nations  of  Europe.  For  such  acts  the 
records  of  the  doings  of  some  of  the  inhabitants  of  your 
city  towards  the  friends  of  the  Union,  before  my  coming, 
were  a  sufficient  provocative  and  justification."^  Thus  did 
the  general  in  his  farewell  words  attempt  to  soothe  the 
injured  feelings  of  the  disloyal  inhabitants  by  a  recital  of 
the  dread  punishments  the  infliction  of  which  the  arts  of  war 
justified,  but  which  his  clemency  had  spared  them.-  Butler's 
eulogist,  Parton,  was  so  carried  away  by  the  "  noble  "  senti- 
ments contained  in  this  address  that  he  determined  forthwith 
to  write  a  history  of  the  general's  sojourn  in  New  Orleans. 


*  Parton,  Butler  in  New  Orleans,  p.  602. 

*  Dr.    Samuel    Johnson    used    similar    language    in    regard    to    the 
American  rebels  of  1776. 


CHAPTER   III. 

Banks's  Administration — 1862 — Reconstruction  under 
THE  Presidential  Plan. 

It  was  but  natural  that  the  election  of  Hahn  and  Flanders 
as  representatives  to  Congress  from  that  part  of  Louisiana 
lying  within  the  Federal  lines  and  their  final  acceptance  at 
Washington^  should  encourage  the  Unionists  in  New 
Orleans  to  persevere  in  their  efforts  to  secure  still  further 
self-government.  In  this  laudable  desire  they  were  sup- 
ported both  by  the  military  governor,  Shepley,  and  by  the 
new  commanding  general  of  the  Department  of  the  Gulf. 
Banks  in  particular  was  a  born  politician,  and  delighted  in 
the  holding  of  elections  and  the  issuing  of  wordy  proclama- 
tions marked  by  a  certain  eloquence.  His  deficiencies  in  the 
field  found  complete  compensation  in  the  political  arena. 
But  General  Banks  was  not  the  only  politician  in  Louisiana. 
There  were  a  number  of  prominent  men  who  were  anxious, 
for  one  reason  or  another,  to  take  part  in  any  reorganization 
that  might  take  place.  Some  were  seekers  after  the  plums 
of  office ;  some  were  slaveholders  who  hoped  that  in  spite 
of  the  proclamation  of  emancipation  means  might  be  found 
to  protect  the  slaves  of  Unionists,  original,  or  lately  con- 
verted ;  some  were  in  both  the  above-mentioned  categories ; 
while  all  the  inhabitants  of  the  city  were  desirous  of  escap- 
ing from  the  incubus  of  martial  law. 

The  first  distinct  party  to  enter  the  field  was  the  so-called 
Free  State  party,  a  radical  association,  which  worked 
through  the  Union  clubs  which  had  been  formed  in  New 
Orleans  and  in  the  neighboring  parish  of  Jefferson.  This 
party,  which  began  an  active  campaign  in  1863,  adopted  as  a 
platform  the  general  proposition  that  the  state  constitution 

^Blaine  says  they  were  received  "not  without  contention  and 
misgivings."     Twenty  Years,  II,  36. 
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of  1852  had  been  superseded  by  the  secession  constitution 
of  1861,  and  that  the  latter  was  null  and  void  because  the 
convention  had  no  constitutional  right  to  frame  it.  As  the 
State  had  thus  committed  political  suicide,  this  party  held 
that  the  proper  method  of  procedure  was  for  loyal  citizens 
to  work  out  a  new  constitution  in  accordance  with  new  con- 
ditions, calling  on  the  Federal  military  government  only  for 
such  protection  as  might  be  necessary.  With  this  end  in 
view,  a  registration  was  to  be  made  by  a  civil  commissioner 
in  each  parish  then  under  control  of  Federal  arms,  wherein 
all  those  were  to  be  registered  who  swore  that  they  were 
citizens  of  the  United  States  and  had  resided  six  months  in 
the  State  and  one  month  in  the  parish.  After  a  "  sufficient " 
number  of  citizens  had  been  registered  and  a  "  sufficient " 
area  embraced,  the  military  governor  should  order  an  elec- 
tion for  members  of  a  convention  to  frame  the  new  constitu- 
tion. When  this  constitution  had  been  adopted  by  such  as 
were  made  voters,  under  its  provisions  an  election  of  state 
officers  was  to  be  ordered.^  While  this  party  was  in  favor 
of  abolishing  slavery,  it  declared  that  representation  in  the 
convention  should  be  based  on  a  ratio  of  one  delegate  to 
every  twenty-five  hundred  of  the  white  population.  Their 
objects  in  considering  only  the  whites,  they  said,  was  to  put 
themselves  on  an  equality  with  the  slaveholders ;  for  in  the 
first  and  second  districts,  where  alone  the  Federal  troops 
exercised  control,  the  slaves  had  not  been  emancipated  by 
Lincoln's  proclamation  of  January  i,  1863,  and  thus  slave- 
holders would  be  elected  in  disproportionate  numbers  unless 
a  white  basis  were  adopted.- 

Consequently,  a  Free  State  general  committee  was  finally 
appointed  in  the  first  half  of  1863,  its  members  consisting  of 
five  delegates  from  each  of  the  Union  clubs  of  Orleans  and 
Jeflferson.     The  Chairman  was  Thomas  J.  Durant  and  the 

'Annual  Cyclopaedia,  1863,  subject  "Louisiana,"  p.  589. 

'As  we  have  seen  above,  the  rule  for  representation  in  Federal 
affairs  was  that  three  fifths  of  the  slaves  should  be  counted.  In 
Louisiana,  for  state  offices,  representation  was  based  on  total  popu- 
lation, including  slaves. 
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secretary  was  James  Graham.  Diirant  was  also  appointed 
attorney-general  and  commissioner  of  registration  by  Gov- 
ernor Shepley,  with  power  to  appoint  registrars  in  the 
parishes  and  to  conduct  a  new  registration  of  loyal  citizens 
who  wished  to  organize  a  loyal  government  in  Louisiana.^ 
Two  things  only  seemed  to  militate  against  the  success  of 
this  party.  The  first  was  that  it  represented  too  small  a 
part  of  the  State,  a  part  which,  by  the  aggressive  action  of 
the  Confederates,  was  confined  at  the  close  of  1863  to  New 
Orleans  alone.  As  the  Confederates  controlled  so  large  an 
area  it  was  a  dangerous  undertaking  to  register  for  any  such 
purpose  in  one  of  the  country  parishes.  The  second  was 
that  there  soon  arose  another  party,  composed  chiefly  of 
planters,  who,  claiming  as  much  loyalty  to  the  Federal  gov- 
ernment as  did  the  Free  State  party,  were  yet  anxious  to 
reorganize  the  State  on  a  different  and  more  conservative 
basis. 

According  to  the  latter  party,  secession  was  to  be  repudi- 
ated, but  the  constitution  of  1852  was  to  be  revived  with  all 
its  slavery  features.  They  believed  that  Lincoln  had 
emancipated  the  slaves  in  the  rebellious  parts  of  the  country 
as  a  war  measure,  and  as  slavery  remained  intact  within  the 
Federal  lines  except  as  to  the  return  of  fugitives,-  it  might 
be  reinstated  everywhere  at  the  close  of  hostilities ;  or,  in 
any  case,  compensation  might  be  obtained  by  loyal  citizens 
through  a  decision  of  the  Supreme  Court.  The  plans  and 
views  of  this  party  may  be  found  explained  in  an  interesting 
speech  delivered  in  New  Orleans  on  October  13,  1864,  by 
J.  L.  Riddell.^  Riddell  was  a  Union  Democrat  and  a  con- 
servative, who,  with  Rozier,  Fellows,  Jerome,  and  others, 
favored  the  election  of  McClellan  to  the  presidency  in  the 
autumn  of  1864.  In  his  address  Riddell  explained  his 
position  in  1863.  He  had  cooperated  with  a  large  number 
of  conservative  Union  men  at  that  time  to  "  loyalize  "  the 

*  Annual  Cyclopaedia,  1863,  subject  "Louisiana,"  p.  589. 
'  An  article  of  war  forbade  the  return  of  fugitive  slaves. 
'  New   Orleans   Times,   October  21,   1864.     Riddell   was   formerly 
Confederate  postmaster.     Chase  Correspondence,  p.  309. 
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entire  States  of  Louisiana,  Texas,  Arkansas,  and  Mississippi, 
and  to  bring  them  squarely  into  their  old  places  in  the 
Union.  In  June,  1863,  they  asked  Lincoln,  through  a 
committee  composed  of  E.  C.  Mathiot,  Bradish  Johnston, 
and  Thomas  Cottman,  to  instruct  Governor  Shepley  to 
permit  the  recurring  biennial  election  to  be  held  on  Novem- 
ber 3,  1863,  under  state  laws  (i.  e.,  the  constitution  of  1852). 
Lincoln  replied  that  since  receiving  this  request,  he  had 
reliable  information  that  a  respectable  portion  of  the  people 
of  Louisiana  desired  to  amend  the  state  constitution  and 
contemplated  holding  a  convention  for  the  purpose.  This 
fact  was  sufficient  reason  why  the  general  government 
should  not  give  the  committee  permission  to  act  under  the 
existing  state  constitution.  "  I  may  add,"  he  continued, 
"  that  while  I  do  not  perceive  how  such  a  committee  could 
facilitate  our  military  operations  in  Louisiana,  I  really  ap- 
prehend it  might  be  so  used  as  to  embarrass  them.  As  to  an 
election  to  be  held  next  November,  there  is  abundant  time, 
without  any  order  or  proclamation  from  me  just  now.  The 
people  of  Louisiana  shall  not  lack  an  opportunity  for  a  fair 
election  for  both  Federal  and  State  officers  by  want  of  any- 
thing within  my  power  to  give  them."^ 

In  spite  of  this  letter,  which,  though  conciliatory,  showed 
the  president's  strong  leaning  toward  the  plans  of  the  more 
radical  party,  Riddell  seems  to  have  continued  his  efforts, 
for,  a  little  later,  consultations  were  held  with  Cottman  and 
other  leading  men  in  northwestern  and  northern  Louisiana, 
then  under  Confederate  control,  as  well  as  with  prominent 
men  in  Texas,  western  Mississippi,  and  Arkansas.  In  the 
month  of  July,  Vicksburg  and  Port  liudson  had  fallen,  and 
there  had  been  growing  a  feeling  of  general  distrust  as  to  the 
success  of  the  Confederate  cause.  The  gentlemen  consulted 
expressed  their  willingness  to  resume  their  place  in  the  Union, 
with  the  laws  and  constitution  as  before  secession,  except 
as  affected  by  Lincoln's  emancipation  proclamation,  the 
legality  of  which  they  were  willing  to  leave  to  the  decision  of 


'Annual  Cyclopaedia,  1863,  subject  "Louisiana,"  p.  590. 
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the  Supreme  Court.  As  the  time  for  the  election  came  first 
in  Louisiana,  it  was  agreed  that  Louisiana  should  lead  the 
way,  and  if  the  movement  should  be  favorably  received  by 
the  Federal  government,^  the  other  States  would  follow. 

Further  details  as  to  the  plan  to  restore  Louisiana  to  the 
Union  while  preserving  the  status  of  the  negro  as  far  as 
possible  are  to  be  found  in  the  newspapers  of  the  day.  In 
October,  1863,  the  Daily  Picayune  contained  an  address  to 
the  loyal  citizens  of  Louisiana  signed  by  W.  W.  Pugh,  presi- 
dent, E.  Ames,  vice-president,  and  J.  Q.  A.  Fellows,  secre- 
tary of  the  Executive  Committee  of  Louisiana.  This  ad- 
dress urged  the  people  on  November  2  to  vote  for  state  and 
parish  officers,  members  of  Congress,  and  state  legislature. 
"  We  think  we  can  assure  you,"  it  ran,  "  that  your  action  in 
this  respect  will  meet  with  the  approval  of  the  National 
Government.  The  military  will  not  interfere  with  you  in  the 
quiet  exercise  of  your  civil  rights  and  duties.  .  .  .  Loui- 
siana has  always  been  at  heart  loyal  to  the  United  States. 
She  never  seceded  by  a  majority  vote.  She  was  juggled  and 
forced  into  the  position  of  seeming  rebellion,  but  in  our 
opinion  she  was,  and  still  is,  one  of  the  United  States.  Now 
that  it  is  practicable,  thanks  to  the  gallant  army  and  navy  of 
the  United  States,  her  citizens  desire  to  assume  forthwith 
their  old  status  and  to  replace  the  star  of  their  State,  with 
lustre  bright  as  ever,  on  the  glorious  flag  of  our  common 
country." 

The  collapse  of  the  movement  might  have  been  predicted. 
The  Free  State  committee,  being  invited  to  cooperate,  re- 
fused on  the  ground  that  the  constitution  of  1852,  as 
amended  by  the  convention  of  1861,  was  destroyed  by  the 
rebellion  of  the  people  of  Louisiana,  and  that  the  present 
movement  was  consequently  illegal  and  unjust.  As  General 
Shepley  had  estopped  proceedings  in  the  city,  on  November  3 
elections  were  held  in  only  the  country  parishes.  On  the  7th  of 
November  the  Times  (now  radical)  makes  reference  to  this 

^  This  seems  to  have  been  an  appeal  to  Congress  against  the 
president. 
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election  in  a  sarcastic  article,  and  indicates  that  the  move- 
ment, having  but  a  small  following,  was  arrogating  too  great 
importance  to  itself.  A  certain  Colonel  A.  P.  Field,  who 
had  "  received  125  votes  in  one  of  the  parishes,  with  two 
districts  to  hear  from,"  and  Dr.  Cottman  (said  to  have  been 
a  personal  friend  of  Lincoln's)  were  elected  to  Congress. 
They  stayed  in  Washington  for  a  while,  and  even  voted  for 
the  election  of  clerk  of  the  House,  but  they  were  not 
recognized  after  the  organization  was  effected.^  Field,  how- 
ever, lingered  on  until  Congress  presented  him  with  fifteen 
hundred  dollars  for  his  expenses  and  sent  him  home.^  How 
the  movers  ever  hoped  to  succeed  in  the  face  of  the  opposi- 
tion of  the  president  and  the  military  governor,  or  to  win  the 
favor  of  Congress  while  they  were  unwilling  to  give  up 
slavery,  is  hard  to  understand.  The  negro  was  becoming 
every  day  a  more  prominent  feature  in  the  great  conflict. 
Even  now  he  could  not  be  ignored  as  a  political  factor, 
though  he  was  not  yet  of  decisive  importance  in  this  respect. 
When  opportunity  oflFered,  as  we  shall  see,  he  was  not  slow 
to  urge  his  claims  to  equal  rights. 

The  failure  of  the  conservatives  to  secure  recognition  in 
Congress  for  their  representatives  seemed  to  open  the  way 
for  the  success  of  the  Free  State  party.  The  party  was  all 
the  time  pushing  on  its  work  of  reorganizing  the  State  on 
what  was  termed  '*  the  fundamental  principle  of  our  govern- 
ment *  that  all  men  are  created  free  and  equal,'  "'  a  principle 
which  the  conservatives  evidently  did  not  accept.  That  the 
president  was  on  their  side  seemed  to  be  shown  not  only  by 
his  letter  to  the  conservatives  in  June,  1863,  but  also  by  a 
later  letter  to  Banks,  August  5,  1863,  in  which  lie  said : 
"  Governor  Shcpley  has  informed  me  that  Mr.  Durant  is 
now  taking  a  registry,  with  a  view  to  the  election  of  a  con- 
stitutional convention  in  Louisiana.     This,  to  me,  appears 


'Annual  Cyclopaedia.   1865,  subject  "Louisiana,"  p.  509. 

*Reed,  Life  of  Dostie,  p.  126. 

»  This  latter  phrase  is,  of  course,  a  misquotation  of  a  phrase  in 
the  Declaration  of  Independence,  which  declares  that  "  all  men  are 
created  equal"  (not  free).  It  was  borrowed  by  Jefferson  from 
Locke's  Essay  on  Government. 
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proper."^  It  is  true  that  in  October,  1863,  he  told  B.  F. 
Flanders,  then  in  Washington,  that  the  work  of  registration 
was  proceeding  too  slowly ;  and  when  Flanders  showed  how 
necessary  the  delay  was,  the  president  is  reported  to  have 
said  he  would  recognize  and  sustain  a  state  government 
organized  by  any  part  of  the  population  then  controlled  by 
the  Federal  power.-  Still,  the  Free  State  party  found  it  so 
difficult  to  win  over  adherents  to  its  radical  policy  that  regis- 
tration by  December,  1863,  had  not  advanced  far  enough  to 
justify  the  plans  of  that  party.  The  registration  was  pushed 
on,  however,  and  plans  were  made  to  obtain  permission  from 
Governor  Shepley  to  hold  an  election  on  January  25,  1864, 

1  New  Orleans  Times,  May  7,  1865.  Lincoln's  letter  of  this  date 
is  so  interesting  that  it  is  quoted  more  fully: — 

"  While  I  very  well  know  what  I  would  be  glad  for  Louisiana 
to  do,  it  is  quite  a  different  thing  for  me  to  assume  direction  in  the 
matter.  I  would  be  glad  for  her  to  make  a  new  constitution,  recog- 
nizing the  emancipation  proclamation,  and  adopting  emancipation 
in  those  parts  of  the  State  to  which  the  proclamation  does  not 
apply.  And  while  she  is  at  it,  I  think  it  would  not  be  objectionable 
for  her  to  adopt  some  practical  system  by  which  the  two  races 
could  gradually  live  themselves  out  of  their  old  relation  to  each 
other,  and  both  come  out  better  prepared  for  the  new.  Education 
for  young  blacks  should  be  included  in  the  plan.  After  all,  the 
power  or  element  of  '  contract '  may  be  sufficient  for  this  proba- 
tionary period,  and  by  its  simplicity  and  flexibility  may  be  the  better. 

"  As  an  antislavery  man,  I  have  a  motive  to  desire  emancipation 
which  proslavery  men  do  not  have;  but  even  they  have  strong 
enough  reason  to  thus  place  themselves  again  under  the  shield  of  the 
Union,  and  to  thus  perpetually  hedge  against  the  recurrence  of  the 
scenes  through  which  we  are  now  passing. 

"  Governor  Shepley  has  informed  me  that  Mr.  Durant  is  now  taking 
a  registry,  with  a  view  to  the  election  of  a  constitutional  convention 
in  Louisiana.  This,  to  me,  appears  proper.  If  such  convention 
were  to  ask  my  views,  I  could  present  little  else  than  what  I  now 
say  to  you.  I  think  the  thing  should  be  pushed  forward,  so  that, 
if  possible,  its  mature  work  may  reach  here  by  the  meeting  of 
Congress. 

"  For  my  own  part,  I  think  I  shall  not,  in  any  event,  retract  the 
emancipation  proclamation:  nor,  as  executive,  ever  return  to  slavery 
any  person  who  is  free  by  the  terms  of  that  proclamation,  or  by  any 
of  the  acts  of  Congress. 

"  If  Louisiana  shall  send  members  to  Congress,  their  admission  will 
depend,  as  you  know,  upon  the  respective  Houses,  and  not  upon  the 
President. 

Yours  very  truly, 
A.  Lincoln." 
— Writings  of  Lincoln   (Lapsley),  VI,  374. 

'  Annual  Cyclopaedia,  1863,  subject  "  Louisiana,"  p.  591. 
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at  which  delegates  should  be  chosen  to  a  convention  which 
should  form  a  new  constitution  for  the  State. 

In  the  meantime,  Lincoln  had  been  revolving  in  his  own 
mind  some  feasible  method  of  restoring  the  seceded  States  to 
their  normal  relations  with  the  Federal  government.  There 
were  two,  or  possibly  three,  theories  held  as  to  the  status  of 
seceded  States.  One  was  that  by  the  act  of  secession  a 
State  placed  itself  entirely  outside  the  pale  of  the  Union  and 
passed  under  the  power  of  Congress  as  if  it  were  a  territory. 
Another  theory  was  that  a  State  might  be  "  in  rebellion  "  but 
that  it  could  never,  by  its  own  act,  be  outside  of  the  Union. 
In  Congress,  at  a  somewhat  later  period,  there  was  a  pro- 
tracted discussion  between  the  adherents  of  these  two  views; 
but  Lincoln,  with  his  strong  leaning  toward  practical  results, 
never  formally  gave  his  support  to  either  of  them.  He 
regarded  the  discussion  as  metaphysical  and  impractical,  and 
he  used  to  say  that  at  any  rate  both  sides  would  agree — and 
this  may  be  regarded  as  the  third  theory — that  the  relation 
of  the  seceded  States  with  the  Union  had  been  so  far  dis- 
arranged that  a  readjustment  was  necessary  before  they 
could  be  recognized  as  in  good  standing.  This  view,  while 
seeming  to  take  a  middle  course,  inclined  strongly  to  the 
theory  that  the  seceded  States  were  still  in  the  Union. ^ 

As  a  cautious  approach  to  the  subject,  Lincoln  issued  a 
proclamation  on  December  8,  1863,  defining  in  a  not  very 
definite  way  what  has  been  termed  the  executive  mode  of 
reconstruction.  He  held  that,  by  a  combination  of  disloyal 
persons  in  certain  States — a  kind  of  conspiracy — a  rebellion 
had  been  undertaken,  and  now  the  time  had  come  in  some 
of  those  States  to  restore  the  govemm.ent  to  the  hands  of 
the  loyal  element,  which  should  be  encouraged  to  come  for- 


'  Cox  says  that  Thaddeus  Stevens  hated  "  bitterly,  some  of  his 
own  party  who  would  not  follow  his  doctrine,  and  obliterate  states 
in  order  to  territorialize  and  terrorize  them."  Three  Decades,  p. 
365.  The  Sonth,  following  the  States'  Rights  doctrine,  held  that  a 
seceded  State  was  out  of  the  Union,  but  when  it  returned  to  its 
allegiance,  it  came  not  as  a  territory  but  with  all  its  former  rights 
and  privileges. 
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ward  and  assume  the  responsibility  of  self-government.^ 
The  steps  in  this  restoration  were  to  be,  first,  the  taking  of 
an  oath  of  allegiance  to  the  United  States  government,  as 
follows :  "  I, ,  do  solemnly  swear,  in  the  pres- 
ence of  Almighty  God,  that  I  will  henceforth  faithfully 
support,  protect,  and  defend  the  Constitution  of  the  United 
States  and  the  Union  of  the  States  thereunder;  and  that  I 
will,  in  like  manner,  abide  by  and  faithfully  support  all  acts 
of  congress  passed  during  the  existing  rebellion  with  refer- 
ence to  slaves,  so  long  and  so  far  as  not  repealed,  modified, 
or  held  void  by  congress,  or  by  decision  of  the  supreme 
court ;  and  that  I  will,  in  like  manner,  abide  by  and  faith- 
fully support  all  proclamations  of  the  president  made  during 
the  existing  rebellion  having  reference  to  slaves,  so  long  and 
so  far  as  not  modified  or  declared  void  by  decision  of  the 
supreme  court.  So  help  me  God !  "  All  persons  taking  this 
oath  voluntarily,  except  those  having  been  civil  or  diplo- 
matic officers  of  the  so-called  Confederate  government,  or 
military  officers  thereof  above  the  rank  of  colonel,  or  those 
having  left  seats  in  the  United  States  Congress  or  judicial 
office  under  the  United  States,  or  having  resigned  commis- 
sions in  the  army  or  navy  of  the  United  States,  in  order  to 
aid  in  rebellion,  or  those  having  treated  colored  persons 
found  in  the  United  States  service  in  any  capacity,  or  white 
persons  in  charge  of  same,  in  any  other  manner  than  as 
prisoners  of  war, — all  persons,  with  these  exceptions,  should 
be  regarded  as  having  restored  themselves  to  loyal  citizen- 
ship. Second,  whenever,  in  any  of  the  States  of  Arkansas, 
Texas,  Louisiana,  Mississippi,  Tennessee,  Alabama,  Georgia, 
Florida,  South  Carolina,  and  North  Carolina,  a  number  of 
persons  not  less  than  one  tenth  in  number  of  the  votes  cast 
in  each  State  at  the  presidential  election  of  i860,  having 
taken  the  oath  and  being  qualified  voters  by  law  of  the  State 

*  As  we  shall  see,  the  government  based  upon  this  plan  pleased 

neither  the  "  rebels,"  who  were  designated  as  conspirators,  nor  the 
radical  Republicans,  who  thought  it  was  too  lenient.  It  was  based 
on  the  theory  that  secession  was  the  act  of  a  number  of  individual 
rebels  and  not  of  States. 
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previous  to  secession,  should  reestablish  a  state  government 
which  should  be  republican  and  in  no  wise  contravening 
said  oath,  such  should  be  recognized  as  the  true  government 
of  the  State,  and  the  United  States  should  guarantee  it  all 
constitutional  privileges.  The  president  cautiously  added 
that  whether  members  sent  to  Congress  from  any  State 
should  be  admitted  rested  exclusively,  by  the  Constitution, 
with  Congress  and  not  with  the  executive.  Third,  "  that,  in 
constructing  a  loyal  state  government  in  any  state,  the  name 
of  the  state,  the  boundary,  the  subdivisions,  the  constitution, 
and  the  general  code  of  laws,  as  before  the  rebellion,"  should 
be  maintained,  "  subject  only  to  the  modifications  made 
necessary  by  the  conditions  hereinbefore  stated,  and  such 
others,  if  any,  not  contravening  said  conditions,  and  which 
may  be  deemed  expedient  by  those  framing  the  new  state 
government."^ 

The  last  clause  allowed  considerable  latitude  to  an  impro- 
vised government  representing  only  one  tenth  of  the  voters, 
and  the  president  brought  upon  himself  much  adverse  criti- 
cism by  deciding  on  so  small  a  proportion  of  the  population 
as  a  representative  body.  According  to  Lincoln  himself,  he 
chose  one  tenth  because  the  "  guarantee  of  a  Republican 
form  of  government,  which  is  imposed  by  the  Federal  Con- 
stitution, implies  a  feeble  minority  struggling  against  a 
hostile  element."^  However  this  may  be,  it  should  be  said 
that  the  president's  oflfer  of  one  tenth  showed  far  more  con- 
sideration for  the  South  in  the  midst  of  the  war  than  did 
the  policy  substituted  by  Congress  after  the  close  of  the  war. 
It  did  not  exclude  the  great  mass  of  Confederate  soldiers 
who  owned  the  property  of  the  South  and  who  might  wish 
at  some  time  to  return  to  their  Federal  allegiance,  nor  did  it 
give  the  franchise  to  the  emancipated  slave. 


'  Proclamation  of  Amnesty,  Dec.  8,  1863,  Macdonald,  Select 
Statutes,  No.  35. 

*"The  delays  caused  by  the  inroads  of  the  Confederate  forces  in 
the  parishes  aroimd  the  city  induced  the  President  to  consent  to  a 
reorganization  of  tlic  state  on  a  basis  of  less  population  than  he  had 
prescribed  in  liis  amnesty  proclamation."  Cox,  Three  Decades,  p. 
426.  I  think  a  further  e.xplanation  is  that  Lincoln  could  not  hope 
to  obtain  more  than  one  tenth. 
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In  the  meantime,  the  Free  State  party  had  been  pushing 
its  registration,  and  was  planning  to  obtain  permission  of 
Governor  Shepley  to  hold  an  election  on  January  25,  1864, 
at  which  delegates  should  be  chosen  to  a  state  convention 
which  should  frame  an  absolutely  new  constitution  for  the 
State  of  Louisiana.  They  had  not,  however,  counted  upon 
the  strong  fondness  of  General  Banks  for  politics.  To  their 
astonishment,  by  his  proclamation  of  January  8,  Banks  took 
matters  into  his  own  hands,  and  leaving  both  the  existing 
parties  in  the  lurch,  announced  his  own  plan  for  reconstruct- 
ing Louisiana.  He  afterwards  justified  his  action  by  declar- 
ing that  in  December  the  president  had  written  to  him  of 
his  dissatisfaction  at  the  slow  development  of  loyal  senti- 
ment in  Louisiana,  only  two  thousand  having  registered  as 
voters.  "  I  replied  .  .  .  . "  said  Banks,  "  that  if  he  desired 
...  a  government  organized,  it  could  be  done,  and  if  he 
gave  me  directions  I  would  do  it  immediately.  I  received  a 
letter  from  him  authorizing  me  to  take  such  measures  as  I 
thought  necessary  to  organize  a  loyal  free  State  government 
by  the  people  of  the  State."^ 

Banks  now  adopted  from  the  president's  proclamation  the 
oath  of  allegiance  prescribed  as  a  qualification  of  voters,  and 
instead  of  upholding  the  contention  of  the  radicals  or  Free 
State  party  that  nothing  should  be  done  toward  establishing 
self-government  until  a  new  constitution  was  framed,  he 
declared  that  an  election  should  be  held  on  February  22, 
1864  (in  honor  of  Washington),  for  the  election  of  a  gov- 
ernor, lieutenant-governor,  secretary  of  state,  treasurer, 
attorney-general,  superintendent  of  education,  and  auditor. 
These  officers,  he  declared,  without  a  legislature  and  without 
a  judiciary,-  should  constitute  for  the  present  the  civil 
government  of  the  State,  and  should  be  installed  March  4. 
As  a  sop  to  the  radicals.  Banks  further  declared  that  an 
election   of   delegates   to   revise    the   constitution   of    1852 

^Louisiana  Election  Case,  38th  Cong.,  2d  sess.,  H.  Rept.  No.  13, 

'  As  we  shall  see,  Lincoln  had  established  a  provisional  court  with 
extraordinary  powers. 
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should  be  held  on  the  first  Monday  in  April.  In  accordance 
with  the  suggestion  of  the  president,  he  declared  that  the 
constitution  of  1852  and  the  laws  of  the  State  should  be 
revived  and  should  remain  in  force ;  but  he  went  further  on 
his  own  responsibility  in  declaring  that  all  laws  upholding 
slavery  even  within  the  Federal  lines  were  null  and  void. 
He  added,  however,  that  this  proceeding  was  not  intended 
to  ignore  the  rights  existing  prior  to  the  rebellion  or  to 
preclude  the  claim  for  compensation  of  loyal  citizens  for 
losses  sustained  by  enlistments  or  other  authorized  acts  of 
the  government.^  His  proclamation  concluded  with  the  fol- 
lowing burst  of  eloquence :  "  Louisiana,  in  the  opening  of 
her  history,  sealed  the  integrity  of  the  Union  by  conferring 
upon  its  Government  the  Valley  of  the  Mississippi.-  In  the 
war  for  independence  upon  the  sea,  she  crowned  a  glorious 
struggle  against  the  first  maritime  power  of  the  world,  by  a 
victory  unsurpassed  in  the  annals  of  war.  Let  her  ptople 
now  announce  to  the  world  the  coming  restoration  of  the 
Union,  in  which  the  ages  that  follow  us  have  a  deeper 
interest  than  our  own,  by  the  organization  of  a  free  Govern- 
ment, and  her  fame  will  be  immortal !  "^ 

The  conservatives  were  displeased  by  this  bold  step  in 
regard  to  slavery,  while  the  radicals,  who  had  been  expecting 
to  work  out  the  regeneration  of  Louisiana  and  choose  from 
their  number  such  officials  as  might  be  needed  in  the  civil 
government  of  the  State,  were  scandalized  by  the  action 
of  the  commanding  general.  When  they  recovered  from 
their  surprise,  they  laid  before  Banks  a  protest  in  which 
they  called  his  attention  to  the  fact  that  he  had  annulled 
slavery*  when  the  president's  policy  had  left  it  untouched 

*  Era,  January  31,  1864. 

^Tlic  historical  fact,  however,  is  that  the  annexation  of  Louisiana 
brought  forth  the  strongest  threats  of  secession  from  the  New 
England  States. 

'Annual  Cyclopaedia,  1863,  subject  "Louisiana,"  p.  593. 

*  The  St.  Louis  Democrat  was  quoted  at  the  time  as  saying: 
"  Banks  has  gone  further  than  Fremont  or  Hunter  in  making  war 
on  the  institution.  The  President  reversed  the  action  of  Fremont 
and  Hunter.  What  will  he  do  with  Banks?"  As  a  fact,  the  presi- 
dent did  nothing.  He  had  advanced  beyond  the  period  of  Fremont 
and  Hunter.     The  whirligig  of  time  was  bringing  in  rapid  changes. 
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within  the  Federal  Hnes;  that  he  had  proclaimed  to  be  in 
force  a  constitution  which  they  held  to  be  null  and  void ; 
and  that  all  this  was  an  assertion  of  martial  law  dangerous 
to  the  liberties  of  the  people,  and  was  contrary  to  the 
proclamation  of  the  president  declaring  that  the  state  gov- 
ernment must  be  established  by  one  tenth  of  the  voters  of 
1860.^  Notwithstanding  this  able  protest,  Banks,  strong 
with  the  authority  of  the  president,  proceeded  to  carry  out 
his  plans ;  and  the  two  political  factions  of  New  Orleans, 
recognizing  the  inevitable,  decided  to  take  part  in  the  elec- 
tion and  to  try  to  elect  their  respective  candidates. 

The  administration  candidate  for  governor,  Michael  Hahn, 
was  born  in  Bavaria,  but  had  lived  in  Louisiana  for  many 
years.  He  enjoyed  the  unbounded  confidence  of  Banks,  and 
received  from  him  constant  expressions  of  admiration.-  It 
was  believed  from  the  beginning  of  the  campaign  that  Hahn 
would  be  nominated  by  the  Free  State  party.  It  was  claimed 
for  him  that  his  qualifications  were  irresistible :  he  was  the 
candidate  of  General  Banks ;  he  was  going  to  run,  nomina- 
tion or  no  nomination ;  his  principles  were  not  fixed — he 
was  neither  slavery  nor  antislavery;  if  nominated  on  a  Free 
State  platform,  it  was  believed  that  he  would  be  true  to  it, 
but  if  not  he  would  run  on  a  "  copperhead  platform  "  and 
defeat  the  regular  nominee.^ 

On  February  i  the  nominating  convention  met  at  Lyceum 
Hall,  in  New  Orleans;  but  according  to  the  newspapers  of 
the  following  day  pandemonium  reigned  supreme,  and  the 
"convention"  adjourned  to  the  rooms  of  the  Free  State 
committee,  where  B.  F.  Flanders  and  J.  Madison  Wells* 
were  nominated  for  the  offices  of  governor  and  lieutenant- 

1  Annual  Cj'clopaedia,  1863,  subject  "  Louisiana,"  p.  593. 

''Hahn  (1830-1886)  was  graduated  from  the  law  department  of 
the  University  of  Louisiana  in  1854.  He  was  a  Douglas  man  in 
i860,  and  held  the  office  of  notary  under  the  Confederacy,  but 
omitted  to  take  the  oath  of  allegiance  to  that  government,  a  fact 
said  to  have  been  winked  at  by  the  judge,  T.  W.  CoUens.  In  1864 
he  edited  the  Delta,  which  supported  Banks. 

'  Times,  February  i,  1864. 

*  Wells  was  a  repentant  slaveholder  who  had  been  compelled  to 
leave  his  home  in  western  Louisiana  by  the  secessionists. 
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governor.  A  part  of  the  convention,  however,  called  the 
"  Rump  "  by  some,  continued  in  session  at  the  Lyceum,  and 
nominated  ]\Iichael  Hahn  for  governor  and  J.  Madison 
Wells  for  lieutenant-governor.  Thus  Wells  was  given 
second  place  on  both  tickets.  This  would  seem  to  indicate 
that  the  split  was  the  result  of  a  mere  factional  fight  for 
office  and  that  the  differences  were  a  matter  of  little  mo- 
ment.^ Hahn's  "  Rump  "  adopted  resolutions  condemning 
slavery;  and  Hahn  himself  declared  in  the  convention  that 
he  was  a  Union  man,  and  that,  if  he  could  help  it,  there 
would  be  no  slavery  in  Louisiana.  This  was  also  the  plat- 
form of  the  adjourned  convention;  but  if  one  reads  between 
the  lines,  the  real  issue  seems  to  have  been  what  should  be 
the  treatment  of  the  negro  after  he  was  emancipated.  The 
Union,  a  newspaper  said  to  be  the  organ  of  the  colored  popu- 
lation, supported  Flanders,  and  this  faction  was  openly 
accused  of  favoring  negro  equality.  IMoreover,  at  one  of 
the  Hahn  meetings,  Lombard  of  Plaquemines  declared  that 
he  had  been  a  friend  of  Flanders  until  a  colored  delegation 
was  admitted  to  seats  in  the  Lyceum  on  December  15,  1863, 
an  admission  for  which  Flanders  had  voted.  In  answer  to 
such  speeches  the  Flanders  faction  said  that  they  had  been 
opposed  on  the  alleged  ground  that  they  favored  "  negro 
equality  "  when,  in  fact,  they  had  never  said  anything  about 
"  negro  equality."  A  few  days  before  the  election  Flanders 
declared  in  a  public  speech  that  while  he  was  in  favor  of 
abolishing  slavery  at  once,  he  had  never  advocated  negro 
suffrage  and  did  not  deem  it  practicablc.- 

Unless  these  utterances  were  the  result  of  a  secret  under- 
standing with  the  colored  population,  they  must  have  borne 
dismay  to  their  hearts.  Already  in  the  preceding  November 
the  free  men  of  color  had  held  a  meeting  and  drawn  up  a 
strong  appeal  to  Governor  Shepley  asking  to  be  allowed  to 

>  Denison  says,  "  The  only  distinction  I  feel  able  to  make  is  that 
one  is  a  Banks  and  the  other  an  anti-Banks  party."  Chase  Corre- 
spondence, p.  430.  Judge  Seymour  said  that  the  Flanders  party  was 
in  the  majority,  and  so  bolted. 

*  Times,  February   14,  1864. 
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register  and  vote.  They  reviewed  their  services  under  Jack- 
son, who  called  them  "my  fellow-citizens"  just  after  the 
battle  of  New  Orleans,  and  they  declared  their  present 
loyalty  to  the  Union.  For  "  forty-nine  years,"  the  petition 
ran,  "  they  have  never  ceased  to  be  peaceable  citizens,  paying 
their  taxes  on  assessments  of  more  than  nine  millions  of 
dollars."^  But  however  strongly  this  petition  appealed  to 
Shepley,  it  was  manifestly  impossible  to  grant  it  at  this  time. 
The  interests  of  the  several  parties  were  sufficiently  conflict- 
ing without  introducing  the  disturbing  element  of  negro 
suffrage.  Moreover,  if  the  free  men  of  color  were  to  vote, 
could  the  suffrage  be  refused  to  the  slaves  who  had  been 
practically  emancipated  by  the  advance  of  the  Federal  army? 
As  far  as  is  known,  Shepley  returned  no  answer  to  the  ap- 
peal ;  for  in  the  following  January  the  so-called  Union 
Radical  Association  (colored)  sent  a  committee  to  call  on 
Shepley  requesting  him  to  recognize  the  "  rights  "  of  the  free 
colored  population  to  the  franchise.  Shepley,  unwilling  and 
unable  to  assume  such  responsibility,  referred  the  committee 
to  General  Banks,  but  the  latter  gave  them  no  definite  reply. 
Accordingly,  the  committee  sent  P.  M.  Tourne  to  Wash- 
ington to  advocate  their  claims  before  the  president  and  his 
cabinet.^  What  the  result  was  is  not  known,  though  this 
appeal  may  have  influenced  Lincoln  in  a  letter  he  wrote  to 
Governor  Hahn  suggesting  the  extension  of  the  suffrage  to 
the  more  intelligent  of  the  negroes.  At  this  time  he  seems 
to  have  contented  himself  with  sending  to  New  Orleans  a 
certain  ]\IcKay,  who  was  instructed  to  inquire  into  the  condi- 
tion of  the  colored  people.^ 

As  the  election  of  February  22  drew  near,  the  success  of 
the  administration  candidate  seemed  assured.  The  Flanders 
faction,  becoming  frightened,  made  an  appeal  to  the  Hahn 
faction  to  unite;  but  the  latter  now  felt  themselves  strong 

>  Annual  Cyclopaedia,  1863,  subject  "  Louisiana,"  p.  591.  The  free 
men  of  color  had  either  never  been  slaves  or  had  been  free  for 
several  generations. 

2  Times,  January  20,  1864. 
Times,  February  9,  1864. 
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enough  not  to  recognize  their  opponents,  and  they  tartly 
answered  that  Hahn  would  not  retire  in  favor  of  harmony 
(for  thus  they  pretended  to  understand  the  advances  of  their 
opponents).  They  must  have  been  provoked,  moreover,  by 
a  communication  entitled  "  Exceptions  from  Amnesty,"  ap- 
pearing in  the  Times  of  January  7  and  evidently  inspired  by 
the  Flanders  faction.  It  criticised  Lincoln's  policy  ad- 
versely, declaring  that  the  exceptions  to  general  amnesty 
would  not  cover  over  twelve  hundred,  that  is,  not  more  than 
a  thousandth  part  of  those  participating  in  the  great  "  crime." 
"  A  large  guilty  class  is  omitted.  What  say  you,  faithful 
and  suffering  loyalist  of  Louisiana,  of  seeing  Thos.  O.  Moore 
put  upon  the  same  footing  with  the  unwilling  conscript 
whom  his  tyranny  has  forced  to  fight  against  the  Union? 
And  so  of  IMoise,  Manning  &  Co.,  the  regency  who  really 
engineered  the  treason  and  ruin  of  Louisiana."  Because  of 
this  opposition  to  the  president  and  for  other  reasons  the 
Flanders  faction  lost  popularity,  and  did  not  even  poll  so 
large  a  vote  as  did  J.  Q.  A.  Fellows,  nominated  by  the  Con- 
servative Union  party  to  take  the  place  of  the  distinguished 
lawyer,  Christian  Roselius,  who  had  refused  the  position. 
The  platform  of  this  faction  was  "  compensation  to  loyal 
men  for  slave  property  lost  by  war."  As  such  compensa- 
tion was  included  in  Banks's  proclamation,  this  faction 
superficially  did  not  diflfer  from  the  Hahn  faction,  though 
popularly  believed  to  be  wedded  to  the  old  order  of  things 
in  the  matter  of  slavery.  The  Times  represented  them  as 
"  bewailing  "  that  institution,  and  Roselius,  in  a  speech  of 
February  4,  advocated  leaving  "  the  slavery  question  to  be 
decided  by  each  State,"  They  spoke  of  themselves  as  "  in- 
habiting the  temperate  zone  of  politics."  Some  of  them  had 
even  balked  at  Lincoln's  oath  of  allegiance.  Roselius  asked 
to  be  relieved  from  taking  an  oath  "  to  support  all  acts 
passed  by  Congress,"  and  declared  that  the  necessity  of 
taking  such  an  oath  would  cut  down  the  vote  in  Louisiana.^ 


*  Denison  thought  that  Fellows  would  probably  have  been  elected 
if  Banks  had  not  demanded  the  proclamation  oath.  Chase  Corre- 
spondence, p.  431. 
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But  Banks  was  unrelenting  on  this  point.  He  even  de- 
clared that  there  should  be  no  stay-at-home-vote,  speaking  in 
no  uncertain  terms  on  this  subject  in  his  proclamation  of 
February  3,  1864.  "  Men,"  he  said,  "  who  refuse  to  defend 
their  country  with  the  ballot  box  or  cartridge  box  have  no 
just  claim  to  the  benefits  of  liberty  regulated  by  law.  All 
people  not  exempt  by  the  law  of  nations  ....  are  called 
upon  to  take  the  oath  of  allegiance."  "  Indifference  will  be 
treated  as  a  crime,  and  faction  as  treason."  Briefly  speak- 
ing, his  order  was  "  Vote,  fight  or  leave !  "^  This  raised  the 
indignation  of  many  who  proposed  to  remain  neutral  in  the 
controversy,  and  who  now  loudly  proclaimed  that  "  to  say 
when  men  shall  vote  is  as  much  tyranny  as  to  say  how  they 
shall  vote."  But  Banks  had  unwittingly  adopted  the  pro- 
visions of  Solon's  famous  sedition  law  which  declared  that 
he  who  refused  to  take  sides  in  the  political  controversies  of 
the  state  should  be  deprived  of  his  citizenship,  that  is,  the 
protection  of  the  government  and  participation  in  its  offices. 
In  this  course,  Banks  was  warmly  supported  by  the  New 
York  Tribune,-  but  he  found  it  necessary  later  to  defend  his 
action  against  the  majority  in  Congress  by  denying  that  he 
had  enforced  his  own  regulations  or  had  said,  "  You  must 
vote  or  leave."  Probably  the  principal  reason  for  his  insis- 
tence was  that  it  was  necessary  for  at  least  one  tenth  of  the 
number  of  voters  of  i860  to  participate  in  order  to  make 
the  election  valid  in  the  eyes  of  Lincoln,  but  whether  that 
be  true  or  not  it  is  difficult  to  see  why  Banks  should  be 
blamed  for  his  procedure.  He  certainly  did  not  compel  any 
one  to  vote  for  any  special  candidate." 

1  Times,  February  5,  1864. 

*  Times,  March  3,  1864. 

'  The  three  tickets  were  : — 

Ticket :  Administration :      Flanders  :  Conservatives  : 

Governor  Michael  Hahn     B.  F.  Flanders        J.  Q.  A.  Fellows 

Lieut.  Gov.         J.  M.  Wells         J.  M.  Wells  J.  M.  Pelton 

Sec.  of  State     A.  Wrotnowski  Jona  C.  White       George  S.  Lacey 
Treasurer  J.  G.  Belden        Dr.   A.    Shelly        John  Gauche 

Atty.  Gen'l.        B.  F.  Lynch         Chas.  W.  Homor  J.  Ad.  Rozier 
Auditor  A.  P.  Dostie        Wm.  M.  Abbott    Julian  Neville 

Supt.  of  Ed'cn.  Jno.   McNair       B.  L.  Brown  Denis  Cronan,  Jr. 

The  members  of  the  first  ticket,  with  the  exception  of  Wells,  were 
natives  either  of  foreign  countries  or  of  the  Northern  States. 
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Nor  did  Banks  attempt  to  include  colored  voters.  He 
had  abolished  slavery  within  the  Federal  lines  as  far  as  lay 
within  his  power,  but  the  constitution  of  1852,  the  validity 
of  which  in  other  respects  he  claimed  to  acknowledge,  did 
not  authorize  negro  suffrage,  and  he  did  not  think  it  ex- 
pedient to  ignore  that  constitution  on  this  point.  Accord- 
ingly, he  declared  the  electors  to  be  "  every  free  white  male, 
twenty-one  years  of  age,  who  has  been  resident  in  the  State 
twelve  months,  and  in  the  parish  six  months,  who  shall  be 
a  citizen  of  the  United  States,  and  shall  have  taken  the  oath 
prescribed  by  the  President  in  December,  1863."  It  is  said 
that  10,000  citizens  took  the  oath  and  registered  previous  to 
the  election.  The  total  vote  on  February  22  was  11,355,  of 
which  Hahn  received  6171,  Fellows,  2959,  and  Flanders, 
2225,  giving  a  majority  to  Hahn.  Election  returns  came  in 
from  Orleans,  Baton  Rouge,  Algiers,  Lockport,  Port  Hud- 
son, Carrollton,  Donaldsonville,  Franklin,  Fort  McComb, 
Fort  Jackson,  Buras,  and  even  Barancas,  Florida.  Wher- 
ever it  was  possible  Louisiana  soldiers  in  the  Federal  army 
voted,  but  only  to  the  number  of  808  in  all.^  The  conserva- 
tives declared  that  the  existing  suffrage  laws  had  been 
violated  and  that  consequently  the  election  of  Hahn  was 
no  election  at  all,  while  "  A  Free  State  Man  "  published  in 
the  Times  a  letter  asserting  that  if  the  officers  elected  pre- 
sumed to  exercise  the  functions  of  their  offices,  they  would 
be  deemed  by  the  mass  of  people  in  Louisiana  to  be  usurpers 
and  intruders.  Little  attention,  however,  was  paid  to  these 
disgruntled  losers.  More  than  one  tentli  of  the  voting  popu- 
lation of  i860-  had  voted,  and  this  was  all  that  Banks 
wished.  His  enemies  kept  asking  where  was  his  legislature, 
and  whether  the  few  officers  he  had  elected  constituted  a 
state  government.  But  the  commanding  general  believed 
that  he  had  made  a  good  beginning,  and  that  as  yet  it  was 

*  Banks's  letter  to  Senator  Lane.  Published  as  a  pamphlet  entitled 
"The  Reconstruction  of  States."  New  York,  1865.  There  is  a  copy 
in  the  Howard  Library,  New  Orleans. 

*The  vote  of  Louisiana  in  the  presidential  election  of  i860  was 
49,510.     Blaine  says  it  was  50,510.     Twenty  Years,  II,  40. 
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premature  to  elect  a  legislature  which  could  represent  only  a 
small  portion  of  the  State.  Was  he  not  already  anticipating 
the  conquest  of  the  whole  State  in  his  campaign  of  March 
and  April,  1864,^  and  the  full  restoration  of  Louisiana  to 
the  Union?  And  if  his  military  talents  had  equalled  his 
political  talents,  he  might  well  have  succeeded  in  his  plans. 

On  the  4th  of  March  Governor  Hahn  was  inaugurated 
with  imposing  ceremonies.  There  were  addresses  by  the 
new  governor  and  by  General  Banks.  "  Thirty  thousand 
voices  (  !)  joined  in  singing  America."^  Around  the  walls 
of  the  hall,  which  were  draped  with  flags,  were  such  in- 
scriptions as  "  Farragut,  the  bravest  of  the  brave,"  "Major- 
General  N.  P.  Banks,  the  hero  of  Port  Gibson  and  of 
Freedom  in  Louisiana."  At  a  great  ball  which  followed  at 
the  Opera  House  a  shield  was  placed  between  the  pros- 
cenium boxes  bearing  the  inscription, ''  Louisiana,  first  of  the 
erring  sisters,  keeps  step  to  the  music  of  the  Union."  About 
ten  days  later  President  Lincoln  invested  Hahn  with  the 
powers  hitherto  exercised  by  General  Shepley,  the  military 
governor  of  Louisiana,  thus  adding  to  his  authority  as  civil 
governor  while  indicating  his  subordination  to  the  Federal 
government. 

In  a  personal  note  to  the  new  governor  the  president  said : 
"  I  congratulate  you  on  having  fixed  your  name  in  history  as 
the  first  Free-State  Governor  of  Louisiana.  .  .  .  Now  you 
are  about  to  have  a  convention  which  among  other  things 
will  probably  define  the  elective  franchise.  I  barely  suggest 
for  your  private  consideration  whether  some  of  the  colored 
people  may  not  be  let  in,  as  for  instance  the  very  intelHgent 
and  especially  those  who  have  fought  gallantly  in  our  ranks. 
They  would  probably  help  in  some  trying  time  in  the  future 
to  keep  the  jewel  of  Liberty  in  the  family  of  Freedom."^ 
Two  years  later  Hahn  was  prepared  to  advocate  the  same 
policy;  but  at  this  time  he  seems  to  have  regarded  it  as 
unwise,  for  the  Era  of  February  15  had  contained  an  "  Ap- 

^  See  page  32. 

*  Times,  March  5,  1864. 

'  Blaine,  Twenty  Years,  II,  39. 
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peal  to  Conservatives  "  in  which  it  was  stated  that  Hahn  was 
opposed  to  negro  suffrage  while  Flanders  was  in  favor  of  it. 
This  letter  of  Lincoln,  says  Blaine,  was  "  of  deep  and  almost 
prophetic  significance.  It  was  probably  the  earliest  proposi- 
tion from  any  authentic  source  to  endow  the  negro  with  the 
right  of  suffrage."^  We  may  recognize  now  that  had 
Lincoln's  advice  been  followed  the  South  would  doubtless 
have  been  spared  the  horrors  of  congressional  reconstruc- 
tion; but  it  was  asking  too  much  of  Louisiana,  or  of  any 
other  Southern  State  at  this  time,  to  expect  her  to  open  the 
door  to  negro  suffrage  when  that  door  was  firmly  closed  in 
many  of  the  Northern  States.-  We  shall  see  that  the  new 
constitution  shortly  to  be  framed  in  Louisiana  did  not 
confer  the  ballot  on  the  negroes,  but  did  go  so  far  as  to 
authorize  the  new  legislature  to  extend  the  right  of  suffrage 
to  citizens  of  the  United  States  (without  distinction  of 
color)  in  consideration  of  military  service,  payment  of  taxes, 
and  intellectual  fitness.  But  this  shifting  of  the  responsi- 
bility was  not  a  success.  The  gracious  permission  was 
ignored  by  the  legislature,  and  only  after  a  period  of  bitter 
dissension  and  even  bloodshed  was  the  suffrage  extended  to 
the  negro. 

It  may  be  added  that  General  Banks  would  have  been 
glad  to  leave  the  door  ajar  for  negro  suffrage  but  he  believed 
the  difficulties  too  great  at  that  time  to  be  overcome.  "  As 
the  negroes  were  in  the  majority"    (within  the  Federal 


1  Twenty  Years,  II,  40. 

*  Lincoln  himself  had  held  a  different  view  in  1858,  for  in  Sep- 
tember of  that  year  he  spoke  as  follows  at  Charleston,  Illinois : — 

"  I  will  say,  then,  that  I  am  not,  nor  ever  have  been,  in  favor  of 
bringinp  about  in  any  way  the  social  and  political  equality  of  the 
white  and  black  races;  that  I  am  not,  nor  ever  have  been,  in  favor 
of  making  voters  or  jurors  of  negroes,  nor  of  qualifying  them  to 
hold  office,  nor  to  intermarry  with  white  people;  and  I  will  say,  in 
addition  to  this,  that  there  is  a  physical  difference  between  the 
white  and  black  races  which  I  believe  will  forever  forbid  the  two 
races  living  together  on  terms  of  social  and  political  equality.  And 
inasmuch  as  they  cannot  so  live,  while  they  do  remain  together 
there  must  be  the  position  of  superior  and  inferior,  and  I  as  much 
as  any  other  man  am  in  favor  of  having  the  superior  position 
assigned  to  the  white  man."    Writings  of  Lincoln  (Lapsley),  IV,  2. 
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lines^),  he  afterwards  explained,  "I  thought  it  unwise  to 
give  them  the  suffrage,  as  it  would  have  created  a  negro 
constituency.  The  whites  might  give  suffrage  to  the 
negroes,  but  if  the  negroes  gave  suffrage  to  the  whites,  it 
would  result  in  the  negroes  losing  it."  "  My  idea  was  to  get 
a  decision  from  Judge  Durell  declaring  a  man  with  a  major 
part  of  white  blood  should  possess  all  the  rights  of  a  white 
man;-  but  I  had  a  great  deal  to  do,  and  a  few  men  who 
wanted  to  break  the  bundle  of  sticks  without  loosening  the 
band  defeated  it." 

While  these  political  matters  were  agitating  that  portion 
of  Louisiana  which  was  within  the  Federal  lines,  the  Con- 
federates kept  up  more  than  a  semblance  of  government  at 
Shreveport.  Here  the  legislature  met,  and  here  the  Con- 
federate governor  issued  his  proclamations  to  all  who  were 
loyal  to  the  cause  of  secession.  On  November  21,  1863,  an 
election  was  held,  and  without  opposition  Brigadier-General 
Henry  W.  Allen^  was  elected  governor,  with  B.  W.  Pearce 
as  lieutenant-governor,  P.  D.  Hardy,  secretary  of  state,  F. 
S.  Goode,  attorney-general,  H.  Peralta,  auditor,  and  B.  L. 
Defreese,  treasurer.  The  vote  for  members  of  the  Con- 
federate Congress  was  taken  by  general  ticket,  and  seems  to 
have  resulted  in  the  reelection  of  the  former  representatives, 
C.  J.  Villere,  C.  M.  Conrad,  D.  F.  Kenner,  L.  J.  Dufour, 
Henry  Marshall,  and  John  Perkins,  Jr.*  The  legislature, 
which  also  met  at  Shreveport,  passed  a  number  of  acts, 
among  the  most  important  of  which  w^ere  these :  ( i )  Every 
citizen  (negroes  were  not  citizens)  should  vote  who  had  not 
forfeited  his  citizenship  by  electing  to  adhere  to  the  govern- 

^  While  the  white  population  of  i860  was  more  numerous  by  7256 
than  the  black,  the  number  of  adult  negroes  was  greater  than  the 
number  of  adult  whites.  The  whites  over  twenty  were  101,499,  and 
the  colored  were  101,814.  McPherson,  Political  Manual,  1866, 
p.  125.  Senator  Jonas  says  this  was  due  to  the  fact  that  the  Louisi- 
ana planters  bought  slaves  from  Virginia,  and  naturally  preferred 
to  buy  adults  rather  than  children. 

^  It  was  claimed  that  such  a  decision  would  have  given  the  suf- 
frage to  30,000  colored  persons. 

» Allen  was  a  much  beloved  and  gallant  Confederate  soldier. 

*  Times,  Januarj-  7,  1864. 
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ment  of  the  United  States.  (2)  Five  hundred  thousand 
dollars  were  voted  to  pay  for  slaves  lost  by  death  or  other- 
wise, while  impressed  on  the  public  works  of  the  State. 
(3)  xA.ny  slave  bearing  arms  against  the  inhabitants  of  the 
State  or  the  Confederate  States,  or  who  should  be  engaged 
in  any  revolt  or  rebellion  or  insurrection,  should  suffer 
death.^  Hence,  in  1864,  there  were  two  capitals  in  Loui- 
siana, and  two  governors,  each  claiming  legitimacy.  If  a 
majority  can  determine  such  a  question,  the  government  at 
Shreveport  could  claim  to  be  not  only  de  facto  but  de  jure. 

^  In  this  connection  it  may  be  added  that  in  the  latter  part  of 
1864  Governor  Allen  favored  the  arming  of  the  negroes  in  behalf 
of  the  Confederacy.  In  September  he  wrote  to  J.  A.  Seddon,  sec- 
retary of  war  in  the  Confederate  government:  "The  time  has  come 
to  put  into  the  Army  every  able-bodied  negro  as  a  soldier.  The 
negro  knows  he  cannot  escape  conscription  if  he  goes  to  the  enemy. 
He  must  play  an  important  part  in  the  war.  He  caused  the  fight, 
and  he  will  have  his  portion  of  the  burden  to  bear.  ...  I  would 
free  all  able  to  bear  arms,  and  put  them  in  the  field  at  once."  To 
offset  this  threat  and  free  the  slaves  from  any  fear  of  conscription 
in  case  they  chose  to  run  away  from  their  masters,  Major-General 
E.  R.  S.  Canby,  then  in  command  of  the  Department  of  the  Gulf, 
issued  a  proclamation  in  October,  saying:  "The  class  of  persons 
referred  to  fin  Allen's  letter]  will  not  be  conscripted  into  the  armies 
of  the  United  States.  If  they  come  within  our  lines,  they  will  be 
freed  and  treated  as  refugees.  They  will  be  accepted  as  volunteers 
or  will  be  employed  in  the  public  service  and  their  families  will  be 
cared  for  until  they  are  in  a  condition  to  care  for  them.  If  a  draft 
should  become  necessary,  no  discrimination  will  be  made  against 
them."  Times,  October  13,  1864.  Fortunately,  the  authorities  of 
the  Confederacy  concluded  not  to  support  its  waning  fortunes  by 
the  emancipation  and  arming  of  the  slaves.  The  ultimate  result 
of  the  conflict  would  have  been  the  same,  and  such  a  measure 
would  only  have  embittered  the  war  and  prolonged  it  for  a  very 
brief  period,  if  at  all. 


CHAPTER   IV. 

The  Convention  of  1864. 

In  the  meantime,  on  March  11,  1864,  General  Banks  had 
issued  a  proclamation  fixing  an  election  to  be  held  on  March 
28  for  the  choice  of  delegates  to  a  convention  which  should 
revise  and  amend  the  constitution  of  1852.  It  was  con- 
firmed a  few  days  later  by  Governor  Hahn,  probably  with 
the  intention  of  softening  its  military  character  by  bringing 
it  under  the  authority  of  the  state  executive.  The  proclama- 
tion named  the  forty-eight  parishes  of  the  State,  gave  the 
white  population  of  each  in  i860  (aggregating  357,629), 
and  assigned  to  each  parish  one  delegate  apparently  for  each 
2000  of  the  white  inhabitants.  The  colored  population, 
which  Banks  at  this  time  believed  to  be  in  the  majority,  was 
neither  to  vote  nor  to  be  represented.  Banks  afterwards 
explained^  that  while  this  white  basis  was  a  departure  from 
the  constitution  of  1852,  it  was  adopted  to  prevent  the  slave- 
holding  planters  from  keeping  the  control  they  had  exer- 
cised in  the  past  and  to  give  New  Orleans  the  power  she 
really  possessed.-  If  the  freedmen  were  not  to  vote,  they 
should  not  be  permitted  to  influence  representation.  As 
many  of  the  parishes  named  were  not  within  the  Federal 
lines,  it  was  provided  that  such  parishes  should  be  entitled 
to  elect  delegates  at  any  time  before  the  dissolution  of  the 
convention.  The  qualifications  of  electors  were  the  same 
as  in  the  February  election.  The  vote  must  have  been  a 
great  disappointment  to  General  Banks.  By  strenuous  ex- 
ertions in  the  February  election  he  had  succeeded  in  polling 
a  vote  of  more  than  10,000,  which  was  twice  the  required 
tenth  of  Lincoln's  proclamation;  but  in  the  last  election  he 

^  Louisiana   Election   Case,   38th   Cong.,   2d   sess.,    H.   Rept.    No. 

13.  P-  19- 
^The  constitution  of  1852  based  representation  on  total  population. 
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was  absent  from  the  city,  and  his  opponents  (conservatives 
and  radicals)  seem  to  have  decided  that  the  best  way  to 
hamper  his  poHcy  was  to  stay  away  from  the  polls.  In  any 
case  the  result  was  that  the  total  vote  amounted  to  only 
about  6400.^ 

In  Liberty  Hall,^  which  had  been  dedicated  with  solemn 
ceremony  to  "  religion  and  liberty,"  the  delegates  met  on 
April  6,  1864,  and  sat  for  seventy-eight  days.  On  April  8, 
as  we  have  seen,  Banks's  army  was  defeated  at  Mansfield 
in  western  Louisiana ;  and  though  the  battle  at  Pleasant 
Hill  on  the  following  day  was  drawn,  the  general  thought  it 
wise  to  retire  from  the  "  Trans-Mississippi  Department." 
As  western  Louisiana  was  thus  left  in  the  hands  of  the 
Confederates,  the  convention,  in  order  to  insure  as  far  as 
possible  the  validity  of  its  actions,  adopted  seventy-six  as  its 
quorum,  which  number,  it  was  held,  would  have  been  a 
quorum  had  every  parish  been  represented  (seventy-six  out 
of  a  possible  one  hundred  and  fifty).  The  total  number  of 
parishes  represented  was  only  nineteen,  leaving  the  residue 
of  the  State,  or  twenty-nine  parishes,  unrepresented.  The 
parishes  represented  were  Orleans,  Assumption,  Avoyelles, 
East  Baton  Rouge,  West  Baton  Rouge,  Concordia,  East 
Feliciana,  Jefferson,  Lafourche,  Madison,  Rapides,  St. 
Bernard,  St.  James,  St.  John  the  Baptist,  St.  Mary,  Terre- 
bonne, Ascension,  and,  later,  Plaquemines  and  Iberville. 
From  these  parishes  the  largest  number  of  delegates  ever 
on  the  roll  of  the  convention  was  ninety-eight.^  Of  course 
all  the  delegates  were  antisecessionists,  but  there  was  a 
scattering  of  conservatives  in  the  assembly  who  hoped  to 
secure  compensation  for  the  emancipated  slaves.  J.  A. 
Rozier  (conservative),  who  "inhabited  the  temperate  zone 


'A  member  of  the  convention  gives  the  total  vote  as  6355,  of 
which  3832  were  in  New  Orleans.  Debates  in  Convention,  1864,  p. 
408.  Banks  afterwards  claimed  that  New  Orleans  was  really  the 
State  of  Louisiana,  but  the  minority  report  of  the  congressional 
committee  showed  that  the  city  in  i860  did  not  have  one  half  the 
population  of  the  State. 

'This  was  the  top  story  of  the  present  City  Hall. 

•  Of  these,  New  Orleans  had  63,  leaving  the  country  parishes  only 
35.     Debates  in  Convention,  1864,  pp.  4,  370. 
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of  politics,"  had  refused  to  be  a  candidate  on  the  ground 
that  Banks  had  committed  too  many  irregularities  at  the  last 
election.  The  most  prominent  members  were  not  natives  of 
Louisiana,  but  many  of  them  had  long  lived  in  the  State. 
They  were  said  to  be  Banks's  party.^  It  was  in  no  sense  a 
representative  body.  In  fact,  one  of  the  members  declared 
that  many  of  the  delegates  were  not  able  to  return  to  their 
respective  homes  on  account  of  the  extension  of  Confederate 
jurisdiction  in  the  State. 

Hardly  had  the  convention  assembled  and  elected  Judge 
Durell  as  its  presiding  officer  before  the  question  was  raised 
as  to  the  political  complexion  of  the  members  present.  One 
of  the  members  alleged  that  he  had  heard  it  stated  that  one 
half  of  the  members  were  "  copperheads,"^  and  he  moved 
that  all  members  be  required  to  produce  evidence  that  they 
had  taken  the  iron-clad  oath  prescribed  by  Lincoln  in  De- 
cember, 1863,  or  that  they  now  take  the  oath  before  the 
president  of  the  convention.  This  motion,  though  finally 
carried,  met  with  some  opposition  for  various  reasons:  it 
was  alleged  that  it  reflected  on  the  convention  and  was 
unnecessary,  and  eleven  members  out  of  seventy-seven 
voted  against  it.  It  was  especially  opposed  by  the  most 
distinguished  member.  Christian  Roselius,  the  Nestor  of  the 
Louisiana  bar.  He  declared  that  he  had  been  a  member  of 
three  previous  conventions  in  Louisiana,  and  that  no  such 
oath  had  been  required  of  him.^  The  majority,  however, 
being  now  against  him,  he  withdrew. 

^  Denison,  who  was  connected  with  the  custom  house,  and  sup- 
ported Chase  for  president,  wrote  on  April  i,  1864,  that  "  the  char- 
acter, abiUty  and  standing  of  the  Delegates,  is  not  such  as  could  be 
wished.  There  are  a  few  excellent  men  elected,  like  Judge  Durell, 
Judge  Howell,  Dr.  Bonzano  and  ^Iv.  Brott.  .  .  .  This  time  I  worked 
to  the  best  of  my  ability  with  Mr.  Flanders  and  his  friends."  Chase 
Correspondence,  p.  435.  He  later  writes,  "  What  fools  they  [the 
members  of  the  convention]  are  making  of  themselves — is  a  very 
common  remark  even  among  those  who  helped  to  elect  them." 
Ibid.,  p.  439- 

' "  Copperheads  "  were  southern  sympathizers  living  in  the  North. 

^Roselius  had  voted  against  secession  in  the  convention  of  1861, 
but  he  signed  the  constitution  of  1861.  Originally  a  redemptioner 
from  Germany,  he  had  risen  to  great  prominence  in  Louisiana. 
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That  the  convention  was  not  wholly  in  sympathy  with  the 
president  is  shown  by  the  fact  that  when  a  motion  to  endorse 
his  nomination  for  a  second  term  was  made,  it  was  carried 
by  a  vote  of  60  to  20,  the  minority  doubtless  representing 
those  who  inclined  to  the  choice  of  General  McClellan,  the 
Democratic  candidate.  Still,  all  the  members  were  bitterly 
opposed  to  secession,  and  sincerely  believed  they  would  be 
hanged  with  great  promptness  if  the  "  Rebels "  regained 
possession  of  New  Orleans.  The  only  points  on  which  the 
members  did  not  show  harmony  and  homogeneity  were 
three:  (i)  compensation  of  loyal  slaveholders;  (2)  the 
education  of  freedmen  at  the  expense  of  the  whites  and 
blacks  together;  (3)  the  granting  of  the  suffrage  to  certain 
classes  of  negroes. 

As  we  have  seen.  Banks  had  suspended  all  laws  concern- 
ing slavery.  A  large  majority  of  the  convention  were  in 
favor  of  immediate  emancipation  by  constitutional  enact- 
ment. When  the  provision  came  up  on  its  third  reading, 
that  "  slavery  and  involuntary  servitude,  except  as  a  punish- 
ment for  crime,  whereof  the  party  shall  have  been  duly  con- 
victed," should  be  forever  abolished  and  prohibited  through- 
out the  State,  and  the  legislature  should  make  no  law  recog- 
nizing the  right  of  property  in  man,  it  was  adopted  by  a 
vote  of  72  to  13.  Of  those  voting  against  emancipation 
one  member  moved  as  a  substitute  that  all  legislation  here- 
after to  be  had  on  the  subject  of  slavery  should  look  to  the 
amelioration  of  the  condition  of  the  slaves  with  a  view  to 
their  final  emancipation  on  the  first  of  January,  1900,  as 
offered  by  the  government  of  the  United  States  through  the 
president.  The  rest  of  the  minority,  however,  seem  to  have 
voted  "  nay  "  on  the  ground  that  the  convention  should  pass 
some  provisos  touching  the  questions  of  compensation  and 
the  suffrage,  and  they  wished  to  hold  up  the  question  of 
emancipation  until  these  important  matters  were  settled. 

As  to  compensation,  the  great  majority  of  the  members 
were  in  favor  of  first  emancipating  and  then  seeking  com- 
pensation for  loyal  owners,  which  last,  some  one  suggested. 


The  Convention  of  1864.  71 

might  best  be  accomplished  by  taxing  the  property  of  rebels. 
For,  argued  one  member,  the  slaveholders  outside  the 
Federal  lines,  in  spite  of  the  president's  proclamation,  still 
owned  their  slaves  and  were  getting  rich  from  them,  while 
slaves  within  the  lines  had  been  set  free.  Hence,  if  the 
loyal  owners  were  not  compensated,  they  would  suffer  in- 
justice. Wishing  to  pacify  as  far  as  possible  the  members 
demanding  compensation,  the  convention  finally  adopted  a 
report  recommending  an  appeal  to  Congress  on  the  following 
grounds:  (i)  that  the  loyalists  would  be  impoverished  by 
emancipation;  (2)  that  Great  Britain,  in  1832,  in  abolishing 
slavery,  gave  ^20,000,000  for  the  compensation  of  slave- 
holders,^ and  that  the  United  States  government  had  like- 
wise given  compensation  in  the  District  of  Columbia. 
Moreover,  Louisiana  was  still  more  deserving  because  she 
had  abolished  slavery  voluntarily.  To  carry  out  this  resolu- 
tion, a  committee  was  appointed  to  correspond  with  mem- 
bers of  Congress,  but  though  the  appeal,  to  the  unprejudiced 
mind,  seems  to  have  been  a  just  one,  no  favorable  answer 
was  ever  received  from  the  Federal  government.  Loyal  and 
disloyal  slaveholders  were  to  be  treated  alike  in  the  matter  of 
compensation. 

As  to  the  suffrage,  there  seems  to  have  been,  in  the  early 
stage  of  the  work  of  the  convention,  a  strong  sentiment 
against  granting  it  to  the  negro.  In  fact,  on  May  10  that 
body  adopted  a  resolution  declaring  that  the  legislature 
should  never  pass  any  act  authorizing  free  negroes  to  vote. 
But  as  time  passed  pressure  from  without-  and  a  consequent 
change  of  policy  within  induced  the  convention  to  throw  the 
burden  of  responsibility  on  the  legislature  that  was  to  meet 
in  the  autumn.  Accordingly,  on  June  23  a  member  named 
Gorlinski  moved  that  "  the  Legislature  shall  have  power  to 
pass  laws  extending  the  right  of  suffrage  to  such  persons, 

^  It  was  also  urged  that  Great  Britain  in  her  colonies  had  estab- 
lished an  apprenticeship  of  four  years  before  emancipation ;  and 
this  compensated  the  owners  for  the  care  of  the  aged  and  infirm, 
who,  in  Louisiana,  must  be  supported  at  public  expense. 

2  Denison  says  that  nearly  forty  votes  were  changed  by  the  influ- 
ence of  Banks  and  Hahn.     Chase  Correspondence,  p.  452. 
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citizens  of  the  United  States,  as  by  military  service,  by  taxa- 
tion to  support  the  government,  or  by  intellectual  fitness, 
may  be  deemed  entitled  thereto."  When  this  seemingly  in- 
nocent resolution^  was  first  offered,  it  was  doubtless  not 
clear  to  many  of  the  members  what  was  its  true  intention. 
The  word  "negro"  was  not  in  it,  but  Sullivan,  of  Orleans, 
jumped  to  his  feet  to  denounce  it  as  a  "nigger  resolution," 
and  moved  to  lay  it  on  the  table.^  In  spite  of  this  protest 
it  passed  the  convention  without  further  discussion  by  a  vote 
of  48  to  32.  Subsequently  one  of  the  delegates  (Bailey) 
resigned,  giving  as  his  reason  the  passage  of  Gorlinski's 
resolution. 

As  to  the  status  of  the  slaves,  Banks's  proclamation,  as  we 
have  seen,  had  declared  that  all  laws  upholding  slavery  were 
null  and  void  within  Federal  lines,  though  the  claim  for 
compensation  on  the  part  of  loyal  owners  was  not  ignored. 
In  the  convention  this  act  of  Banks  was  regarded  by  some 
as  abolishing  slavery  de  jure  and  de  facto  wherever  it  was 
left  untouched  by  Lincoln's  proclamation  but  by  others  as 
merely  suspending  the  laws  on  this  subject.^  But  even  after 
the  convention  had  passed  the  ordinance  of  emancipation 
that  body  was  astonished  one  morning  by  the  news  that 
W.  W.  Handlin,  a  judge  of  the  third  district  court  and  a 
bitter  opponent  of  slavery  and  secession,  had  virtually 
decided,  by  dismissing  the  suit  of  a  negro  woman  brought 
against  her  master,  that  slavery  still  existed  in  New  Orleans. 
In  a  lower  court,  judgment  had  been  given  in  favor  of  the 
woman,  and  an  appeal  had  been  taken  to  Handlin's  court. 
The  defence  was  that  the  plaintiff,  being  a  slave,  had  no 
rights  in  the  court,  that  she  could  neither  sue  nor  be  sued. 
Handlin,  sustaining  the  objection,  dismissed  the  case  and 
overruled  the  motion  for  a  new  trial.  This  news  created 
great  excitement  in  the  convention,  and  the  following  resolu- 

'  It  was  not  generally  admitted  that  the  negro  was  a  "  citizen  of 
the  United  States." 

*  Debates  in  Convention,  1864,  p.  450. 

»  Banks  later  said  his  action  left  slavery  existing  de  jure  but  not 
de  facto. 
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tion  was  offered :  "  That  all  decisions  of  the  courts  of  the 
State  that  declare  slavery  exists  in  the  State,  are  contrary 
to  the  fundamental  laws  of  the  State,  and  are  contempts  of 
the  emancipation  ordinance  passed  by  this  Convention."^ 
In  the  discussion  of  this  resolution  the  president,  Durell, 
gave  it  as  his  opinion  that  all  blacks  in  New  Orleans  were 
free.  "  Go  out  into  the  street,"  said  he,  "  and  order  your 
slave  to  perform  your  work:  will  he  obey?  Is  there  any 
means  by  which  you  can  make  him  obey  ?  The  military  has 
declared  slavery  no  longer  existent  in  Louisiana,  and  as  all 
the  Courts  have  been  organized  by  military  order,  they  must 
obey.  There  is  not  a  District  Judge  in  the  City  that  doesn't 
sit  as  a  military  Judge."  One  of  the  delegates,  Mr.  Abell, 
in  answer  declared  that  Banks  had  no  power  to  abolish 
slavery  and  the  present  constitution  had  not  yet  been  ratified 
by  the  people.  Finally,  however,  it  was  agreed  by  a  vote  of 
58  to  21  to  drop  that  part  of  the  resolution  declaring  such 
decisions  of  the  courts  to  be  ''  contempts  "  and  to  pass  the 
rest. 

In  the  meantime.  Governor  Hahn  had  revoked  the  com- 
mission of  Judge  Handlin,-  which  caused  the  resignation  of 
Howell,  another  judge  of  the  civil  courts.  It  would  seem, 
therefore,  that  the  courts  held  that  slavery  still  existed  in 
New  Orleans,  the  decision  of  the  commanding  general  to 
the  contrary  notwithstanding;  but  we  hear  of  no  more  rul- 
ings to  that  effect.  The  function  of  the  convention  was 
simply   to   make   permanent    what    was    temporary    under 

*  Debates  in  Convention,  1864,  p.  540.  The  attorney-general  of 
the  State,  B.  F.  Lynch,  had  previously  given  his  opinion  that  all 
slaves  in  Louisiana  were  free,  de  facto  and  de  jure,  and  hence  could 
testify  in  court. 

'  Roselius  sarcastically  remarked  that  Handlin  had  been  removed 
on  account  of  the  only  correct  decision  he  had  ever  rendered.  Hand- 
lin, some  years  later,  brought  suit  against  the  State  for  salary  on 
account  of  illegal  removal.  The  case  reached  the  United  States 
Supreme  Court  on  appeal.  The  opinion  of  the  court,  given  by 
Justice  Chase,  was  that  Hahn  had  the  right  as  military  governor  to 
remove  Handlin,  a  military  appointee,  "  though  the  reasons  assigned 
for  the  removal  are  not  approved  by  the  Court."  It  is  not  recorded 
that  Handlin  derived  much  satisfaction  from  the  sop  thrown  to  him 
at  the  end  of  the  decision.     Cf.  12  Wallace,  p.  175. 
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Banks's  proclamation.  The  action  of  Hahn  showed  that  he 
regarded  the  State  within  Federal  lines  as  strictly  under 
martial  law,  for  no  sensible  person  could  maintain  that  the 
provision  for  the  emancipation  of  slaves  incorporated  in  the 
pending  constitution  was  binding  on  the  courts  before  that 
constitution  had  been  ratified  by  the  people;  the  convention 
itself  had  decided  that  such  ratification  was  necessary. 

That  the  government  of  Louisiana  was  military  was  still 
further  shown  by  a  general  order  issued  on  March  22,  1864, 
before  the  assembling  of  the  convention.  General  Banks,  on 
his  own  responsibility,  had  made  provision  for  the  establish- 
ment of  schools  for  freedmen.  He  appointed  a  board  of 
education  of  three  persons,  and  granted  it  large  powers.  It 
was  to  establish  one  or  more  common  schools  in  every 
school  district  defined  by  the  provost-marshal ;  to  acquire  by 
purchase  or  otherwise  lands  for  school  sites ;  to  erect  school- 
houses  and  employ  teachers  (as  far  as  practicable  among  the 
loyal  citizens  of  Louisiana);  to  furnish  books;  to  provide 
each  adult  freedman  with  a  library  costing  two  dollars  and 
fifty  cents,  this  amount  to  be  deducted  from  the  wages  of 
said  freedman ;  and,  finally,  to  levy  for  these  purposes  a 
school  tax  on  real  and  personal  property  in  every  school 
district. 

In  the  convention  this  order  of  Banks  was  discussed. 
Mr.  Abell  moved  to  declare  it  unconstitutional  on  the 
ground  that  it  had  been  imposed  without  the  consent  of 
the  people,  but  the  convention  approved  it  by  a  vote  of  72 
to  9.  When,  however,  the  question  of  providing  for  the 
education  of  the  negro  came  before  the  convention,  that 
body  showed  much  diversity  of  opinion  as  to  ways  and 
means,  and  its  final  action  on  the  subject  was  much  more 
liberal  toward  the  negro  than  the  position  at  first  taken,  for 
at  an  early  stage  of  the  proceedings  it  was  decided  to  estab- 
lish schools  for  the  whites  to  be  supported  by  taxation  of 
whites,  and  for  the  colored  to  be  supported,  in  like  manner, 
by  taxation  of  colored  persons.  If  this  measure  were  not 
adopted,  argued  Abell,  "  whites  and  blacks  might  be  com- 


The  Convention  of  1864.  75 

pelled  to  attend  the  same  schools."  This  was  not  a  neces- 
sary corollary,  but,  as  we  shall  see,  it  was  what  naturally 
resulted  under  radical  rule.  In  any  case  the  friends  of  the 
freedman  feared  that  he  would  suffer  by  separate  taxation, 
and  Dr.  Dostie  wrote  a  letter  to  Abell  urging  that  the  word 
"  colored  "  be  dropped  from  the  educational  and  the  militia 
bills.  For  this  or  some  other  reason  the  mover  of  the  previ- 
ous resolution,  Terry,  moved  some  three  weeks  later  that 
there  should  be  no  separate  taxation  of  the  races,  and  that 
the  legislature  should  provide  for  the  education  of  all  chil- 
dren between  the  ages  of  six  and  eighteen  by  the  mainte- 
nance, by  taxation  or  otherwise,  of  free  public  schools.  This 
provision,  being  adopted  by  a  vote  of  53  to  27,  was  incor- 
porated in  the  constitution.  It  was  the  first  constitutional 
provision  for  the  education  of  the  negro  in  Louisiana.^ 

Some  members  were  bitterly  opposed  to  the  very  presence 
of  the  negro  in  Louisiana.  One  speaker  urged  that  all 
negroes  should  be  "pushed  off  the  soil  of  America;" 
another,  that  they  should  all  be  sent  to  Massachusetts, 
"  where  the  philanthropists  come  from."  It  was  answered, 
however,  with  some  force,  that  the  negroes  in  the  Federal 
army  were  at  that  very  moment  defending  the  convention. 
Negrophilists  and  negrophobists  were  both  applauded. - 

There  was,  however,  much  discussion  in  the  convention  as 
to  the  proper  status  of  persons  in  whose  veins  there  was 
only  a  small  admixture  of  negro  blood.  It  was  stated  that 
there  were  rich  planters  living  on  the  Mississippi  who,  in 
spite  of  the  known  fact  that  they  were  not  entirely  white, 
had  yet  been  recognized  as  citizens  of  Louisiana  and  had 
always  enjoyed  full  rights  as  such.  An  effort  was  now 
made  to  have  the  convention  declare  what  degree  of  negro 
blood  should  constitute  a  colored  person.     Henderson  quoted 

^  Previous  to  the  Civil  War,  when  abolition  sentiments  were  active 
in  the  North,  there  was  a  law  in  Louisiana  forbidding  any  one  to 
teach  a  slave  to  read  and  write.  It  is  certain,  however,  that  many 
slaves  could  read. 

'  If  there  were  any  members  in  favor  of  negro  equality  in  any 
form  except  by  granting  the  suffrage  to  certain  classes,  through 
legislative  enactment,  they  did  not  venture  to  express  their  views, 
though  the  contrary  opinion  did  find  voice. 
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a  passage  from  Edwards's  West  Indies  declaring  that  in  the 
Spanish  and  French  West  Indies  there  was  no  degradation 
of  color  beyond  the  quadroons,  for  beyond  these  the  colored 
could  not  be  distinguished  from  the  white  either  by  color  or 
feature.  It  was  further  stated  that,  according  to  the  laws 
of  all  the  slave  States  except  South  Carolina  and  Louisiana, 
a  person  was  held  to  be  w'hite  after  the  fourth  degree.^  But 
the  convention,  not  wishing  to  involve  itself  in  the  intricacies 
of  a  question  which  sometimes  produced  duels  and  street 
fights,  voted  down  the  resolution  by  a  vote  of  47  to  23.^ 
General  Banks,  as  we  have  seen,  was  worrying  over  the  same 
problem,  and  found  the  solution  equally  difficult. 

The  expenses  of  the  convention  proved  to  be  no  small 
item.  The  first  appropriation  made  by  the  convention  for 
the  per  diem  of  members,  for  mileage,  and  for  salaries  of 
officers  was  $100,000,  but  as  these  items  amounted  to  more 
than  $1000  a  day,  and  there  was  also  a  heavy  outlay  for 
"  contingents,"  it  was  found  necessary  to  appropriate  $25,- 
000  additional.  The  New  Orleans  Times,  which  was  an- 
tagonistic to  the  work  of  the  convention,  though  it  was  at 
the  same  time  strongly  antirebel,  published  on  November  4, 
1864,  with  sarcastic  comments,  the  auditor's  account  of  the 
contingent  expenses  of  the  convention.     They  included : — 

Ice    $  414-50 

Liquors   and  cigars    9421.55 

Dinner  at  Galpin's   65.00 

Fitting  up  of  Liberty  Hall  9150.25 

Goblets,  wine  glasses    791.60 

One  pen  case  presented  to  General  Banks 150.00 

Daily   papers    4237.50 

Police  duty  1904.00 

Stationery    81 1 1.55 

Carriage  hire,  etc 4304.25 

Sundry  items    236.35 

Bill    for  printing    7000.00 

Amounts  for  which  no  vouchers  obtainable 608.70 

*  As  a  fact,  however,  in  Virginia  a  colored  person  was  one  who 
had  one  fourth  or  more  of  African  blood,  and  in  South  Carolina 
the  line  was  drawn  at  octoroons.  Stephenson,  "Race  Distinctions  in 
American  Law,"  Amer.  Law  Rev.,  Jan.,  1909,  p.  39.  In  Louisiana  it 
was  held  that  "  the  law  does  not  contemplate  that  any  number  of 
crosses  between  the  negro  and  the  white  shall  emancipate  the  off- 
spring of  the  slave."     Morrison  vs.  White,  16  La.  Annual,  100. 

*  Debates  in  Convention,  1864,  pp.  547,  548. 
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It  will  be  seen  that  the  convention  paid  without  ques- 
tion for  liquors  and  cigars  consumed  at  a  free  bar  the  sum 
of  $9421.55  in  seventy-eight  days,  or  $120  a  day — all  at  the 
expense  of  the  taxpayers,  who  were  spoken  of  in  the  con- 
vention as  groaning  under  the  burdens  of  taxation.  A 
thousand  dollars  was  also  distributed  among  the  chaplains 
who  had  officiated  in  the  convention.  The  Times  headed  its 
account  of  these  heavy  expenses  for  contingents  with  the 
appropriate  words  of  Falstaff :  "  Rob  me  the  exchequer,  the 
first  thing  thou  doest."  And  it  is  certain  that  the  free  bar 
established  by  this  convention  set  an  example  of  extrav- 
agance (to  use  no  stronger  term)  which  the  later  recon- 
struction legislative  assemblies  were  not  slow  to  follow. 
The  legislature  that  met  in  the  autumn  investigated  the  dis- 
bursements of  the  convention,  and  discovered  that  the  ser- 
geant-at-arms  had  vouched  for  brandy  as  costing  $23  per 
gallon  which  really  cost  only  $8.  A  similar  fraud  was 
discovered  as  to  the  stationery.  The  sergeant-at-arms  was 
arrested  and  presumably  punished.  As  we  sum  up  the 
expenses  of  this  body  it  seems  a  pity  that  its  work,  which 
cost  the  State  so  dear,  should  have  found  no  favor  in  the 
eyes  of  Congress  and  should  finally  have  been  ruthlessly 
rejected. 

On  one  occasion  a  strange  scene  had  been  witnessed  in 
the  convention.  On  the  22d  of  July  the  New  Orleans 
Times,  whose  editor  was  Thomas  P.  May,  described  the 
proceedings  in  the  convention  of  the  preceding  day  as 
"  sickening  and  disgusting."    Members,  it  said,  had  declared 

the  president  drunk  and  a  d fool,  and  pandemonium 

had  reigned.  The  debates  show  that  on  the  day  in  ques- 
tion there  was  a  great  deal  of  confusion  in  the  conven- 
tion. Durell,  the  president,  ordered  one  member  under 
arrest,  and  amid  loud  cries  of  "No  adjournment"  declared 
the  house  adjourned  and  left  the  chair.  When,  however, 
the  article  from  the  Times  was  brought  before  the  con- 
vention, it  was  denounced  by  Durell  himself  as  a  most 
infamous  libel  upon  himself  and  the  convention.     A  resolu- 
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tion  was  offered  that  the  sergeant-at-arms  should  be  ordered 
to  take  possession  of  the  paper,  and  that  its  pubhcation 
should  be  suspended  until  its  responsible  editor  (Thomas  P. 
May)  should  appear  before  the  convention  and  purge  him- 
self of  the  libel.  When  the  motion  was  under  discussion, 
one  of  the  members  declared  it  to  be  his  private  opinion  that 
one  of  the  editors  of  the  paper  was  an  adherent  of  S.  P. 
Chase,  ex-secretary  of  the  treasury  and  a  rival  of  Lincoln  in 
i860  for  the  presidency,^  hence  its  opposition  to  the  work 
of  the  convention.  Abell  came  forward  nobly  to  the 
defence  of  Durell  by  declaring  that  he  knew  the  statement  of 
the  paper  as  to  intoxication  to  be  false.  "  I  walked  to  an 
art  gallery,"  he  said,  "  with  the  president  yesterday  after 
adjournment,  and  if  there  had  been  anything  unusual  in  his 
condition,  I  should  have  noticed  it."  However,  Abell  was 
not  in  favor  of  prosecuting  the  paper,  as  such  a  course  would 
give  it  too  much  distinction.  Another  speaker  said  that 
such  articles  in  the  papers  arose  from  the  advance  of  the 
rebels.  "  The  nearer  the  rebels  come  to  this  city,"  he  said, 
"  the  prouder  the  copperheads  become." 

On  the  23d  of  July  Editor  May  appeared  before  the  con- 
vention under  orders  of  General  Banks,  and  was  asked  what 
he  had  to  say.  He  defied  the  convention,  saying  that  he 
appeared  in  obedience  to  the  orders  of  General  Banks  and 
not  in  obedience  to  the  resolution  of  the  convention.  At 
the  proper  time  and  place,  and  in  pursuance  of  the  forms  of 
law,  he  would  answer  any  charges  against  him  or  his  paper. 
This  defiant  answer  coming  instead  of  an  expected  apology 
was  regarded  as  an  additional  contempt,  and  a  member 
(Cutler)  declared  that  there  was  only  one  thing  to  do — 
"  Send  Thomas  P.  May  to  jail!  Let  him  know  that  he  lives 
in  a  land  of  liberty !  "^      This  extraordinary  utterance  was 

*  This  was  true  of  Denison,  who  owned  the  largest  interest  in  the 
paper  and  controlled  its  policy.     Chase  Correspondence,  p.  413. 

*  In  the  debates  are  found  the  words,  "  but  must  not  abuse  that 
liberty."  The  writer,  however,  is  assured  that  Cutler  added  these 
words  to  the  report  of  the  proceedings  to  avoid  the  conspicuous 
"  bull."  One  is  reminded  of  the  stocks  in  the  old  Englisli  monas- 
tery, which  were  kept  up  "pro  servanda  libertate,"  libcrlas  being 
used  with  the  peculiar  sense  of  privilege. 
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received  with  shouts  of  applause,  and  no  one  of  the  members 
seems  to  have  commented  on  the  absurdity.  iVIay  was  con- 
demned to  the  parish  prison  for  ten  days,  unless  the  con- 
vention should  sooner  adjourn.  At  the  same  time  the  mili- 
tary authorities  were  requested  to  suppress  the  newspaper, 
and  the  president  of  the  United  States  was  to  be  requested 
to  remove  the  offender  from  the  office  which  he  held  of 
assistant  treasurer  of  the  United  States.  General  Banks, 
not  seeming  clearly  to  understand  why  a  man  should  be 
put  in  jail  to  enable  him  to  appreciate  the  fact  that  he 
lived  in  a  land  of  liberty,  or  for  some  other  reason,  set 
May  free,  and  the  latter  boasted  in  his  newspaper  of  his 
immunity.  , 

A  few  days  later  the  convention  adopted  the  constitution 
by  a  vote  of  67  to  16.  This  constitution,  signed  by  seventy- 
nine  members,  is  a  brief  document,  occupying  only  ten  pages 
of  the  printed  proceedings,  and  really  amounts  to  nothing 
more  than  a  revised  and  amended  copy  of  the  constitution 
of  1852.  Its  chief  features  may  be  summed  up  as  follows : 
(i)  It  abolished  slavery  in  Louisiana.  (2)  It  gave  suffrage 
only  to  male  whites  of  twenty-one  years,  but  it  granted  the 
legislature  the  power  to  extend  the  suffrage  to  such  other 
persons  (negroes)  as  by  military  service,  by  taxation  to 
support  the  government,  or  by  intellectual  fitness,  should  be 
deemed  entitled  to  it.  (3)  State  senators  should  be  elected 
for  four  years  and  members  of  the  lower  house  for  two. 
(4)  The  legislature  was  authorized  to  license  lotteries  and 
gambling  saloons.  (5)  The  capital  of  the  State  was  located 
at  New  Orleans.  (6)  Education  was  given  to  all,  white 
and  black,  between  six  and  eighteen,  with  no  discrimination 
in  the  matter  of  taxation.  (7)  The  governor  should  issue  a 
proclamation  for  the  election  of  a  general  assembly  to  meet 
October  i,  1864.  (8)  The  constitution  was  to  be  submitted 
to  popular  vote  on  the  first  Monday  in  September.  This 
constitution  is  of  special  interest  as  showing  the  sentiments 
of  Union  men  in  the  South  at  this  early  period,^  and  it  will 

*  It  was  afterwards   shown  by  Durant  that  the  constitution  was 
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be  noticed  that  their  attitude,  particularly  with  reference  to 
negro  suffrage,  was  marked  by  great  caution. 

Just  before  adjournment  it  was  resolved  "  That  when  this 
Convention  adjourns,  it  shall  be  at  the  call  of  the  president, 
whose  duty  it  shall  be  to  reconvoke  the  Convention  for  any 
cause,  or  in  case  the  constitution  should  not  be  ratified,  for 
the  purpose  of  taking  such  measures  as  may  be  necessary 
for  the  formation  of  a  civil  government  for  the  State  of 
Louisiana.  ...  In  case  of  the  ratification  of  the  constitu- 
tion, it  shall  be  in  the  power  of  the  Legislature  of  the  State, 
at  its  first  session,  to  reconvoke  the  Convention,  in  like 
manner,  in  case  it  should  be  deemed  expedient  or  necessary, 
for  the  purpose  of  making  amendments  or  additions  to  the 
Constitution  that  may,  in  the  opinion  of  the  Legislature, 
require  a  reassembling  of  the  Convention."^  A  careful 
perusal  of  this  resolution  will  discover  the  fact  that  it  left 
indefinite,  and  hence  large,  powers  in  the  hands  of  the  presi- 
dent in  regard  to  reconvoking.  The  whole  provision  was 
opposed  by  Abell,  who  argued  that  the  convention  had  done 
its  duty  and  should  adjourn  sine  die;  if  the  constitution  was 
rejected,  he  said,  the  present  convention  would  only  mis- 
represent the  people.  His  view,  however,  was  voted  down ; 
and  no  one  was  prophet  enough  to  see  that  the  power  of 
reconvoking  was  fraught  with  disaster  for  Louisiana  and 
the  whole  South — nay,  that  it  was  to  be  the  main  occasion 
for  the  drastic  reconstruction  legislation  which  harassed  the 
South  for  ten  years. 

The  convention  adjourned  in  August,  1864,  and  at  the 
appointed  time  the  constitution  was  submitted  to  the  popular 
vote  within  the  Federal  lines,  and  was  adopted  by  a  vote 

adopted  by  the  votes  of  parishes  that  were  not  represented  in  the 
convention.  Denison  gives  the  following  letter  from  Lincoln  to 
Banks:  "  I  have  just  seen  the  new  Constitution  adopted  by  the  Con- 
vention of  Louisiana  and  I  am  anxious  that  it  shall  be  ratified  by 
the  people.  I  will  thank  you  to  let  the  civil  officers  in  Louisiana, 
holding  under  me,  know  that  this  is  my  wish,  and  to  let  me  know 
at  once  who  of  them  openly  declares  for  the  Constitution,  and  who 
of  them,  if  any,  decline  to  so  declare."  Chase  Correspondence, 
P-  447- 
'  Debates  in  Convention,  1864,  P-  623. 
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of  6836  to  1566/  which  was  a  larger  vote  than  had  been 
polled  for  the  delegates  to  the  convention,  and  was  well 
within  the  limits  of  the  one  tenth  prescribed  by  Lincoln. 
Before  the  constitution  was  submitted  to  the  people,  how- 
ever, it  had  become  apparent  that  Lincoln's  plan  of  recon- 
struction was  to  meet  with  much  opposition  among  the 
radical  adherents  of  the  Republican  party,  both  in  Congress 
and  in  Louisiana  itself.  Strong  as  was  Lincoln's  place  in 
the  affections  of  his  party  and  of  the  northern  people  in 
general,  Congress  in  1864  was  coming  to  take  a  more  radical 
view  of  the  situation,  and  soon  showed  itself  dissatisfied  with 
the  idea  of  admitting  to  its  floors  senators  or  representatives 
from  what  were  called  satirically  the  president's  "  ten  per 
cent.  States  "  and  later  "  the  spawn  of  presidential  usurpa- 
tion." A  good  occasion  for  the  assumption  of  this  position 
was  offered  when  two  senators  from  the  "  reconstructed 
State  of  Arkansas,"  who  had  been  elected  in  April,  1864, 
arrived  in  Washington,  and  knocked  at  the  doors  of  the 
Senate,  presenting,  so  to  speak,  Lincoln's  card  as  a  note  of 
introduction.  Congress,  led  by  Charles  Sumner,  promptly 
decided  that  a  vote  of  both  houses  was  necessary  to  admit 
representatives  from  "  rebel  States." 

A  bill  of  July  4,  1864,  while  the  Louisiana  convention  was 
still  in  session,  announced  the  congressional  plan  of  recon- 
struction. This  required  ( i )  that,  instead  of  one  tenth,  the 
majority  of  citizens  of  the  United  States  in  each  rebellious 
State,  having  sworn  allegiance  to  the  Federal  government, 
should  elect  delegates  to  a  convention  for  the  framing  of  a 
new  constitution;  (2)  that  Congress  had  the  right  to  abolish 
slavery  in  the  said  States  (as  if  they  were  territories)  ;  (3) 
that  those  who  had  held  office  under  the  Confederacy 
or  who  should  hold  any  in  the  future  should  not  vote ; 
(4)  that  when  a  new  constitution  had  been  drafted,  ratified 
by  a  majority  of  the  voters,  and  approved  by  Congress,  then 
the  president,  after  obtaining  the  consent  of  Congress,  should 
proclaim  the  new  government  established  as  the  constitu- 

^  The  parish  of  Orleans  gave  5551,  and  the  rest  of  the  State  2951. 
Voting  took  place  in  only  twenty  parishes. 
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tional  government  of  the  State.  Whereupon  the  recon- 
structed State  might  proceed  to  the  election  of  Federal 
senators  and  representatives.  Lincoln,  it  is  true,  promptly 
pocket-vetoed  this  bill,  and  as  Congress  adjourned  within  ten 
days  it  failed  to  become  a  law. 

But  some  days  later  Lincoln  went  further  by  issuing  a 
proclamation  in  which  he  doubted  the  competency  of  Con- 
gress to  abolish  slavery  in  the  rebellious  States  without  a 
constitutional  amendment,  and  practically  refused  to  give 
up  the  governments  recently  established  in  Arkansas  and 
Louisiana,  though  he  was  willing  that  the  other  States  should 
adopt  the  congressional  plan.  This  brought  out  the  famous 
public  protest  from  Senator  Wade  of  Ohio  and  Congress- 
man Henry  W.  Davis  of  Maryland  in  which  the  congressional 
plan  was  upheld  and  Lincoln  was  warned  that  "  he  must 
confine  himself  to  his  executive  duties."  The  reelection  of 
Lincoln  in  the  autumn  seemed  to  leave  the  victory  in  his 
hands ;  but  the  difference  of  opinion  between  him  and  Con- 
gress as  to  whether  he  or  that  body  should  take  the  initia- 
tive in  reorganizing  rebellious  States  boded  no  good  for  the 
success  of  the  new  Louisiana  constitution.  Just  before  his 
death,  in  the  last  speech  he  ever  made  (April  ii,  1865), 
Lincoln  urged  in  a  characteristic  manner  the  acceptance  of 
his  view.  Referring  to  the  twelve  thousand  men  who  had 
organized  the  government  of  Louisiana,  he  said:  "If  we  re- 
ject and  spurn  them,  we  do  our  utmost  to  disorganize  and 
disperse  them Concede  that  the  new  government  of  Loui- 
siana is  only  to  what  it  should  be  as  the  egg  is  to  the  fowl,  we 
shall  sooner  have  the  fowl  by  hatching  the  egg  than  by 
smashing  it."  But  this  homely,  though  happy,  simile  had 
little  effect  upon  the  majority  of  Republicans  in  Congress, 
and  Blaine  asserts  that  certain  members  even  insinuated 
that  the  president  had  a  secret  understanding  with  certain 
rebels  who,  as  soon  as  the  president's  hand  was  withdrawn, 
would  turn  the  State  over  to  an  unrepentant  Democracy.^ 

In  any  case  the  protest  of  Wade  and  Davis  met  with  the 
entire  approval  of  the  radical  faction  in  Louisiana.     This 


'  Blaine,  Twenty  Years,  II,  48. 
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faction  was  headed  by  Thomas  J.  Durant,  who  had  been 
accused  in  the  convention — whether  justly  or  not  does  not 
appear — with  receiving  large  sums  of  money  from  the  North 
to  further  the  election  of  B.  F.  Flanders  to  the  governor- 
ship. Two  years  before  he  had  fallen  under  the  disapproval 
of  Lincoln  himself,^  and  now  he  did  not  enjoy  any  great 
popularity  among  the  members  of  the  convention.  He  had 
taken  part  in  the  election  of  February,  1864,  but  his  radical 
candidate  having  been  defeated,  he  was  now  determined  to 
overthrow  the  Lincoln-Banks  party.  Falling  in  with  the 
opponents  of  the  president,  he  published  in  the  New  Orleans 
Times  of  August  18,  1864,  a  letter  which  he  had  written 
to  Henry  W.  Davis.  In  this  letter  he  held  that  the  presi- 
dent's appointment  of  Hahn  to  take  the  place  of  the  military 
governor,  Shepley,  was  illegal ;  that  the  president  had  no 
right  to  make  such  appointments  without  the  consent  of  the 
Senate ;  and  that  Banks  had  acted  illegally  in  declaring  the 
constitution  of  1852  to  be  in  force.  The  convention  and 
Governor  Hahn,  he  said,  were  both  opposed  to  "  that  prin- 
ciple which  in  Louisiana  can  alone  establish  justice  and 
insure  domestic  tranquility — equality  of  all  men  before  the 
law."  By  this  last  phrase  Durant  doubtless  meant  that  the 
ballot  had  not  been  granted  to  the  freedman;  for  otherwise 
there  was  no  inequality  before  the  law.  He  concluded  with 
the  hope  that  Congress  would  reject  the  results  of  the  con- 
vention recently  adjourned. 

Banks,  grieved  to  see  the  legitimacy  of  his  foster  child 
thus  questioned,  wrote  a  defence  of  his  work  in  Louisiana, 
which,  if  not  convincing,  is  at  least  ingenious.-  His  avowed 
object  was  to  show  how  closely  the  people  of  Louisiana  had 
followed  the  provisions  of  the  reconstruction  bill  in  the 
reorganization  of  their  government  in  1864.^     The  conven- 


1  In  1862  Durant  had  been  censured  by  Lincoln  for  expressing 
anxiety  for  the  fate  of  the  Union  and  not  being  willing  to  do  any- 
thing to  save  it.     Blaine,  Twenty  Years,  II,  36. 

-Letter  to  Senator  Lane  of  September  24,  1864.  Pamphlet,  New- 
York,  1865. 

'In  May,  1864,  Banks  had  been  supplanted  by  General  R.  G.  Canby, 
but  he  returned  later. 
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tion,  he  says,  was  elected  in  due  form.  Either  the  oath  of 
allegiance  prescribed  by  the  act  of  Congress  in  1862  or  the 
"  iron-clad "  oath  of  the  president's  proclamation  of  De- 
cember 8,  1863,  was  administered  to  every  voter;  in  most 
cases,  both.  The  delegates  were  chosen  by  "  white  male 
citizens  of  the  United  States,  twenty-one  years  of  age,  who 
had  the  qualifications  required  by  law."  Soldiers  from 
Louisiana  were  allowed  to  vote  when  in  the  State.  So  far 
as  was  known,  no  person  who  had  held  office  under  the 
Confederate  government  or  who  had  borne  arms  against  the 
United  States  had  participated  in  the  elections.  The  new 
constitution  abolished  slavery,  prohibited  involuntary  servi- 
tude except  for  crime,  and  made  all  men  equal  before  the 
law.  There  was  no  liability  for  the  rebel  debt.  It  did 
not  deny  the  elective  franchise  to  men  who  had  borne  arms 
against  the  United  States.  "  The  Convention  would  have 
readily  adopted  this  measure,  but  it  was  impracticable  for 
Louisiana  to  overthrow  the  policy  of  the  general  govern- 
ment in  this  respect.  The  principal  officer  of  the  treasury 
in  New  Orleans  once  held  a  commission  in  the  rebel  army."^ 
It  had  been  held  that  the  eleven  parishes  at  the  late  election 
had  233,185  inhabitants,  and  the  residue  of  the  State 
565,617.  But,  argues  Banks,  this  is  regarding  the  popula- 
tion of  the  State  as  it  was  in  i860,  while  of  the  331,726 
slaves  in  i860,  nearly  one  fourth  have  died  or  left  the  State. 
The  mortality  of  the  black  population  in  the  commencement 
of  the  struggle  until  furnished  with  employment  and  com- 
fortable homes  was  appalling.  The  reduction  of  the  white 
population  is  nearly  equal  to  the  loss  among  the  blacks.  Of 
the  708,000  whites  and  blacks  inhabiting  the  State  in  i860 
there  are  now  not  more  than  451,000-  within  its  borders,  two 

'  This  was  Thomas  May,  editor  of  the  Times;  but  May  claimed 
that  his  service  in  the  Confederacy  lasted  only  four  weeks,  and 
that  this  service  was  compulsory. 

*  That  Banks  largely  underestimated  the  population  of  the  State 
in  1864  is  shown  by  the  fact  that  the  census  of  1870  gave  Louisiana 
a  population  of  726,915,  an  increase  which,  supposing  Banks's  esti- 
mate to  be  correct,  cannot  be  accounted  for  by  natural  increase  or 
by  the  return  of  the  natives. 
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thirds  of  which  are  in  the  Hnes  of  our  army.  Almost  the 
entire  negro  population,  not  only  of  Louisiana  but  of  the 
surrounding  States,  has  taken  refuge  here,  together  with 
numerous  white  families.  It  is  probable  that  the  number 
qualified  to  vote  by  the  laws  of  the  State  is  not  over  25,000, 
and  there  are  from  15,000  to  17,000  voters  registered  within 
the  lines  of  the  army.^  Moreover,  the  constitution  just 
framed  had  authorized  the  legislature  to  extend  the  suffrage 
to  citizens  of  the  United  States  without  distinction  of  color 
in  cases  of  military  service,  payment  of  taxes,  or  intellectual 
fitness,  and  the  said  constitution  had  been  ratified  by  the 
people.  Hahn  had  been  called  the  dictator  of  Louisiana,  but 
he  had  been  designated  by  the  people  at  a  formal,  free 
election  as  the  man  they  wished  for  governor,  and  the  presi- 
dent had  then  designated  him  as  military  governor.  In  view, 
therefore,  of  the  close  compliance  which  the  State  had  made 
with  the  requirements  of  Congress,  Banks-  urges  that  Loui- 
siana be  restored  to  her  place  in  the  Union.  And  it  will  be 
noticed  that  his  letter  was  written  six  months  before  the 
surrender  of  General  Lee. 

In  October  of  the  same  year  Durant  wrote  another  letter 
to  his  patron,  Henry  W.  Davis,  in  which  he  makes  a  search- 
ing analysis  of  the  defence  offered  by  General  Banks.  This 
letter^  doubtless  furnished  the  radicals  in  Congress  with  the 
thunder  bolts  hurled  against  the  president's  policy.  The 
president,  says  this  document,  pretends  to  the  right,  in  his 
military  character  as  commander-in-chief,  to  organize  state 

»  In  support  of  Banks's  statement  the  registrar  swore,  on  Novem- 
ber 21,  1864,  that  there  were  13,000  voters  in  New  Orleans  alone. 
He  had  registered  8000,  and  5000  registered  before  the  war  had 
taken  the  oath. 

^  In  his  testimony  in  1866  Banks  declared  that  he  believed  it  was 
proper  to  reconvoke  the  convention  in  1866  because  the  constitution 
of  1864  was  merely  provisional  for  the  following  reasons :  "  It  only 
represented  a  portion,  about  three-fifths,  I  believe,  of  the  parishes. 
It  could  not  be  regarded  as  complete  until  formally  accepted  by  all 
the  parishes,  and  until  recognized  by  the  government  of  the  United 
States."  Report  of  the  Select  Committee  on  New  Orleans  Riots, 
3gth  Cong.,  2d  sess.,  H.  Rept.  No.  16,  testimony,  p.  516. 

'  Published  as  a  pamphlet,  New  Orleans,  1864.  Copy  in  the 
Howard  Library,  New  Orleans. 
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governments  designed  to  survive  the  war  and,  in  the  mean- 
time, to  possess  the  right  to  participate  in  the  government 
by  sending  senators  and  representatives  to  Congress  and  to 
cast  votes  in  a  presidential  election,  a  right  which  both  the 
Constitution  and  the  courts  have  declared  belongs  to  Con- 
gress. General  Banks  had  adopted  in  the  fullest  extent  the 
presidential  idea :  "  No  declaration  of  war  without  the  con- 
sent of  Congress,  but  once  waged  by  its  order,  The  President, 
as  commander-in-chief,  cannot  be  restricted  in  his  action." 
This  Durant  conceives  to  be  an  error.  As  to  what  was 
actually  done  in  Louisiana,  there  was  no  real  compliance 
either  with  the  act  of  Congress  or  with  the  existing  laws  of 
the  State.  IMilitary  resistance  had  not  ceased  in  one  half 
the  State ;  and  the  whole  political  movement,  while  pretend- 
ing to  be  civil,  was  purely  military  throughout.  Banks 
ordered  everything,  dominated  everything.  He  pretended 
to  follow  the  law  of  the  State,  except  as  to  slavery ;  but  he 
had  based  representation  in  the  convention  on  white  popula- 
tion when  the  existing  constitution  required  it  to  be  based  on 
the  total  population.  He  had  given  sixty-three  delegates  to 
New  Orleans,  though  that  city  was  entitled  to  only  twenty- 
six.  The  new  constitution  had  been  adopted  in  convention 
by  a  vote  of  66  to  i6,  which  was  ten  less  than  the  quorum 
fixed.  Moreover,  when  submitted  to  the  people,  it  had  been 
ratified  in  some  parishes  which  had  no  representatives  in  the 
convention.  General  Banks  had  estimated  the  population  to 
be  for  the  most  part  within  Federal  lines,  but  his  estimates 
were  only  guesswork.  Whatever  the  number  of  voters 
registered,  the  smallness  of  the  vote  cast  showed  that 
Banks's  action  was  not  supported  by  the  majority  of  the 
loyal  vote  of  the  State.  Finally,  Banks  claimed  that 
"  equality  before  the  law  "  had  been  granted  to  all  citizens, 
but  neither  the  "  right "  to  vote  nor  to  hold  office  had  been 
granted  the  negro.  H  Banks  had  called  only  negroes  into 
his  convention,  would  this  have  been  regarded  as  granting 
"  equal  rights  "  to  the  whites? 

This  letter  was  a  powerful  arraignment  of  Banks's  work 
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in  Louisiana ;  and,  as  we  have  seen,  it  fell  in  with  the  humor 
of  the  majority  in  Congress.  Even  the  final  argument  that 
the  "  right "  to  hold  office  and  to  vote  had  been  denied  the 
negro  was  soon  to  gain  force  among  the  radicals ;  for, 
though  States  of  the  North  and  West  denied  these  rights  to 
the  colored  citizens,  there  was  a  growing  feeling  that  the 
rebel  States  should  be  compelled  to  grant  them.  ^Moreover, 
the  returning  Confederates  in  1865  rejected  the  convention's 
work  as  based  on  fraud  and  corruption.  Only  a  small 
faction  supported  it. 


CHAPTER   V. 
Government  during  the  War. 

As  provided  in  the  new  constitution,  the  state  government 
was  completed  on  September  5  by  the  election  of  a  general 
assembly.  It  was  alleged  that  the  vote  cast  at  this  election 
was  9830 ;  but  the  enemies  of  the  legislature  maintained  that 
the  registration  had  not  been  conducted  in  accordance  with 
the  constitution,  or  was  otherwise  illegal,  and  that  over 
5000  votes  "  bore  no  traces  of  legality."  It  was  also  main- 
tained that  many  colored  persons  had  been  registered.  The 
new  legislature  met  October  3.  It  seems  to  have  represented 
the  State  about  as  fully  as  the  constitutional  convention  had 
done.  At  the  opening  session  there  were  twenty-three 
senators  and  sixty  or  more  representatives.^  Some  of  these 
had  been  members  of  the  convention,  and  the  same  senti- 
ments toward  political  issues  prevailed  as  in  that  body.  No 
acts  of  any  great  importance  were  passed  by  this  legisla- 
ture. It  was  more  noteworthy  for  what  it  failed  to  do  than 
for  what  it  did.  Its  negative  attitude  is  perhaps  excusable 
when  we  remember  that  its  status  was  dubious ;  it  was  sur- 
rounded by  hostile  factions  denying  its  legality,  and  it  was 
by  no  means  sure  of  its  recognition  in  the  halls  of  Congress. 

The  general  belief  is  that  this  legislature  refused  by  a 
large  majority  to  grant  the  suffrage  to  the  negro,-  but  an 
examination  of  the  proceedings  shows  that  no  vote  was  ever 
taken  on  this  subject.  Governor  Halm  in  his  message  did 
not  suggest  that  the  legislature  should  avail  itself  of  the 
constitutional  provision ;  and  when  he  resigned  the  office  of 
governor  in  February,  1865,  to  accept  the  office  of  United 
States  senator,  he  declared  that  "  universal  suffrage  will  be 


*  Twenty-five    parishes    claimed    representation.     Journal    of    the 
House  of  Representatives,  1864,  p.  4. 
'Annual  Cyclopaedia,  1864,  subject  "Louisiana,"  p.  479. 
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granted  whenever  it  is  deemed  wise  and  timely.^  Loui- 
siana has  already  done  more  than  three  fourths  of  the 
Northern  States."  His  attitude  doubtless  determined  the 
action  of  the  general  assembly.  In  the  proceedings  of  the 
lower  house  there  are  very  few  references  to  the  negro 
question.  Marie  introduced  a  bill  to  repeal  article  95  of  the 
civil  code  and  to  permit  marriages  between  blacks  and 
whites.  It  was  voted  down,  58  to  4.  Later,  a  member  gave 
notice  that  he  would  introduce  a  bill  to  submit  the  question 
of  negro  suffrage  to  the  people  of  the  State,  but  no  further 
reference  to  this  impracticable  scheme  is  to  be  found.  In 
the  senate  a  bill  declaring  white  every  person  having  not 
more  than  one  fourth  negro  blood  was  laid  on  the  table  by 
a  vote  of  20  to  4.  The  reasons  assigned  for  this  action  were 
various.  It  was  declared  that  a  prominent  journal  had  op- 
posed such  a  bill  on  the  ground  that  it  was  an  unjust,  incom- 
plete, and  partial  method  of  treating  the  suffrage,  which 
should  be  based  on  military  service,  intellectual  fitness,  or 
property  qualification.  A  full-blooded  negro,  for  example, 
had  fought  with  bravery  in  the  Union  army  at  Port  Gibson. 
Others  said  that  the  motion  was  premature.  Later  in  the 
session  a  petition  was  introduced  from  five  thousand  negroes, 
"many,  if  not  the  majority"  of  whom  were  in  the  Federal 
army,  asking  for  the  suffrage,  but  no  action  was  taken. 
One  member,  apparently  expressing  the  general  sentiment, 
said :  "  It  will  be  time  enough  to  grant  this  petition  when  all 
the  other  free  States  grant  it  and  set  us  the  example.  When 
this  State  grants  it,  I  shall  go  to  China. "- 

Nor  was  the  attitude  of  the  senate  toward  the  rebels 
marked  by  any  decisive  action.  A  bill  was  introduced  to 
pardon  Confederates  under  the  grade  of  colonel  who  should 
take  the  oatli  of  allegiance  to  Louisiana  and  the  United 
States,  but  to  institute  proceedings  against  Thomas  J. 
Semmes,  E.  W.  Moise,  J.  P.  Benjamin,  John  Slidell,  Henry 
M.  Hyams,  and  others,  for  treason  and  perjury,  their  prop- 

^  In  the  summer  of  1865  he  advocated  negro  suffrage  vigorously. 
"Debates  of  the  Senate,  1864,  p.  65. 
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erty  to  be  seized  and  sold  for  the  benefit  of  loyalists  and 
refugees.  This  attractive  program  was  voted  down  by  the 
narrow  margin  of  3  in  a  vote  of  21. 

On  two  questions  this  legislature  did  reach  an  agreement. 
The  thirteenth  amendment  to  the  Federal  Constitution 
abolishing  slavery  in  the  United  States  was  unanimously 
adopted  in  both  houses,^  and  subsequently  (December  18, 
1865)  Louisiana  was  mentioned  as  one  of  the  States  ratify- 
ing the  same.  The  legislature  also  elected  two  United 
States  senators.  They  were  R.  King  Cutler^  to  fill  the 
unexpired  term  of  the  "  rebel,"  John  Slidell,^  and  Charles 
Smith  for  the  unexpired  term  of  J.  P.  Benjamin.  As 
Smith's  term  would  expire  March  4,  1865,  the  same  legisla- 
ture in  February  of  that  year  elected  Governor  Hahn  to 
succeed  him. 

When  Cutler  and  Smith  applied  for  admission  to  the 
United  States  Senate,  their  claims  were  considered  by  the 
Judiciary  Committee,  which  reported,  on  February  18,  1865, 
that  the  government  of  Louisiana  had  been  inaugurated  in 
a  manner  that  was  not  free  from  objection,  but  that  it  was 
as  good  a  government  as  could  be  expected  and  fairly  repre- 


^It  was  readopted  by  the  Democratic  legislature  of  1865-1866, 
which  was  fully  representative  of  the  State. 

"  Later,  the  legislature  elected  Henry  Boyce,  and  began  his  term 
on  March  4,  1861,  the  end  of  Slidell's.  Hence  Cutler  was  illegally 
elected.  Slidell's  term  had  really  expired  in  1861.  Denison  writes 
that  Cutler  is  "  an  unprincipled  demagogue.  ...  In  secession  times 
he  organized  and  was  Captain  of  a  Confederate  Company  called  the 
King  Cutler  Guards.  .  .  .  Gov.  Hahn  intended  that  Judge  Durell 
and  another  person  (Bullitt)  should  be  elected  Senators,  but  the 
Legislature  took  the  bit  in  their  teeth,  and  refusing  to  mind  the 
reins,   elected   Cutler   and    Smith."      Chase    Correspondence,   p.   453. 

'  The  Times,  unfavorable  to  both  Cutler  and  Slidell,  published, 
on  November  7,  satirical  epigrams  at  their  expense : — 

"A  dealer  sly  was  old  John  Slidell; 
Shuffle  the  cards — make  the  sly  deal  tell; 
John's  highest  aim  is  his  pocket's  weal. 
And    in    dealing   slyly,    he    beats   the    de'il. 

"  A  cutler  keen  is  our  R.  K.  C, 
No  barber  can  shave  you  as  closely  as  he; 
He  has  brass  for  brains,  and  in  woe  or  weal, 
He  is  never  the  man  that  objects  to  steel." 
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sented  a  majority  of  loyal  votes.  Louisiana,  however,  ac- 
cording to  the  report,  was  still  in  a  state  of  insurrection 
against  the  United  States  government,  and  Cutler  and  Smith 
could  not  be  admitted  until  both  houses  of  Congress  had 
recognized  an  existing  state  government.  But  the  Senate 
took  no  action  on  this  report,  and  the  Louisianians  were 
never  admitted  to  seats. 

Louisiana's  claims  to  representation  fared  no  better  in  the 
House  than  in  the  Senate.  Although  it  had  been  intended 
to  elect  five  congressmen  when  the  legislature  was  elected  in 
September,  it  was  found  possible  to  hold  elections  for  only 
two — F.  Bonzano  in  the  first  district  and  A.  P.  Field  in  the 
second.  When  these  two  presented  themselves  for  admis- 
sion to  Congress,  the  committee  disagreed  as  to  the  validity 
of  their  claims,  and  submitted  two  reports  to  the  House. 
The  majority  report  was  favorable  to  the  applicants;  it 
declared  that  they  had  been  elected  "  by  the  loyal  people  of 
Louisiana  and  that  these  loyal  people  constitute  a  majority 
of  the  people  of  the  State."  The  minority  report  contra- 
dicted that  of  the  majority  in  every  particular ;  it  might  have 
been  written  by  Durant  himself.  The  House  consoled  the 
applicants  by  paying  their  expenses,  but  practically  rejected 
their  claims  by  postponing  action  on  the  report  until  the 
next  session.  As  the  war  was  still  waging,  it  was  thought 
that  no  fixed  plan  of  action  could  wisely  be  decided  on. 

A  joint  resolution  recognizing  the  state  government 
adopted  in  Louisiana  met  the  same  fate.  It  was  introduced 
into  the  Senate  along  with  the  report  of  the  Judiciary  Com- 
mittee and  gave  rise  to  a  warm  discussion.  Sumner  of 
]\Iassachusetts  championed  the  cause  of  the  negro,  stating 
that  Louisiana  should  not  be  admitted  unless  upon  the 
fundamental  condition  that  suffrage  be  not  denied  on  ac- 
count of  race.  General  Wadsworth,  he  said,  had  talked 
with  a  planter  of  Lafourche  parish  who  said  that  his  hope 
and  expectation  was  that  slavery  would  be  restored  in  some 
form,  and  that  if  the  North  withdrew  from  the  South,  the 
arms  of  negro  soldiers  would  be  taken  away.     Although 
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Reverdy  Johnson  had  prophesied  that  even  if  Louisiana 
were  admitted  on  condition  of  negro  sufifrage,  the  State 
could  not  be  estopped  later  from  excluding  the  blacks, 
Sumner  was  persuaded  that  the  best  protection  for  the  negro 
was  the  ballot.  As  to  the  existing  government  in  Loui- 
siana, he  described  it  with  bitter  sarcasm  as  "  a  mere  seven- 
months'  abortion,  begotten  by  the  bayonet  in  criminal  con- 
junction with  the  spirit  of  caste,  and  born  before  its  time, 
rickety,  unformed,  unfinished — whose  continued  existence 
will  be  a  burden,  a  reproach,  and  a  wrong."^  This  startling 
metaphor  seems  to  have  put  an  end  to  all  discussion  for  the 
time,  and  no  definite  action  was  ever  taken  on  this  resolution. 

Such  was  the  status  of  Louisiana  up  to  the  death  of  Lin- 
coln in  April,  1865.  It  seemed  a  favorable  sign  that  the 
committees  in  both  houses  of  Congress  had  reported  in  favor 
of  recognizing  the  government  established  under  the  presi- 
dent's policy;  but  it  was  an  equally  unfavorable  sign  that 
Congress  as  a  whole  did  not  commit  itself  to  such  a  policy. 
It  is  true  that  Louisiana's  ratification  of  the  thirteenth 
amendment  was  accepted,  but  this  was  the  only  sign  of 
recognition.  Even  the  electoral  vote  of  the  State  for  presi- 
dent, which  was  sent  to  Washington  in  January,  1865,  was 
rejected,  the  two  houses  declaring  that  States  in  rebellion 
were  not  entitled  to  be  represented  in  the  electoral  coUege.- 

To  the  brief  history  just  given  of  the  government  of 
Louisiana  in  its  executive  and  legislative  aspects  during  the 
Civil  War  should  be  added  a  still  briefer  description  of  the 
judiciary  so  far  as  it  was  established  by  the  Federal  authori- 
ties. This  phase  of  military  rule  in  Louisiana  was  not  with- 
out its  peculiar  and  interesting  features. 

After  the  occupation  of  New  Orleans  in  1862  the  sessions 


*  Annual  Cyclopaedia,  1865,  pp.  287,  289. 

*  Some  effort  was  made  to  except  Louisiana  from  this  ruling  on 
the  ground  that  the  State  had  been  reorganized,  but  it  was  success- 
full}-  opposed,  a  member  urging  that  no  one  was  sure  about  Louisi- 
ana. The  motion  was  lost  by  a  vote  of  15  to  22.  The  Chicago 
Tribune  ridiculed  Louisiana  for  appointing  presidential  electors,  as 
an  absurdity  in  a  State  the  larger  portion  of  which  was  dominated 
by  the  rebel  army.  Times,  December  9,  1864.  Cox,  Three  Decades, 
P-  342. 
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of  the  existing  courts  of  the  old  regime  ceased.  Some  of 
the  judges  took  refuge  within  the  Confederate  Hnes,  and  at 
least  one  who  remained  refused  to  act.  The  general  in 
command,  therefore,  appointed  military  officers  to  hold 
courts.  In  June,  1862,  progress  was  made  by  the  institu- 
tion of  a  provost  court — a  military  court  which,  in  default 
of  any  better,  was  charged  with  the  trial  of  criminal  cases 
and,  finally,  even  of  civil  matters.  Though  this  court  was 
continued  until  August,  1863,  it  was  so  entirely  inadequate 
that  under  General  Shepley  an  attempt  was  made  to  give 
regular  courts  to  the  State.  The  old  courts  were  opened 
with  a  somewhat  changed  jurisdiction,  and  appointments 
were  made  to  take  the  places  of  the  judges  who  had  disap- 
peared. The  second  district  courts  of  New  Orleans  thus 
came  into  existence  with  such  "  loyal "  men  as  J.  G. 
Whitaker  and  Rufus  K.  Howell  as  judges.^  Later,  the  first 
and  third  district  courts  were  also  opened,  with  two 
recorder's  courts. 

The  most  extraordinary  court  of  this  or  any  other  period 
of  American  history  was  the  "  Provisional  Court "  estab- 
lished by  President  Lincoln.  Seeing  the  importance  of  hav- 
ing a  higher  court  of  justice  in  a  city  as  large  as  New 
Orleans,  the  president,  on  October  20,  1862,  issued  the  fol- 
lowing order :  "  The  insurrection  which  has  for  some  time 
prevailed  in  several  of  the  States  of  this  Union,  including 
Louisiana,  having  temporarily  subverted  and  swept  away  the 
civil  institutions  of  that  State,  including  the  judiciary  and 
the  judicial  authorities  of  the  Union,  so  that  it  has  become 
necessary  to  hold  the  State  in  military  occupation ;  and  it 
being  indispensably  necessary  that  there  shall  be  some 
judicial  tribunal  existing  there  capable  of  maintaining 
justice,  I  have,  therefore,  thought  it  proper  to  appoint,  and  I 
do  hereby  constitute  a  Provisional  Court,  which  shall  be  a 
Court  of  Record  for  the  State  of  Louisiana,  and  I  do  hereby 
appoint  Charles  A.  Peabody,  of  New  York,  to  be  a  Pro- 
visional Judge  to  hold  said  Court,  with  authority  to  hear, 

^Annual  Cyclopaedia,  1863,  subject  "Louisiana,"  p.  586. 
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try,  and  determine  all  causes,  civil  and  criminal,  including 
causes  in  law,  equity,  revenue,  and  admiralty,  and  particu- 
larly all  such  powers  and  jurisdiction  as  belong  to  the  Dis- 
trict and  Circuit  Courts  of  the  United  States,  conforming  his 
proceeding,  so  far  as  possible,  to  the  course  of  proceedings 
and  practice  which  has  been  customary  in  the  Courts  of 
the  United  States  and  Louisiana — his  judgment  to  be  final 
and  conclusive."  The  said  judge  was  to  establish  rules  and 
to  appoint  a  prosecuting  attorney,  a  marshal,  and  other  offi- 
cers, but  these  appointments  were  not  to  extend  beyond  the 
military  occupation  of  New  Orleans.  The  salary  of  the 
judge  was  fixed  at  $3500  a  year,  his  salary  and  that  of  the 
other  officers  being  ordered  to  be  paid  out  of  the  contingent 
fund  of  the  War  Department.  Judge  Peabody  accompanied 
Banks's  expedition  to  New  Orleans  in  the  latter  part  of  1862, 
and  his  court  was  opened  in  that  city  in  the  month  of  Jan- 
uary, 1863.  It  followed  the  laws  of  Louisiana  in  criminal 
matters,  and,  as  far  as  altered  conditions  would  permit,  all 
other  laws  of  the  State.  Being  a  military  court,  it  was  re- 
quired to  regard  as  paramount  all  orders  of  the  general  of 
the  department.^ 

It  seems  to  have  been  thought  in  Louisiana  that  the  presi- 
dent had  established  this  court  to  pass  upon  the  confiscated 
property  of  rebels,^  and  that  it  had  failed  to  do  its  duty.  It 
was  urged  that  fifty  or  sixty  libels  had  been  brought  before 
it,  and  that  the  court  had  not  acted  upon  them.  The  truth 
is  that  the  court  had  seen  proper  to  limit  its  own  jurisdic- 
tion. As  it  had  been  created  not  by  the  Constitution  and 
laws  of  the  United  States  but  by  the  executive  exercising 
powers  conferred  on  him  by  the  law  of  nations,  it  held  that 
it  had  no  jurisdiction  in  prize  cases,  and  it  seems  to  have 
held  that  there  was  a  similar  lack  of  jurisdiction  in  cases 
of  confiscation.  The  latter  question  was  argued  before  the 
court,  but  before  a  decision  was  reached  the  United  States 


*  Annual  Cyclopaedia,  1863,  subject  "  Provisional  Court  for  Louisi- 
ana," p.  770. 
'  Debates  in  Convention,  1864,  p.  519. 
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district  court  was  established  in  New  Orleans  (1863),  and 
to  it  were  transferred  all  the  confiscation  cases.^ 

The  chief  reason  for  the  establishment  of  the  court,  how- 
ever, was  to  decide  controversies  in  which  foreign  residents 
of  New  Orleans  were  concerned,  and  which  were  likely  to 
bring  about  international  complications.  In  these  matters 
it  was  so  successful  as  to  prevent  all  complaints  of  the 
foreign  population  of  the  city  from  reaching  the  State  De- 
partment. Moreover,  in  several  capital  cases  that  were 
brought  before  it  convictions  were  obtained,  which  were 
held  at  the  time  to  be  rare  occurrences  in  New  Orleans. 

Its  power  was  naturally  questioned.  Its  deputy  marshal 
once  served  a  process  at  Morganza  with  a  force  of  a  thou- 
sand cavalry.-  Secretary  Seward  once  said,  half  jokingly, 
that  the  provisional  court  of  Louisiana  exercised  more 
powers  than  the  Supreme  Court  of  the  United  States.^  Nor 
did  the  great  powers  of  this  court  escape  adverse  criticism 
in  Louisiana.  The  New  Orleans  Times,  July  9,  1864,  in  an 
editorial,  declared  that  if  the  judge  had  not  asserted  less 
authority  than  his  commission  vested  him  with,  much  dis- 
order would  have  crept  into  judicial  aiifairs.  As  it  was, 
many  anomalous  proceedings  not  within  the  cognizance  of 
Louisiana  law  or  practice  had  taken  place.  The  court,  it 
continued,  was  not  a  desideratum,  and  if  the  views  of  the 
convention  (then  sitting)  had  any  weight  with  the  military 
authorities,  it  had  probably  reached  its  end. 

In  1864  Judge  Peabody,  in  answer  to  criticisms  of  his 
authority,  gave  out  a  defence  of  the  court  over  which  he 
presided.  He  argued  that  his  court  was  legal  in  inter- 
national law  because  the  president  of  the  United  States,  as 
commander-in-chief,  had  conquered  Louisiana,  and  in  con- 
quered territory  such  a  court  could  lawfully  be  established. 
Though  he  admitted  that  some  kind  of  civil  government  had 
been  reestablished  in  the  State,  his  court  would  continue  to 


1  Annual  Ci'clopaedia,  1863,  subject  "Provisional  Court  for  Louisi- 
ana," p.  775. 

'Judge  Peabody.  "Provisional  Court  for  Louisiana,"  International 
Review,  May,  1878,  p.  319. 

'Ibid.,  p.  322,  note. 
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exist  until  disestablished  by  the  Federal  government.  In 
support  of  his  position  he  cited  the  establishment  of  similar 
courts  in  California  and  elsewhere.^  The  validity  of  this 
remarkable  tribunal  was  afterwards  fully  sustained  by  the 
Supreme  Court  of  the  United  States.^  At  the  end  of  the 
Civil  War  Judge  Peabody  resigned  and  returned  to  New 
York.  By  act  of  Congress,  of  July  28,  1866,  the  provisional 
court  was  formally  abolished,  all  proceedings  therein  being 
transferred  to  the  United  States  district  court  for  the  eastern 
district  of  Louisiana. 

In  April,  1863,  though  the  provisional  court  had  been  in 
session  for  more  than  two  months,  Military  Governor 
Shepley  decided  to  reorganize  the  supreme  court  of  Loui- 
siana.^ To  the  office  of  chief  justice  he  appointed  Judge 
Peabody,  who  had  agreed  to  attend  at  the  provisional  court 
an  hour  earlier  in  the  morning  and  adjourn  in  time  for  the 
supreme  court.  But  as  the  associate  justices  appointed 
seem  to  have  declined,  the  latter  court  never  existed  except 
in  name.  While  the  constitutional  convention  of  1864  was 
in  session,  the  state  auditor  reported  to  that  body  that 
Chief  Justice  Peabody  had  been  allowed  to  draw  $3541.66 
in  salary  from  the  State,  for  which  he  had  rendered  no 
service.  This  report  excited  some  indignation  in  the  con- 
vention, and  it  was  proposed  to  bring  suit  against  Peabody 
for  the  amount.  Another  member,  however,  urged  that  the 
judge  should  not  be  condemned  unheard,  and  nothing 
further  seems  to  have  been  done  in  the  matter.  The  con- 
stitution of  1864  having  provided  for  a  complete  judiciary, 
Governor  Wells,  in  ]\Iarch,  1865,  appointed  a  full  bench, 
consisting  of  W.  B.  Hyman,  chief  justice,  with  Zenon 
Lebauve,  R.  K.  Howell,  John  H.  Ilsley,  and  R.  B.  Jones*  as 

'Annual  Cyclopaedia.  1864,  subject  "Louisiana,"  pp.  480-485. 

'9  Wallace,  129;  22  Wallace,  297. 

'  The  New  Orleans  Times  of  February  21  demanded  the  reorgani- 
zation of  this  court. 

*  Judge  Jones  died  of  cholera  in  1865,  and  was  succeeded  by  J.  G. 
Taliaferro.  Jones's  qualifications  for  his  high  office  were  not  gen- 
erally recognized.  It  is  related  that  when  he  asked  to  be  "quali- 
fied," the  judge  to  whom  he  applied  said,  "I  will  swear  you  in;  all 
h —  couldn't  qualify  you." 
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associates.     This  court  rendered  its  first  decisions  in  May, 
1865. 

The  Confederate  lawyers,  who  were  now  returning  to  the 
city,  poor,  needy,  tired  of  war  and  poHtics,  were  enabled  to 
practice  in  the  state  courts^  under  the  general  amnesty 
proclamation  or  the  special  pardons  of  President  Johnson; 
but  in  the  United  States  circuit  and  district  courts  they  were 
still  refused  the  privilege  unless  they  took  the  iron-clad  oath 
of  1862,  which  in  1865  had  been  extended  by  Congress  to 
include  practice  in  the  United  States  courts.  The  large 
cotton  cases  in  these  courts  furnished  such  heavy  fees  to 
the  lawyers  that  some  secessionists  stretched  their  con- 
sciences and  took  the  oath,  while  their  more  scrupulous 
colleagues  had  to  content  themselves  with  such  scraps  of 
business  as  fell  to  them  in  the  state  courts.- 

*  The  supreme  court  was  reorganized  by  the  Democratic  legisla- 
ture by  act  approved  March  13,  1866. 
^  Address  of  B.  F.  Jonas  in  Times  Democrat,  May  5,  1901. 


CHAPTER   VI. 

Reconstruction  in  Louisiana  under  President 
Johnson. 

We  have  seen  that,  in  spite  of  the  protest  of  prominent 
radicals  in  the  summer  of  1864  and  the  opposition  of  the 
majority  of  Congress  in  the  winter  of  1865,  President 
Lincoln  persisted  in  declaring  that  his  policy  for  the  recon- 
struction of  Louisiana  was  both  constitutional  and  wise  and 
in  urging  on  Congress  its  adoption.  To  him,  rebellion  in  the 
South  had  not  appeared  as  a  secession  of  States,  but  as  an 
insurrection  of  individuals,  resulting  from  a  conspiracy  of 
the  prominent  leaders.^  Holding  this  view,  it  seemed  to 
him  only  natural  that  in  exercise  of  the  pardoning  power 
granted  him  by  the  Constitution  he  should  extend  an  amnesty 
to  those  who  had  been  misled,  and,  as  commander-in-chief, 
should  aid  them  in  reconstructing  their  civil  government. 
Congress,  he  hoped,  would  aid  him  in  this  good  work  by 
accepting  representatives  from  the  seceded  States  as  fast  as 
they  returned  to  their  allegiance.  Alas  for  his  plans,  the 
great  president  fell  by  the  hand  of  the  assassin  only  five 
days  after  General  Lee  had  surrendered  at  Appomattox 
Court  House. 

It  has  been  held  by  many  northern  writers  and  most 
southern  ones  that  had  the  life  of  Lincoln  been  spared  he 
would  have  been  able,  by  virtue  of  his  sound  judgment  and 
his  immense  popularity,  to  carry  out  the  plan  of  recon- 
struction begun  in  Louisiana  and  to  extend  it  to  the  rest  of 
the  South,  thus  saving  that  section  from  the  horrors  of  con- 
gressional reconstruction.  To  the  present  writer,  however, 
this  view  of  the  matter  seems  unsound.  That  Lincoln  was 
far  better  suited  by  nature  than  his  tactless  successor,  John- 
son, to  soften  the  asperities  of  radical  legislation  is  un- 

*  The  truth,  however,  is  that  the  people  carried  the  leaders  into 
secession,  and  that  Jefferson  Davis  himself  was  in  favor  of  delay. 
Rhodes,  History  of  the  United  States,  III,  276. 
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doubtedly  true.  The  great  soul  of  the  president  was  abso- 
lutely free  from  any  feeling  of  bitterness  toward  the 
southern  people.  While  he  was  ready  to  combat  to  its  final 
destruction  the  theory  of  state  sovereignty  and  the  extension 
of  slavery,  he  had  learned  to  view  the  attitude  of  the  South 
with  that  large  charity  which  inspired  the  hearts  of  so  many 
officers  who  took  part  in  the  conflict  on  the  northern  side, 
the  same  sentiment  that  was  exhibited  in  the  relations  be- 
tween Grant  and  Lee  at  Appomattox.  But  this  sentiment 
was  not  widely  shared  by  the  members  of  the  national  legis- 
lature, who  were  not  fighting  but  were  making  laws  for  the 
Union.  That  Lincoln  would  have  been  permitted  by  the 
Congress  that  met  in  December,  1865,  to  recognize  state 
governments  established  on  the  one-tenth  basis  and  to  make 
easy  the  road  for  the  return  of  "  rebels  "  seems  highly  im- 
probable. Is  it  likely,  moreover,  that  he  could  have  pre- 
vented the  Southern  States  at  the  close  of  the  war  from 
exasperating  the  feelings  of  the  Republican  majority  in 
Congress  by  unwise  vagrant  laws,  and  by  premature  attempts 
to  restore  "  rebels  "  to  a  participation  in  state  and  Federal 
legislation?  Or  could  he  have  persuaded  this  Congress  to 
relinquish  its  determination  to  deny  the  suffrage  to  the 
"  rebel "  for  his  punishment,  and  to  grant  it  to  the  freedman 
for  his  protection  and  for  the  perpetuation  of  party 
supremacy?  Such  influence  would  doubtless  have  been 
beyond  the  power  even  of  Lincoln's  greatness. 

If  this  view  is  correct,  it  is  not  surprising  that  Lincoln's 
successor  should  have  found  the  task  impossible.  Its  dif- 
ficulty had  been  enormously  increased  by  the  coming  of 
peace.  The  return  of  the  Confederates  to  their  homes  com- 
plicated the  problem  of  estabhshing  civil  government  in  the 
seceded  States,  while  at  the  same  time  the  executive  ceased 
to  exercise  the  great  powers  granted  him  in  time  of  actual 
war.^ 

^  It  is  to  be  noted,  however,  that  under  Johnson's  policy  Texas 
did  not  reconstruct  itself  until  February,  1866,  and  the  rebellion  was 
not  officially  declared  to  be  ended  until  April  6,  1866.  Cambridge 
Modern  History,  VII,  626.     On  April  2  Johnson  declared  insurrec- 
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President  Johnson,  though  a  Union  Democrat,  had  been 
reared  in  a  slaveholding  State,  and  one  would  suppose  that 
he  could  have  suggested  a  policy  to  which  both  the  North 
and  the  South  would  lend  their  support.  But  Johnson  had 
risen  from  the  ranks  of  the  proletariat;^  and  in  spite  of  his 
honesty  of  purpose  and  the  logical  reasoning  which  he 
always  displayed,  he  had  brought  up  with  him  a  certain 
coarseness  of  fibre  and  an  extraordinary  lack  of  good  taste 
which  ruined  his  influence  with  the  ruling  faction  in  Con- 
gress. At  the  same  time,  he  had  a  deep  dislike  of  the 
southern  aristocrats,  who,  he  believed,  had  been  guilty  of 
treason  in  bringing  on  the  war.  He  had  been  opposed  to  the 
mild  terms  conceded  to  General  Lee  by  General  Grant  at 
Appomattox,  and  had  wished  Lee  and  his  army  to  be  held 
as  prisoners.  Soon  after  he  had  become  president,  he  had 
declared  treason  to  be  the  blackest  of  crimes.  He  expressed 
a  desire  to  force  into  exile  or  hang  Jefferson  Davis,  Toombs, 
Slidell,  Benjamin,  and  other  prominent  rebels.^  As  late  as 
February,  1866,  Johnson  said,  ''  I  know  there  has  been  a 
great  deal  said  about  the  exercise  of  the  pardoning  power 
as  regards  the  executive ;  and  there  is  no  one  who  has 
labored  harder  than  I  to  have  the  principals,  the  intelligent 
and  conscious  offenders,  brought  to  Justice ;  and  have  the 
principle  vindicated  that  Treason  is  a  crime."^ 


tion  at  an  end  except  in  Texas,  and  on  August  20,  1866,  he  gave 
official  notice  of  its  cessation  in  Texas.  Burgess,  Reconstruction  and 
the  Constitution,  p.  103.  The  Supreme  Court  has  accepted  these 
dates  as  the  legal  close  of  the  war.    The  Protector,  12  Wallace,  700. 

•  He  was  a  tailor  by  trade,  and,  it  is  said,  was  taught  to  read  by 
his  wife. 

*  Blaine,  Twenty  Years,  II,  3-9. 

»  In  1866  Congress  voted  to  try  Jefferson  Davis  for  treason.  There 
seemed  "  no  way  to  write  an  indictment  of  a  whole  people."  to 
borrow  the  words  of  Burke,  but  at  least  the  arch  offender  might 
be  punished.  Accordingly,  it  is  said  that  Attorney-General  Speed, 
Judge  Clifford  of  Massachusetts,  William  M.  Evarts,  and  a  half 
a  dozen  other  prominent  lawyers  assembled  at  Washington  to  dis- 
cuss the  question.  But  the  prosecution  was  abandoned,  and  Judge 
Clifford  declared,  "  The  laws  of  the  United  States,  remarkable  as  it 
may  appear,  are  not  so  constructed  as  to  afford  any  certainty  of 
punishing  high  treason  or  rebellion."  Indictment  for  treason  was 
finally  brought  against  Davis,  but  on  a  writ  of  habeas  corpus  he  was 
released  on  one  hundred  thousand  dollars  bail.    Horace  Greeley  was 
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While,  therefore,  President  Johnson  went  further  than 
Lincoln  in  his  desire  to  punish  southern  leaders  and  thus 
aligned  himself  more  closely  with  the  extreme  Republicans, 
he  did  not  satisfy  that  party  in  the  measures  which  he  took 
for  the  reconstruction  of  the  South.  Here  he  followed  too 
closely  the  pohcy  outlined  by  Lincoln.  On  May  29,  1865, 
he  proclaimed  a  general  amnesty  to  those  taking  an  oath  of 
allegiance,  with  the  exception  of  certain  classes  which  had 
taken  a  prominent  part  in  the  rebellion.  Even  these  could 
return  to  their  allegiance  by  seeking  a  special  pardon  from 
the  president.^  Later,  each  rebellious  State  was  permitted, 
if  it  had  not  already  done  so,  to  frame  its  own  government 
under  a  provisional  governor.  This  act  of  amnesty  sur- 
prised those  who  had  heard  Johnson's  earlier  fulminations 
against  traitors,  and  it  was  maintained  that  there  had  been  a 
change  of  attitude  on  the  part  of  the  president,  due  partly  to 
the  fact  that  the  southern  leaders  flattered  him,  and  partly  to 
the  persuasive  tongue  of  Secretary  Seward,  who  favored  a 
conservative  policy  toward  the  South.  A  recent  biographer 
of  Seward,  however,  maintains  that  these  views  are  "  chiefly 
assumption  and  imagination  and  tend  to  conceal  the  facts." 
"  No  one  ever  produced  evidence,"  says  the  writer,  "  show- 
ing that  Johnson  needed  to  be  convinced  that  the  work  of 
reconstruction  could  be  best  directed  by  the  executive  de- 
partment of  the  government.  And  before  Seward  was  able 
to  talk-  without  great  pain  Johnson  had  begun  to  follow  the 
course  Lincoln  had  laid  out  for  himself."^  Whatever  may 
be  the  truth  as  to  this  contention,  Johnson  showed  himself, 
according  to  the  Republicans,  too  indulgent  toward  the  South 

the  first  surety.  The  government  nolle  pressed  the  case.  Horace 
Greeley  writes,  May  31,  1866,  that  "  Messrs.  O'Conor  and  Shea, 
counsel  for  Jefferson  Davis,  will  appear  in  Richmond  on  Monday 
next,  at  the  opening  of  the  U.  S.  Circuit  Court  there,  expressly  to 
urge  on  the  trial  of  their  client."    Chase  Correspondence,  p.  514. 

1  By  March,  1867,  Johnson  had  issued  three  hundred  and  fifty 
special  pardons  to  inhabitants  of  Louisiana  who  were  in  the  ex- 
cepted classes. 

'  Seward  had  been  dangerously  wounded  by  an  assassin  on  the 
night  when  Lincoln  was  murdered. 

3  Bancroft,  Life  of  Seward,  II,  447,  note. 
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and  too  anxious  to  assume  the  powers  of  recognition  that 
were  claimed  by  Congress.  If  anything  more  was  needed 
to  alienate  the  sympathy  of  the  radicals  it  was  found  in  the 
fact  tliat  Johnson,  like  all  persons  of  his  social  class  in  the 
South,  disliked  the  negro,  and  had  no  real  desire  to  give  him 
either  political  or  social  equality.  Herein  he  held  distinctly 
less  advanced  views  than  Lincoln,  and  was  far  behind  the 
extreme  views  of  the  radicals. 

The  political  status  of  Louisiana  during  the  first  half  of 
the  year  1865  was  not  clearly  defined.  Both  Lincoln  and 
Johnson  had  recognized  the  state  government  as  organized 
by  General  Banks,  but  Congress  failed  fully  to  recognize  the 
State  as  restored  to  her  place  in  the  Union.  A  partial 
recognition,  however,  was  given  by  accepting  the  ratification 
of  the  thirteenth  amendment  by  Louisiana,  and  by  permitting 
a  draft  of  soldiers  within  the  Federal  lines  and  assigning 
quotas  to  the  various  parishes.^ 

Louisiana  had  suffered  severely  from  the  operations  of  the 
hostile  armies  which  had  occupied  her  soil,  and  it  was  no 
easy  task  to  rehabilitate  the  prosperity  of  the  State.  The 
demoralization  incident  to  such  a  war  as  had  been  waging 
was  intensified  by  the  fact  that  a  portion  of  the  State  had 
been  held  by  Federal  troops  throughout  a  great  part  of  the 
conflict,  and  thousands  of  negroes  had  taken  advantage  of 
their  opportunity  to  leave  the  plantations  and  take  refuge 
within  the  Federal  lines.  They  had  also  to  a  great  extent 
taken  up  the  idea  that  emancipation  from  slavery  meant  that 
the  government  which  had  freed  them  would  present  to 
each  freedman  as  a  Christmas  gift  in  the  following  De- 
cember a  mule  and  forty  acres  of  land,  confiscated  from 
the  estates  of  the  former  masters.-  No  arguments  of  the 
Federal  officers  could  persuade  them  that  this  Utopian 
scheme  was  not  to  be  realized. 

Major-General  Hurlbut  of  the  Federal  army  in  an  address 
painted  in  vivid  colors  the  condition  of  the  State  within 


*  Annual  Cyclopaedia,  1865,  subject  "Louisiana,"  p.  508. 

*  Fleming,  "  Forty  Acres  and  a  Mule,"   North  American  Review, 
May,  1906. 
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the  Federal  lines.  "  Let  me  call  your  attention,"  he  said, 
"  to  this  fact :  the  resources  of  this  State  are  infinitely 
reduced  by  the  casualties  of  war.  The  commerce,  whose 
innumerable  wheels  used  to  vex  the  turbid  current  of  the 
Mississippi,  has  passed  away — the  result  of  war.  Planta- 
tions which  used  to  bloom  through  your  entire  land,  until 
the  coast  of  Louisiana  was  a  sort  of  repetition  of  the  garden 
of  Eden,  are  now  dismantled  and  broken  down.  Trade, 
commerce,  everything,  crippled.  .  .  .  With  all  these  things, 
this  newly  organized  State  of  Louisiana  has  to  confront 
difficulties  such  as  never  beset  any  community  of  men 
before.  You  have  to  create  almost  out  of  nothing.  You 
have  to  make  revenues  where  the  taxable  property  of  the 
State  is  reduced  almost  two-thirds.  You  have  to  hold  the 
appliances  and  surroundings  of  government,  and  maintain 
them.  All  this  you  have  to  do  out  of  a  circumscribed 
territory  and  a  broken-down  country.  Hence  there  is  emi- 
nent practical  wisdom  in  the  suggestion  contained  in  the 
address  you  have  just  heard,  that  the  most  rigid  and  self- 
denying  economy  should  be  exercised  in  all  these  relations 
which  you  hold  to  your  fellow-citizens.  Gentlemen,  let  me 
give  you  a  few  facts.  The  United  States  supports  today 
14,600  poor  people  here  in  the  city  of  New  Orleans.  The 
same  United  States  ...  is  maintaining  and  keeping  up  to  a 
great  extent  nearly  every  charity  which  belongs  to  the  city 
or  State.  The  levees,  on  which  the  life  of  your  country 
depends,  which  from  local  causes  cannot  be  repaired  by  the 
civil  authorities,  must  be  attended  to  by  the  United  States, 
and  the  sum  of  $160,000  is  being  laid  out  now  by  the  United 
States  for  the  purpose  of  preventing  this  delta  of  the 
Mississippi  from  being  subject  to  overflow.  Now,  in  view 
of  this  state  of  things,  if  you  desire  to  take  these  matters 
ofif  the  hands  of  the  General  Government,  look  to  it  well 
that  you  have  the  means  to  carry  out  the  necessities  of  the 
times,  and  the  power  to  compel  observance."^ 

The  Confederates,  who  after  the  surrender  of  Lee  and 
other   southern   commanders   came   crowding  back   to   the 

^Annual  Cyclc^aedia.  1865,  subject  "Louisiana,"  p.  510. 
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State,  showed  a  strong  desire  to  take  General  Hurlbut  at 
his  word  and  to  assume  the  burdens  hitherto  borne  by  the 
United  States  government.  Both  by  self-interest  and  by  the 
president's  proclamation  of  amnesty  they  were  encouraged 
to  undertake  the  task  of  self-government,  and  to  restore 
their  broken  fortunes.^  Under  the  proclamation  of  amnesty 
those  falling  below  certain  ranks  and  possessing  less  than 
$20,000  worth  of  property  were  enabled,  by  taking  an  oath 
of  allegiance,  to  be  restored  to  citizenship ;  and  many  in  the 
exempted  class  sought  a  special  pardon  of  the  president,  and 
obtained  it.  Abandoned  property,  unless  it  had  been  con- 
demned in  the  United  States  courts,  was  restored  to  those 
who  had  been  pardoned.  Where  real  estate  had  been  con- 
fiscated and  sold  by  the  government  the  Confederates 
bought  it  back  from  the  purchasers  at  a  reasonable  figure, 
being  much  aided  by  the  resolution  of  Congress  that  "  no 
punishment  or  proceedings  under  said  act  [Confiscation  Act 
of  July  17,  1862]  should  be  so  construed  as  to  work  a  for- 
feiture of  the  real  estate  of  the  offender  beyond  his  natural 
life."- 

The  Confederates  were  further  aided  by  the  attitude  of 
Governor  Wells,  who,  on  March  4,  1865,  on  the  election  of 
Governor  Hahn  to  the  United  States  senatorship,  had  suc- 
ceeded from  lieutenant-governor  to  governor.  Having  been 
recognized  by  President  Johnson  as  the  legitimate  governor 
of  Louisiana,  he  was  so  far  from  showing  any  harsh  feeling 
toward  the  returning  rebels  that  he  actually  strove  to  win 
them  over  by  every  means  in  his  power.  He  recommended 
to  the  president  for  executive  pardon  many  who  fell  within 
the  excepted  classes.  Offices  were  given  them,  and  they 
were  constantly  called  into  consultation.     All  recollection  of 

'  General  Richard  Taylor  says  that  at  the  close  of  the  war  his 
plantation  had  been  confiscated,  and  his  property  consisted  of  two 
horses,  one  of  which  was  lame  and  unfit  for  service. 

*  The  effect  of  this  joint  resolution  was  to  give  those  purchasing 
the  confiscated  property  of  absent  rebels  the  enjoyment  of  said 
property  only  during  the  lifetime  of  the  rebels.  Hence  such  pur- 
chasers, having  only  a  precarious  tenure,  were  willing  to  resell  to 
the  old  owners. 
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the  fact  that  he  had  been  forced  to  flee  his  home  on  account 
of  his  Union  procHvities  seemed  to  have  vanished  from  his 
mind.  It  afterwards  became  clear  that  Wells  was  merely 
seeking  political  advancement,  and  that  he  saw  in  the  votes 
of  the  ex-Confederates  the  best  chance  of  reelection  to  the 
gubernatorial  office. 

One  of  Wells's  most  important  acts  after  his  elevation  to 
the  governorship  was  to  displace  Captain  Hoyt,  the  mayor 
of  New  Orleans,  and  to  give  that  office  to  Dr.  Hugh 
Kennedy.  This  action  created  somewhat  of  a  sensation 
among  the  radicals  and  even  among  Banks's  adherents,  for 
Hoyt  was  an  appointee  of  Banks  and  a  supporter  of  Hahn, 
while  Kennedy  was  regarded  as  an  unregenerate  pro-slavery 
man.  Denison  wrote  on  the  day  that  Kennedy  entered 
upon  the  duties  of  his  office  (March  21,  1865)  that  though 
the  alleged  reason  for  the  appointment  of  Kennedy  was  that 
the  office  ought  properly  to  be  held  by  an  old  citizen,  the  real 
reason  was  that  the  mayor  of  New  Orleans,  through  the 
police  and  other  agencies,  almost  completely  controlled  the 
city  elections,  and  through  them  the  state  elections.^  Hence 
it  was  believed  to  be  a  clever  move  on  the  part  of  Wells  to 
strengthen  his  own  position. - 

Governor  Wells,  however,  now  proceeded  still  further  in 
opposition  to  the  policy  followed  by  General  Banks.  On 
May  3  he  issued  a  proclamation  rejecting  the  former  regis- 
tration of  voters  made  under  Banks,  and  ordering  a  new 
one  for  the  elections  that  were  to  take  place  in  the  autumn. 
His  plea  was  that  the  late  register  of  voters  in  the  city  of 
New  Orleans,  J.  Randall  Terry,  had  made  an  official  state- 

^  Chase  Correspondence,  p.  456.  The  official  head  in  New  Orleans 
after  Monroe  (1862)  was  first.  G.  F.  Shepley,  post  commandant, 
then  Godfrey  Weitzel,  Jonas  H.  French  (provost-marshal  acting 
mayor),  Captain  Miller,  Captain  Hoyt,  and  Hugh  Kennedy.  Ken- 
nedy was  displaced  later  by  S.  Quincey,  and  then  restored,  and  finally 
yielded  to  INIonroe,  elected  1866.  Annual  Cyclopaedia,  1866,  subject 
"  Louisiana,"  p.  449. 

*  Senator  B.  F.  Jonas,  however,  says  that  his  party  soon  came  to 
regard  Kennedy  as  a  Union  man  and  a  scalawag,  and  were  desirous 
of  putting  him  out.  He  also  says  that  his  party  soon  became  antago- 
nistic to  Wells  because  they  wanted  new  elections  over  the  State, 
while  Wells  wanted  to  keep  his  appointees  in  office. 
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ment  under  date  of  ]\Iarch  6,  1865,  that  nearly  5000  persons 
were  registered  as  voters  who  did  not  possess  the  qualifica- 
tions required  by  law.^  It  was  also  maintained,  though  tlie 
governor  did  not  refer  to  the  matter,  that  many  of  those 
registered  were  negroes.^  General  Banks,  under  whom  the 
registration  was  made,  was  so  anxious  to  secure  a  large  vote 
for  the  ratification  of  his  government  that  it  is  not  surprising 
to  find  that  many  irregularities  existed  in  the  registration; 
and  such  irregularities  naturally  cast  a  shadow  on  the 
legality  of  the  ratification  of  the  constitution  of  1864  and  the 
elections  held  under  it.  It  was  evidently  not  expected  that 
the  governor  would  take  issue  with  General  Banks  on  the 
subject  of  registration,  for  when  his  proclamation  appeared 
it  created  quite  a  sensation  in  New  Orleans. 

In  June  the  governor  issued  another  proclamation — this 
time  to  the  country  parishes — urging  them  promptly  to 
organize  civil  governments.  Until  elections  could  be  held 
for  the  formation  of  such  governments,  he  said  he  would 
appoint  sheriffs,  recorders,  police  jurors,  and  other  officers, 
but  he  would  appoint  only  such  capable  men  as  the  people 
of  each  parish  might  nominate.  Local  organization,  accord- 
ingly, was  pushed  forward  energetically,  and  the  newspapers 
nearly  every  day  contained  notices  of  fresh  appointments  by 
the  governor. 

The  government  of  the  State  seemed  to  have  become  a 
government  by  proclamations;  for  on  September  21  another 
proclamation  appeared,  announcing  that  on  November  6  an 
election  would  be  held  in  every  parish  in  the  State  for  the 
choice  of  a  governor,  lieutenant-governor,  secretary  of  state, 
treasurer,  attorney-general,  superintendent  of  public  educa- 
tion, representatives  in  the  legislature,  state  senators  in  place 
of  those  whose  term  of  office  had  expired,  and  representa- 
tives in  Congress.  The  qualifications  of  voters  required  by 
law  were  also  given.  They  embraced  all  male  whites 
twenty-one  years  of  age,  who  had  been  residents  of  the 

'  Page  88. 
Annual  Cyclopaedia,   1865,  subject  "Louisiana,"  p.  510. 
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State  for  the  twelve  months  preceding  the  election,  and  who 
had  taken  either  the  iron-clad  oath  of  December  8,  1863,  or 
the  amnesty  oath  of  May  29,  1865.  Those  excepted  from 
the  amnesty  must  be  pardoned  by  the  president.  More- 
over, the  governor  ignored  the  constitution  of  1864  so  far 
as  to  declare  that  in  all  other  respects  the  election  would  be 
conducted  in  accordance  with  the  law,  which  was  the  same 
as  under  the  constitution  of  1852.^ 

There  was  great  diversity  of  opinion  among  the  voters  of 
Louisiana  as  to  the  best  platforms  to  be  offered  to  the  public 
for  the  coming  elections,  a  diversity  which  reflected  on  a 
small  scale  the  factions  into  which  Congress  itself  was 
divided.  As  to  the  returning  Confederates,  they  seem  to 
have  been  for  the  most  part  desirous  of  renewing  amicable 
relations  with  the  state  and  the  Federal  government.  They 
accepted  in  good  faith  the  proclamation  issued  on  June  2, 
1865,  by  Governor  H.  W.  Allen,  which  said,  "  The  war  is 
over,  the  contest  is  ended,  the  soldiers  are  disbanded  and 
gone  home,  and  now  there  is  in  Louisiana  no  opposition 
whatever  to  the  Constitution  and  laws  of  the  United  States." 
Allen,  moreover,  had  transferred  to  the  Federal  military 
authorities  (Louisiana  was  still  under  martial  law)  all  the 
important  records  of  his  government.-  In  his  inaugural 
address  a  few  years  before  he  had  said,  "  Give  Louisiana  to 
some  foreign  power  rather  than  return  into  the  L'nion ; " 
but  he  had  been  a  gallant  leader  in  war  and  peace,  and  the 
Confederates  were  as  ready  to  subscribe  to  his  present  senti- 
ments of  allegiance  as  they  had  been  to  follow  him  in  the 
desperate  venture  of  secession.  The  testimony  of  Governor 
Wells  himself  was  that  the  soldiers  returning  to  their  homes 
were  wiser  and  better  men,  frankly  owning  to  the  failure  of 
their  experiment,  and  all  expressing  a  desire  to  atone  for  the 

^  In  calling  for  a  new  election,  however,  the  governor's  action  was 
based  on  the  constitution  of  1864.  which  provided  for  the  election 
of  new  representatives  to  the  legislature  in  November,  1865,  as  well 
as  for  the  other  officers  mentioned  in  the  governor's  proclamation. 
Only  half  the  state  senators  were  to  be  chosen,  the  other  half  being 
elected  for  four  years. 

*  Annual  Cyclopaedia,  1865,  subject  "Louisiana,"  p.  510. 
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errors  of  the  past  by  cheerful  obedience  to  the  government. 
In  fact,  as  we  shall  see,  the  ex-Confederates  were  soon 
regarded  by  the  radicals  as  somewhat  over  eager  to  be 
restored  to  proper  relations  with  the  Federal  government 
and  to  offices  under  it;  and  when,  in  the  winter  of  1865, 
they  came  knocking  at  the  doors  of  a  Congress  which  a  few 
short  months  before,  it  was  remembered,  they  had  wished 
to  batter  down,  they  met  with  a  cold  reception.  Nor  was 
the  behavior  of  the  Confederates  anything  but  friendly 
toward  the  Banks  party  that  had  framed  the  constitution  of 
1864  during  their  absence;  they  even  joked  with  the  mem- 
bers of  the  convention  on  the  results  of  their  labors.  The 
constitution,  it  is  true,  was  regarded  as  a  fraud,  but  under 
the  favor  of  Governor  Wells  and  the  president  they  (the 
Confederates)  hoped  to  change  all  that  at  an  early  day. 

Many  northern  men,  ex-officers  in  the  Federal  army,  and 
others  less  worthy  had  found  Louisiana  an  attractive  place 
of  residence,  and  had  determined  to  cast  in  their  fortunes 
with  its  people.  Some  question  seems  to  have  been  raised 
as  to  how  they  should  be  treated  by  the  returning  natives. 
The  popular  attitude  on  this  question  was  doubtless  ex- 
pressed by  a  Democratic  paper  which  said :  "  We  do  not 
desire  the  newcomers  to  regulate  our  domestic  institutions, 
furnish  laws,  or  administer  them.  We  have  a  sufficient 
number  of  competent  men  to  do  this."^  However,  the  same 
paper,  a  few  days  later,  hastened  to  say  (rather  incon- 
sistently, declared  a  rival  contemporary)  "  that  in  spite  of 
much  bigoted  prattle,  there  was  no  design  in  any  respectable 
class  to  regard  with  prejudice  or  suspicion,  immigrants  or 
settlers,  bringing  capital,  energy,  or  talents."  It  is  not  im- 
possible, however,  to  reconcile  the  two  statements :  capital, 
energy,  and  talents  were  desired,  but  the  old  inhabitants  were 
not  ready  to  surrender  the  reins  of  government  to  strangers, 
ignorant  of  the  conditions  and  needs  of  the  State.  Espe- 
cially was  the  prejudice  strong  against  the  radical  Northern- 
ers, who  had  now  come  out  decidedly  in  favor  of  negro 
suffrage. 

'  Picayune,  July  2,  1865. 
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The  Democrats  in  setting  forth  their  principles  declared 
strongly  against  negro  suffrage.  A  meeting  of  Democrats 
was  held  in  New  Orleans  on  October  2,  1865,  over  which 
ex-Governor  Wickliffe  presided.^  The  resolutions  adopted 
declared  in  favor  of  President  Johnson's  policy  of  recon- 
struction, but  went  on  to  say  that  "  this  is  a  government  of 
white  people,  made  and  to  be  perpetuated  for  the  exclusive 
benefit  of  the  white  race.  In  accordance  with  the  constant 
adjudication  of  the  Supreme  Court  of  the  United  States, 
the  people  of  African  descent  cannot  be  considered  citizens 
of  the  United  States,  and  there  can  in  no  event  nor  under 
any  circumstances  be  any  equality  between  white  and  other 
races."  On  October  14  there  was  another  mass-meeting  of 
Democrats  at  which  ex-Confederates  C.  E.  Fenner  and  B.  F. 
Jonas  spoke  in  praise  of  Johnson  and  Wells.  Jonas  de- 
clared that  Wells  had  not  only  welcomed  back  the  returning 
soldiers,  but  had  avowed  himself  the  champion  of  their 
rights.  The  Democrats,  however,  declared  the  constitution 
of  1864  to  be  the  creation  of  fraud,  violence,  and  corruption, 
but  said  it  should  be  recognized  as  the  de  facto  government 
of  Louisiana  until  another  could  be  organized ;  and  they 
claimed  the  right  to  petition  Congress  for  compensation  for 
the  slaves  that  had  been  emancipated.  All  Democrats  were 
urged  to  join  in  opposition  to  the  radical  party  "  v/hich 
wishes  to  consolidate  government  on  the  ruins  of  our  State 
institutions."  Governor  Wells,  having  been  recognized  by 
the  president,^  was  seen  to  be  the  safest  candidate  for 
governor,  and  accordingly  he  received  the  nomination  of  this 
party." 

^  The  vice-presidents  were  W.  W.  Pugh,  O.  N.  Ogden,  Leon 
Burthe,  and  the  secretarj'  was  B.  F.  Jonas.     Times,  October  3  and 

4,  1865. 

^A  letter  of  Wells,  dated  June  10,  1865,  says  he  recently  visited 
the  president,  and  was  assured  that  he  would  be  sustained  in  all 
necessary  and  legal  measures  to  organize  and  uphold  civil  govern- 
ment.    Schurz's  Report  to  President  Johnson,  39th  Cong.,  ist  sess., 

5.  Ex.  Doc.  No.  2,  p.  54. 

3  Previous  to  this  time,  in  September,  the  National  Democrats  had 
advocated  a  return  to  the  constitution  of  1852,  while  another  faction, 
the  Conservative  Democrats,  had  advocated  the  acceptance  of  the 
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In  advocating  Johnson's  policy,  it  will  be  seen,  the  Demo- 
crats did  not  follow  him  in  the  more  advanced  position 
which  he  had  assumed  in  the  preceding  August.  Johnson 
had  then  become  aware  that  it  was  unwise  not  to  make  some 
concessions  to  the  radicals,  and  thus  to  cut  the  ground  from 
under  their  feet.  Accordingly,  he  had  sent  a  despatch  to 
Governor  Sharkey,  the  provisional  governor  of  Mississippi, 
saying:  "If  you  could  extend  the  elective  franchise  to  all 
persons  of  color  who  can  read  the  Constitution  of  the  United 
States  in  English,  and  write  their  names,  and  to  all  persons 
of  color  who  own  real  estate  valued  at  not  less  than  $250.00, 
and  pay  taxes  thereon,  you  would  completely  disarm  the 
adversary,  and  set  an  example  the  other  States  will  follow. 
This  you  can  do  with  perfect  safety,  and  you  thus  place  the 
Southern  States  in  reference  to  free  persons  of  color  upon 
the  same  basis  with  the  free  States.  I  hope  and  trust  your 
Convention  will  do  this,  and  as  a  consequence  the  radicals 
who  are  wild  upon  negro  franchise  will  be  completely  foiled 
in  their  attempt  to  keep  the  Southern  States  from  renewing 
their  relations  to  the  Union  by  not  accepting  their  Senators 
and  Representatives."  The  president,  in  thus  adopting  a 
suggestion  which  Lincoln  had  made  to  Hahn  in  1864 
(though  Lincoln's  motive  was  a  higher  one),  showed  his 
political  sagacity ;  and  could  the  South  have  looked  forward 
a  few  years  into  the  future,  this  part  of  the  president's 
policy  might  have  been  adopted  in  1865.  But  at  this  time 
the  South,  feeling  that  the  president  had  no  real  desire  to 
extend  the  suffrage  to  the  negro  and  suggested  it  merely  as 
a  matter  of  expediency,  concluded  to  ignore  the  suggestion 
and  not  rashly  to  set  the  door  ajar  for  the  entrance  of  the 
negro  to  political  rights.  If  we  consider  the  question  with- 
out doctrinaire  prejudices,  we  shall  see  that  it  would  have 
been  a  most  extraordinary  proceeding  on  the  part  of 
southern  Democrats  to  confer  the  franchise  on  a  class  of 

constitution  of  1864  until  the  meeting  of  another  convention.  A 
month  later  the  latter  platform  had  been  appropriated  by  the  Na- 
tional Democrats.  Annual  Cyclopaedia,  1865,  subject  "Louisiana," 
p.  512. 
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persons  who  had  just  been  emancipated  from  slavery,  when 
nearly  all  the  Northern  and  Western  States  at  that  time 
refused  the  suffrage  even  to  negroes  who  had  been  born 
free.  It  was  natural  that  they  should  expect  to  return  to 
the  Union  without  being  required  to  make  so  radical  a 
concession. 

The  Democratic  platform  proved  unacceptable  to  the 
remains  of  the  old  Banks  faction,  now  called  the  "  National 
Conservative  Union  "  party,  which  came  forward  to  oppose 
what  they  alleged  was  a  return  to  the  constitution  of  1852. 
Their  platform  did  not  favor  negro  suffrage,  but  it  did  not 
mention  compensation  for  slaves.  It  upheld  the  constitu- 
tion of  1864,  repudiated  the  Confederate  debt,  and  con- 
demned secession.  Its  nominee  for  the  office  of  governor 
was  also  Wells,  but  for  the  rest  of  the  ticket  its  nominees 
were  different.^  Wells,  wily  politician  that  he  was,  gladly 
accepted  both  nominations,  declaring  that  he  did  not  see 
much  difference  between  the  two  platforms,  and  that  he 
was  strictly  a  party  candidate. - 

But  another  faction,  though  few  in  numbers,  were  unable 
to  accept  Wells ;  they  declared  that  the  governor  "  was 
trying  to  carry  water  on  both  shoulders  "  and  could  not  be 
trusted.  Some  of  these,  devoted  friends  of  ex-Governor  H. 
W.  Allen,  who  was  at  this  time  in  Mexico,  determined  upon 
him  as  their  candidate  for  governor.  This  measure  did  not 
please  those  Democrats  who  had  found  it  expedient  to  nomi- 
nate Governor  Wells;  they  declared  that  nothing  could  be 


^  The  tickets  were  as  follows  : — 


Governor 
Lieut.  Gov. 
Secty.  of  State 
Treasurer 
Auditor 
Att'y-Gen'l. 
Supt.  Pub.  Ed'cn. 


Congress 
'  Times,  October 


Conservative  Union. 
J.  M.  Wells 
J.  Q.  Taliaferro 
T.  J.  Edwards 
J.  T.  Michel 
C  M.  Olivier 
Geo.  S.  Lally 
R.  C.  Richardson 
Judge  E.  Abell 
A.  P.  Field 
William  Alithoflf 
Al.  Duperier 
'i.  John  Rav 

13,   1865. 


National  Democratic. 
J.  M.  Wells 
Albert  Voorhies 
J.  H.  Hardy 
Adam  GifFen 
J.  H.  Peralta 
A.  S.  Herron 
R.  M.  Lusher 
"  Louis  St.  Martin 
Jacob  Barker 
R.  C.  Wickliffe 
John  E.  King 
John  S.  Young 


112  History  of  Recoustructioi  in  Louisiana. 

more  unwise  than  the  nomination  of  a  man  who  would  be 
persona  non  grata  to  the  authorities  at  Washington.  Ac- 
cordingly, E.  W.  Halsey  and  other  prominent  Democrats 
issued  a  circular  withdrawing  Allen's  name  ;^  but  in  spite  of 
this  fact  he  was  so  popular  in  the  Red  River  country  that 
he  received  a  vote  of  5497. . 

In  the  election  Wells  polled  a  vote  of  22,312,-  and  the 
rest  of  the  Democratic  ticket  was  elected  by  a  large  majority. 
The  returns  showed  how  far  the  voting  under  Banks  had 
failed  to  represent  the  State ;  it  showed  further  the  determi- 
nation of  the  State  to  accept  in  good  faith  the  executive  plan 
of  reconstruction. 

In  the  meantime  the  radical  Republicans  had  been  holding 
meetings  at  which  such  speakers  as  Dostie,  Warmoth,  and 
Durell  upheld  the  policy  of  Johnson  in  terms,  but  insisted 
that  the  leaders  of  the  rebellion  should  be  disfranchised 
forever,  that  the  rank  and  file  of  the  rebels  should  be  per- 
mitted citizenship,  and  that  all  loyal  men  (white  and  black) 
should  be  "equal  before  the  law."  A  committee  of  this 
party,  calling  itself  the  "  Central  Executive  Committee  of 
the  Friends  of  Universal  Suffrage,"  wrote  to  Wells  in  the 
early  summer  declaring  that  civil  government  in  Louisiana 
on  a  limited  suffrage  had  been  a  failure,  and  that  as  gov- 
ernor he  possessed  the  discretion  to  order  a  registration  of 
whites  and  blacks  alike.  Such  a  registration,  they  urged, 
should  be  made  in  the  country  as  well  as  in  the  city.  The 
governor  answered  that  no  registration  had  ever  been  made 
in  the  rural  districts  of  any  State.  As  to  negro  suffrage,  he 
thought  it  neither  wise  nor  expedient  to  grant  it.     If  en- 

'  Allen  afterwards  thanked  those  of  his  friends  who  had  tried 
to  put  down  the  movement  tliat  had  hcen  started  in  his  favor. 
Dorsey,  Recollections  of  Allen,  p.  346. 

'The  vote  for  the  chief  officers  was:  Wells,  22,312;  Allen,  5497; 
Voorhies,  23,664;  Taliaferro,  5302;  Hardy,  20,869;  T.  J.  Edwards, 
4181  ;  Giffcn,  21,667;  Michel,  4773,  etc.  Journal  of  the  Senate,  1865, 
pp.  25-27.  The  whole  vote  seems  small  when  compared  with  the  vote 
of  i860  (40.510),  but  it  may  be  partly  accounted  for  by  the  losses  in 
the  Confederacy.  Of  15,000  men  from  Louisiana  in  Lee's  army  in 
Virginia,  only  600  were  reported  as  remaining.  Annual  Cyclopaedia, 
1865,  subject  "Louisiana,"  pp.  513,  516. 


Reconstruction  under  President  Johnson.  i  13 

dowed  with  the  ballot,  the  freedmen  would  support  their 
old  masters,  and  Union  men  like  himself  and  the  committee 
would  live  by  sufferance  in  the  State.^  It  is  impossible  to 
say  whether  Wells  really  believed  what  he  said  f  certainly  it 
was  not  believed  by  the  radicals.  It  was  declared  by  the 
Democrats  that  these  radicals  did  not  number  two  hundred 
whites  in  the  State,  but  they  were  evidently  determined  not 
to  allow  the  Democrats  to  carry  things  with  a  high  hand 
without  a  protest.  Adopting  what  was  to  be  the  view  of 
the  extreme  radical  element  in  Congress,  they  refused  to 
recognize  the  existing  government  in  Louisiana,  declared 
that  by  secession  the  State  had  reduced  itself  to  the  status 
of  a  territory,  and  that  as  such  it  was  entitled  to  elect  a 
territorial  delegate  to  Congress.^  In  accordance  with  this 
view  they  assembled  and  elected  delegates  to  a  convention, 
which  met  in  New  Orleans  on  September  27.  After  a 
session  of  several  days  this  convention  adopted  a  platform 
and  fixed  November  6  as  election  day  (the  official  date). 

To  the  great  disgust  and  indignation  of  the  Democrats 
the  election  was  actually  held.  It  resulted  in  the  choice  of 
Henry  Clay  Warmoth  as  delegate.*  For  the  first  time  in 
the  history  of  the  State  the  negroes  voted  freely ;  and  so 
delighted  were  they  with  this  new  privilege  that  they  con- 
tributed of  their  means  to  defray  the  expenses  of  their 
delegate  to  Washington  by  depositing  fifty  cents  or  a  dollar 
in  a  box  at  each  polling  place.  The  Democrats  asserted 
that  the  negroes  were  assessed  one  dollar  per  capita,  but 
the  radicals  denied  that  there  was  any  assessment.^      War- 

^  Times,  July  12,  1865. 

*  The  New  York  Times,  however,  says,  "  Would  not  the  negro 
vote  with  those  on  whom  they  are  dependent?"    July  8,  1865. 

'  Of  course  this  view  was  not  original  with  Warmoth ;  Sumner 
had  adopted  it  two  years  before.  Sumner,  "  Our  Domestic  Rela- 
tions," Atlantic  Monthly,  October,  1863,  p.  523. 

^For  his  career,  see  National  Cyclopedia  of  American  Biography, 
X,  80. 

*  However,  in  the  petition  which  he  addressed  to  Congress  on 
February  2,  1866,  Warmoth  claimed  that  the  voluntary  contributions 
of  the  voters  at  Napoleonville,  amounting  to  eighty  dollars,  together 
with  the  ballot-box,  had  been  seized  by  the  sheriff  and  his  posse. 
It  is  therefore  certain  that  the  negroes  were  persuaded  to  contribute 
to  the  expenses  of  their  indigent  delegate. 
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moth  afterwards  claimed  that  some  of  his  polHng  places 
were  closed  by  the  military  authorities ;  but  certainly  the 
governor  was  not  responsible  for  this  opposition,  for  he 
had  announced  that  unless  the  negroes  tried  to  vote  at  the 
official  polls  they  must  not  be  interfered  with.^  In  any  case, 
Warmoth,  who  had  no  opponent,  claimed  that  the  vote  cast 
for  him  was  19,000.- 

On  November  13  the  radicals  held  a  mass-meeting  in  New 
Orleans  at  which  speeches  were  made  by  Flanders,  Waples, 
and  Warmoth  f  and  resolutions  were  passed  protesting 
against  any  attempts  to  substitute  for  slavery  any  system  of 
serfdom  or  forced  labor,  and  declaring  that  as  the  necessities 
of  the  nation  had  called  the  colored  man  into  the  public 
service  in  the  most  honorable  of  all  duties — that  of  soldier, 
this  fact,  together  with  his  loyalty,  patience,  and  prudence, 
should  assure  Congress  of  the  justice  and  safety  of  giving 
him  a  vote  to  protect  his  liberty. 

In  his  special  plea  of  February  2,  1866,  Warmoth  stated 
that  the  Democratic  party  had  rejected  the  constitution  of 
1864  as  fraudulent,  which  was  exactly  the  position  his  party 
had  taken.  Louisiana  had  no  valid  civil  government,  and 
must  depend  on  Congress  to  receive  one  delegate,  like  any 
other  territory;  for  to  the  condition  of  a  territory  had  it 
been  reduced  by  its  secession  and  rebellion.  As  to  the  exist- 
ing government,  he  quoted  Colonel  A.  P.  Field  as  declaring 
that  Governor  Wells  had  received  Confederate  officers  in  his 
house  when  "  their  hands  were  still  bloody  with  the  blood 
of  Union  soldiers,"  and  that  Confederates  had  been  regis- 
tered without  a  pardon  when  they  were  worth  over  $20,000, 
and  had  not  been  twelve  months  in  the  State.  Moreover, 
two  men  who  had  said  that  negroes  must  vote  and  that 
blood  would  be  spilt  in  defence  of  this  right  had  been 

'  True  Delta,  November  7.  1865. 

*  The  Tribune  says  that  Warmoth  claimed  2500  white  votes.  De- 
cember 12,  1865. 

»  Warmoth  on  this  occasion  said  that  he  was  going  to  get  a 
Yankee  to  invent  a  macliine  that  would  pump  out  the  black  blood 
of  negroes  and  pump  in  white  blood,  a  statement  which  was  received 
with  great  laughter  and  applause.     Times,  November  14,  1865. 
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arrested  for  seditious  language,  and  bail  had  been  refused  on 
the  ground  that  their  offence  was  treason  against  the  State 
of  Louisiana/  Finally,  threats  had  been  made  by  Demo- 
crats that  as  soon  as  the  Federal  soldiers  were  removed 
from  Louisiana,  "  all  Union  men  and  damned  Yankees 
would  have  to  go."  The  Times,  a  prominent  newspaper,  had 
said,  moreover,  that  the  attempt  to  deceive  the  negro  by  a 
solemn  electoral  farce  was  treason  against  the  entire  popula- 
tion, for  it  would  sow  the  seed  of  bitterness  between  the  two 
races;  and  that  the  charge  of  disloyalty  was  false,  Louisiana 
being  as  loyal  as  Connecticut.  The  Southern  Star,  the  organ 
of  Wells,  it  said,  had  spoken  in  contemptuous  terms  of  the 
radical  meeting,  saying:  "The  negro  people — black  and 
white — held  a  meeting  last  night  (November  13).  Some  of 
the  speakers  will  be  taken  in  hand  by  the  Grand  Jury.  As 
a  matter  of  course  we  do  not  report  the  proceedings ;  no 
decent  paper  would." 

With  this  extraordinary  petition  Warmoth  presented  him- 
self at  Washington,  and  took  his  place  in  the  anteroom  of 
the  halls  of  Congress,  with  Randall  Hunt  and  Henry  Boyce, 
who  had  been  elected  senators  by  the  Democratic  legislature 
of  Louisiana.  But  Congress,  as  we  shall  see,  was  not  pre- 
pared to  receive  either  the  Democrats  or  such  a  radical 
member  as  the  "  delegate  from  the  territory  of  Louisiana." 
It  does  not  appear  that  Warmoth's  claims  were  brought 
before  Congress.-  Perhaps  he  himself  did  not  expect  to  be 
received  after  such  an  irregular  election,  but  he  is  said  to 
have  got  a  great  deal  of  amusement  out  of  the  campaign. 

The  legislature  elected  in  November,  1865,  represented 
the  State  as  no  other  legislature  had  done  since  the  begin- 
ning of  the  war.  The  senate  consisted  of  twenty-seven 
members,  part  of  whom,  in  accordance  with  the  constitu- 
tion of  1864,  held  office  by  virtue  of  the  election  of  1864. 

^General  Canby,  the  successor  of  Banks,  released  these  two  men. 

-  See  Life  of  A.  P.  Dostie.  The  Tribune  says  that  Warmoth 
presented  his  credentials  to  Clerk  McPherson ;  and  that  Thaddeus 
Stevens  told  Warmoth  that  if  Congress  adopted  the  territorial  form 
of  government  for  the  insurrectionary  States,  he  (Warmoth)  could 
claim  his  seat.     December  9  and  13,  1865. 
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The  lower  house  consisted  of  one  hundred  and  six  mem- 
bers,^ and  inckided  such  conspicuous  names  as  B.  F.  Jonas, 
T.  C.  W.  Elhs,  Charles  E.  Fenner,  James  McConnell,  John 
McEnery,  and  other  prominent  young  lawyers  just  back 
from  the  battlefields  of  the  Confederacy.  The  Democrats 
had  carried  every  parish  but  one.  This  legislature  met  in 
extra  session  on  November  23,  1865,  in  the  old  Mechanics' 
Institute,  New  Orleans.  It  sat  until  December  22.  The 
extra  session  was  called  by  the  governor  to  consider  the 
state  debt,  the  labor  question,  and  other  local  matters,  but 
especially  to  elect  two  senators  to  be  present  in  December 
at  the  opening  meeting  of  the  new  Congress. 

That  Wells  should  counsel  the  choice  of  two  senators 
when  there  were  already  two  senators-elect,  Hahn  and 
Cutler,  who  had  been  chosen  by  a  body  over  which  Wells 
himself  as  president  of  the  senate  had  presided,  may  seem 
remarkable;  but  it  was  plausibly  argued  that  Hahn  and 
Cutler  had  been  rejected  as  not  representing  the  State,  and 
it  was  now  time  to  try  again  with  a  reorganized  State  which 
ought  not  to  fail  of  recognition.  If  Wells  had  desired  the 
senatorship,  he  would  have  been  elected ;  but  he  thought  it 
wiser  to  hold  on  to  the  office  he  had.  He  received  a  com- 
plimentary vote ;  but  the  two  candidates  finally  chosen  were 
Randall  Hunt-  (term  to  begin  March  4,  1865)  and  Henry 
Boyce  (term  beginning  March  4,  1861).^  Charles  Gayarre, 
the  historian,  was  also  a  candidate. 

Another  question  discussed  by  the  legislature  was  that  of 
calling  a  new  constitutional  convention.  A  committee  was 
appointed  the  majority  of  whom  reported  in  favor  of  sub- 
mitting the  question  to  the  vote  of  the  people,  while  the 
minority  thought  it  would  be  wiser  and  cheaper  to  accept 


'This  was  the  number  present  by  December  i. 

'  Munt  was  a  prominent  lawyer,  a  native  of  South  Carolina,  who 
seems  to  have  been  a  consistent  Union  man,  while  his  brother,  T.  G. 
Hunt,  foupht  for  the  Confederacy.  In  1867  Randall  Hunt  was 
elected  president  of  the  University  of  Louisiana.  He  and  Justice 
Chase  married  sisters. 

'On  February  19,  1861,  the  legislature  paid  $7000  to  the  repre- 
sentatives and  senators.     Acts  of  Legislature,  1866,  p.  44. 


Reconstruction  under  President  Johnson.  1 17 

the  existing  constitution,  amending  it  so  far  as  was  found 
necessary.  Both  reports  were  laid  over  for  consideration  at 
the  regular  session  of  1866.  The  most  important  matter 
considered  was  the  labor  question ;  but  to  understand  the 
attitude  of  the  legislature  on  this  important  subject  it  will 
be  necessary  to  go  back  and  consider,  as  briefly  as  possible, 
the  economic  status  of  the  negro  as  it  was  during  the  Civil 
War  and  as  it  was  affected  by  the  close  of  hostilities. 

In  i860  the  slave  population  of  Louisiana  was  331,726, 
while  the  free  persons  of  color  numbered  18,647.  Accord- 
ing to  this  census,  the  white  population  had  a  majority  of 
7000;  but  when  the  summons  of  war  came  and  thousands 
of  the  whites  left  the  State  to  fight  in  V'irginia  and  Ten- 
nessee, the  colored  population  must  have  formed  a  large 
majority  of  those  that  were  left. 

No  sooner  had  Butler  assumed  control  of  New  Orleans 
and  the  surrounding  districts  than  the  question  of  what  to 
do  with  the  negro  forced  itself  upon  his  attention.  A  year 
before,  at  Fortress  Monroe,  he  had  solved  the  question  by 
an  epigram.  When  some  five  hundred  slaves  took  refuge 
in  his  camp,  he  refused  to  return  them,  and  put  them  to  work 
on  his  fortifications,  declaring  that  they  were  "  contraband 
of  war."  This  witticism,  winked  at  by  the  War  Depart- 
ment at  Washington,  gave  a  new  name  to  the  slave ;  the 
North  received  it  with  applause.^     Following  the  same  view, 


^  The  application  of  "  contraband  "  to  persons  was  not  new.  The 
diplomacy  of  the  United  States  had  already  made  the  law  of  con- 
traband apply  to  persons  as  well  as  to  goods.  Cox  says  military 
enemies  found  on  a  neutral  ship  are  classed  under  "  contraband  "  by 
the  United  States.  Three  Decades,  p.  265.  Of  course,  Butler's  ap- 
plication was  new,  unless  slaves  be  regarded  as  enemies'  goods  and 
chattels.  Rhodes  says  Butler  applied  the  term  first  to  three  slaves, 
and  by  July  30  he  had  nine  hundred.  "  The  application  of  this 
phrase  had  not,  as  Butler  himself  admits,  high  legal  sanction."  His- 
tory of  United  States,  III,  466,  467.  Peirce  says :  "  Contrabands 
appeared  with  their  wives  and  children,  dependents  to  whom  the 
contraband  theory  could  not  be  applied."  The  War  Department, 
moreover,  wrote  to  Butler  that  the  military  authorities  could  lay  no 
claim  to  fugitives,  and  that  he  must  not  interfere  with  the  slaves  of 
peaceable  citizens  or  prevent  voluntary  return  of  slaves.  Peirce, 
Freedmen's  Bureau,  University  of  Iowa  Studies  in  History,  1904, 
pp.  5.  6. 
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the  government,  by  act  of  Congress  of  August  3,  1861, 
declared  that  all  property  used  in  the  aid  of  insurrection 
should  be  confiscated,  and  that  owners  should  forfeit  all 
claims  to  slaves  whose  labor  was  used  in  any  service  against 
the  United  States.^  In  the  following  year,  moreover,  the 
Confiscation  Act  of  July  17,  1862,  declared  free  the  slaves 
of  all  persons  in  rebellion.-  In  the  same  year  the  War 
Department  forbade  the  restoration  to  their  masters  of  any 
slaves  that  took  refuge  in  the  Federal  lines.  Nothing 
further  in  the  matter  of  regulations  was  done  until  the  ap- 
pearance of  the  emancipation  proclamation,  which,  after 
due  notice  one  hundred  days  before,  was  issued  by  Lincoln 
on  January  i,  1863. 

Enough,  however,  had  been  done  to  encourage  many 
slaves,  when  the  Federal  camps  were  in  their  vicinity,  to 
escape  from  the  plantations  and  the  toil  of  the  fields  and 
to  throw  themselves  within  the  Federal  lines,  seeking  at  the 
hands  of  the  army  officers  food,  raiment,  and  a  life  of 
leisure.  The  exodus  of  slaves  from  the  neighboring  country 
parishes  of  the  State  into  Baton  Rouge,  into  Carrollton,  and 
into  New  Orleans  was  so  great  as  to  strain  the  resources 
of  the  Federal  authorities  to  support  them.  When  the 
Federal  army  marched  into  a  sugar  parish,  all  was  excite- 
ment among  the  negroes.  It  was  like  thrusting  a  walking 
stick  into  an  ant  hill,  says  Parton,^  the  negroes  swarmed 
out,  quit  work,  and  became  servants  of  the  officers,  or  camp 
followers.  Ten  thousand  poured  into  New  Orleans  alone, 
and  Ijutler,  although  evidently  pleased  that  they  should  run 
away  from  their  masters,  had  to  issue  orders  that  no  more 
should  be  received  at  the  various  posts.  Some  planters, 
unable  to  make  their  slaves  work,  and  unwilling  to  support 
them  in  idleness,  actually  sent  them  within  the  Federal  fines, 
hoping  to  reclaim  them  later.     This  Butler  tried  to  stop  by 

*  This  act,  as  we  have  seen,  caused  much  indignation  in  the  South, 
and  led  to  retaliatory  acts  on  the  part  of  the  Confederate  Congress 
in  regard  to  the  confiscation  of  debts.     See  page  27. 

*  Schouler,  History  of  the  United  States,  VI,  222,  note. 
»  Butler  in  New  Orleans,  p.  489. 
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emancipating  such  slaves  on  his  own  responsibihty,  though 
he  knew  that  Lincoln  had  revoked  the  orders  emancipating 
slaves  issued  by  Federal  commanders  in  Missouri  (1861)^ 
and  in  South  Carolina  (1862).- 

As  the  dark  flood  threatened  to  overwhelm  the  city, 
Butler's  ingenuity  devised  a  way  out  of  the  difficulty.  He 
forestalled  the  method,  which  later  was  widely  adopted,  of 
seizing  abandoned  sugar  plantations  and  working  them  for 
the  benefit  of  the  United  States  with  the  labor  of  "  contra- 
bands." His  brother.  Colonel  Butler,  who  was  making  a 
large  fortune  by  speculations  under  the  patronage  of  the 
commanding  general,  had  bought  a  standing  crop  for  $25,- 
000,  and  now  began  to  cultivate  it  with  hired  labor,  white 
and  black.  Loyal  planters  in  St.  Bernard  and  Plaquemines 
were  persuaded  to  enter  into  an  agreement  by  which  they 
were  to  pay  wages — $10  a  month  for  able-bodied  males — to 
their  former  slaves,  and  the  military  authorities  became  the 
nominal  employers  and  controlled  the  conduct  of  the  em- 
ployees. Insubordination  among  them  was  punished  by  the 
provost  marshal,  generally  by  imprisonment  in  darkness  on 
bread  and  water.  This  experiment  seems  to  have  been 
successful.  A  visitor  to  Colonel  Butler's  plantation,  which 
was  some  distance  below  the  city,  describes  the  employees 
as  working  admirably  under  the  promise  of  wages. ^  In 
New  Orleans  the  refugees  were  for  the  most  part  dependent 
on  the  bounty  of  the  military  authorities.  ]^Iany  of  them 
became  the  servants  of  Butler  and  his  officers ;  and  as  has 
already  been  noted,  among  the  negro  servants  in  New 
Orleans,  to  whom  his  door  was  always  open,  the  command- 
ing general  had  "  a  spy  behind  the  chair  of  the  master  of 
every  household." 

In  July,    1862,   General   Phelps,   who   was   stationed   at 

'  Fremont  tried  to  free  slaves  only  of  those  in  rebellion,  and 
Lincoln  refused  because  he  feared  to  lose  Kentuck}-.  Rhodes,  His- 
tory of  United  States,  III,  470.  Hunter  went  further;  he  declared 
free  the  slaves  in  Georgia,  Florida,  and  South  Carolina,  and  en- 
listed them.     Peirce,  Freedmen's  Bureau,  p.  4. 

*  Parton.  Butler  in  New  Orleans,  p.  492. 

^  Chase  Correspondence,  pp.  378,  379,  380,  409. 
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Carrollton,  decided  to  utilize  the  negroes  that  were  crowd- 
ing into  his  camp  by  organizing  them  into  companies  to 
fight  for  the  Union.  He  assigned  as  a  reason  for  this  action 
that  "  Society  in  the  South  seemed  to  be  on  the  point  of 
dissohition,  and  the  best  way  to  prevent  the  African  from 
becoming  instrumental  in  a  general  state  of  anarchy  was  to 
enlist  him  in  the  cause  of  the  Republic.  If  his  services  were 
rejected,  any  petty  military  chieftain,  by  offering  him  free- 
dom, could  engage  the  negro  for  the  purpose  of  robbery 
and  plunder."  Much  to  the  indignation  of  General  Phelps, 
Butler  informed  him  that  organization  of  "  contrabands  " 
into  companies  had  not  yet  been  authorized  by  the  president, 
but  that  as  Congress  had  authorized  the  employment  of 
negroes  in  public  service,  Phelps  might  employ  them  in 
cutting  down  trees  and  forming  abatis.  This  suggestion 
Phelps  loftily  rejected,  saying  that  he  was  "no  slave 
driver." 

A  few  months  later,  however,  Butler  himself  decided  to 
carry  "  Africa  into  the  War  "  by  enlisting  his  friends,  the 
free  men  of  color.^  Of  the  28,(X)0  colored  persons  in  New 
Orleans,  10,000  were  of  this  class.  Frequently  owning 
valuable  property,  and  in  many  cases  well  educated,  they 
overwhelmed  Butler  with  attentions,  and  he  found  pleasure 
in  dining  at  their  tables.  One  of  them,  says  Parton,  gave 
the  commanding  general  a  banquet,  at  which  the  seven 
courses  were  served  on  silver  plate.  At  another  banquet 
a  colored  orator  thought  to  eulogize  the  general  by  pro- 
posing as  a  toast :  "  Here's  to  General  Butler.  He  has  a 
white  face,  but  a  black  heart,"  a  sentiment  which  excited 
much  amusement  in  the  North  as  well  as  in  the  South. - 

Butler  recalled  the  fact  that  these  men  had  fought  with 
bravery  under  General  Jackson  at  the  battle  of  New 
Orleans,  and  though  there  was  much  dissatisfaction  felt  at 
their  enlistment,  they  had  been  publicly  thanked  by  Jackson 
for  their  services.     Butler,  moreover,  was  able  to  assign  a 

*  Parton,  Butler  in  New  Orleans,  pp.  505-507,  516. 

*  Cox,  Three  Decades,  p.  425. 
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still  stronger  excuse  for  his  action.  The  only  body  of  negro 
soldiery  organized  in  support  of  the  Confederacy  was  com- 
posed of  these  free  men  of  color  from  New  Orleans.  It 
is  true  that  they  never  fought  for  the  Confederacy,  but  in 
April,  1861,  they  had  been  accepted  as  part  of  the  Louisiana 
state  militia.  In  the  following  year,^  when  the  state  militia 
was  reorganized  (January  27,  1862),  it  was  made  up  wholly 
of  whites;  but,  a  month  before  the  fall  of  New  Orleans, 
Governor  Moore  issued  an  order  to  the  free  men  of  color 
to  maintain  their  organization  and  to  be  prepared  to  obey 
orders.-  When  the  city  was  captured  they  did  not  retire 
with  the  regular  troops ;  and  when  Butler  called  on  them  to 
enlist  on  the  Union  side,  they  eagerly  accepted  his  invita- 
tion. Three  regiments  and  two  batteries  of  artillery,  for 
the  most  part  under  white  officers,  were  formed  in  a  short 
time.  It  was  the  first  colored  contingent  of  the  Federal 
army,  as  it  had  been  the  first  and  last  such  contingent  of  the 
Confederate  army.^  Their  complexion,  according  to  Butler, 
was  "about  that  of  Vice-President  Hamlin,  or  the  late  Air. 
Daniel  Webster."  In  November,  1862,  they  served  under 
General  Weitzel  in  his  expedition  to  the  Lafourche  district; 
and  the  general  protested  against  their  use,  declaring  that 
the  presence  of  colored  troops  tended  to  stir  up  the  slaves 
against  the  women  and  children  in  that  region.  Butler 
calmly  replied  that  if  there  were  any  insurrection,  the  rebels 
had  only  themselves  to  blame ;  let  them  submit,  and  thus 

1  Times-Democrat,  April  30,  1903. 

*  Charles  W.  Gibbons  (colored)  testified  that  he  was  in  the  Con- 
federate service  for  two  weeks,  but  that  as  soon  as  Butler  arrived, 
he  and  other  free  men  of  color  wrote  him  a  petition  asking  authority 
to  raise  a  company.  He  says  that  when  the  rebellion  broke  out, 
the  Confederates  called  on  all  the  free  people  to  do  something  for 
the  Confederacy,  and  if  they  did  not,  a  committee  was  appointed 
to  look  after  them,  and  they  would  be  robbed  of  their  property,  if 
not  killed.  Gibbons  was  advised  by  a  policeman  to  enlist  under 
penalty  of  lynching.  He  enlisted  in  Captain  Jourdan's  company, 
but  resigned  as  soon  as  possible.  Others  had  to  enlist  to  save  them- 
selves. Some  free  men  of  color  did  not  enlist.  Report  of  Select 
Committee  on  New  Orleans  Riots,  39th  Cong.,  2d  sess.,  H.  Rept. 
No.   16,  testimony,  p.   126. 

'These  free  men  of  color  were,  of  course,  far  superior  in  educa- 
tion and  general  enlightenment  to  the  slaves. 
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obtain  the  protection  of  the  Federal  army  against  insur- 
rection. But  Weitzel  offered  his  resignation,  and  it  was  not 
without  much  persuasion  that  he  was  induced  to  continue 
in  the  service.^ 

Butler  now  went  further.  Anticipating  the  later  policy 
of  the  Federal  government,  he  began  to  enlist  not  only  the 
free  men  of  color  but  also  the  freedmen  who  had  been  set 
free  by  their  owners  or  by  the  military  courts,  or  had  come 
in  from  the  enemies'  lines.  In  fact,  if  the  fugitive  negroes 
were  brave  enough  to  enlist,  the  general  forgot  to  ask 
whether  they  were  legally  slaves  or  free.-  As  the  proclama- 
tion of  emancipation  made  the  Federal  government  re- 
sponsible for  ex-slaves,  the  enlistment  of  freedmen  naturally 
went  on  apace,  and  later  General  Banks  maintained  that  the 
number  in  the  Federal  army  from  Louisiana  amounted  to 
15,000.  Many  of  them  served  with  bravery  at  Port  Hudson 
in  1863,  and  their  devotion  to  the  cause  of  the  Union  on 
that  occasion  and  others  was  frequently  urged  at  a  later 
period  as  entitling  them  to  the  suffrage  at  the  hands  of  the 
Federal  government. 

On  the  other  hand,  the  Confederate  authorities,  recogniz- 
ing the  immense  difference  between  the  free  men  of  color 
and  the  lately  emancipated  slaves,  never  enlisted  the  latter 
as  soldiers,  although  it  was  suggested  more  than  once  that 
the  experiment  should  be  tried  in  retaliation.  When  the 
Federal  government  first  adopted  the  policy,  indignation  at 
the  South  ran  high.  It  was  regarded  as  a  measure  un- 
authorized by  the  laws  of  civilized  warfare,  worse  in  its  con- 
sequences than  the  arming  of  savages  by  the  English  in  the 
Revolutionary  War.  Accordingly,  Jefferson  Davis,  hoping 
to  arrest  the  movement,  issued  a  proclamation  declaring 
"  that  negro  slaves  captured  in  arms  should  not  be  treated 
as  prisoners  of  war,  but  should  at  once  be  delivered  over  to 
the  executive  authorities  of  the  respective  States  from 
which  they  had  been  taken,  to  be  dealt  with  according  to 


•O.    G.   Villard,   "The   Negro   in   the   Regular   Army,"   Atlantic 
Monthly,  June,  1903,  p.  721. 
'Chase  Correspondence,  p.  316. 
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the  law  of  the  said  States."^  This  attitude  of  the  Con- 
federate authorities  only  exasperated  the  North,  and  called 
forth  threats  of  retaliatory  measures ;  it  did  not  stop  the 
enlistment  of  freedmen.^  As  the  South  refused  to  regard 
them  as  soldiers  or  to  exchange  them,  the  North  assigned 
this  as  one  of  the  reasons  for  stopping  exchanges  and  leav- 
ing northern  soldiers  crowded  in  southern  prisons.  The 
main  reason,  however,  was  that  a  failure  to  exchange 
crippled  the  South  more  rapidly  than  the  North ;  and  Gen- 
eral Grant  decided  to  take  advantage  of  this  fact,  declaring 
that  a  soldier  that  died  in  a  southern  prison  served  his 
country  as  well  as  one  that  died  on  the  battlefield.^ 

The  emancipation  proclamation  of  January  i,  1863,  as 
is  well  known,  emancipated  the  slaves  only  in  those  States 
or  parts  of  States  then  in  rebellion.  The  president  did  not 
believe  that  he  had  the  right  to  free  the  slaves  in  loyal 
States  like  Kentucky  and  Maryland,  but  in  thus  crippling 
the  South  he  held  that  he  was  doing  "  an  act  of  justice 
warranted   by   the    Constitution   upon   mihtary   necessity." 

^  Just  before  the  surrender  of  Lee,  however,  the  Confederate 
Congress,  finding  itself  in  desperate  straits,  decided  to  authorize 
President  Davis,  at  his  discretion,  to  arm  negroes  and  grant  them 
freedom,  but  it  was  already  too  late  for  this  desperate  venture. 
Cox,  Three  Decades,  p.  213;  and  Garner,  Reconstruction  in  Missis- 
sippi, p.  28.  T.  N.  Page  says  that  a  number  of  negro  regiments 
were  enlisted  in  the  Confederate  army,  one  in  Louisiana,  and  two 
in  Virginia;  but  he  does  not  say  they  fought.  He  says  that  if  it 
had  been  permitted,  more  negroes  would  have  enlisted  in  the 
southern  army  than  in  the  northern  (186,097).  Page,  "The  Negro," 
McClure's,  ^larch,   1904,  pp.  552   (note),  553. 

-  It  is  interesting  to  note  that  in  our  Revolutionary  War  the  Conti- 
nental Congress  in  December,  1/77,  ordered  that  all  loyalists  taken 
in  arms  in  the  British  service  should  be  sent  to  the  States  to  which 
they  belonged  to  suffer  the  penalty  inflicted  by  laws  of  such  States 
against  traitors.  Two  prominent  Quakers  in  Philadelphia,  con- 
victed of  having  assisted  the  English,  were  hanged.  Lecky,  Eng- 
land in  i8th  Century,  IV,  108.  The  North  maintained  that  at  Fort 
Pillow  and  elsewhere  no  quarter  was  given  to  negro  soldiers;  and 
Grant  told  Lee  that  he  would  retaliate  if  negroes  enlisted  in  the 
Federal  army  were  not  treated  like  whites.  This  action  seems  to 
have  prevented  the  execution  of  negro  prisoners  according  to  state 
law.  At  least  no  such  cases  are  mentioned  by  Smith.  Smith,  Po- 
litical History  of  Slavery,  pp.   150,   151. 

'Annual  Cyclopaedia,  1865,  subject  "Congress,  United  States," 
pp.  228-230. 
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Though  it  is  held  that  the  president  had  no  further  object 
than  to  cripple  rebellious  States  by  freeing  their  slaves,  it 
was  but  natural  that  in  the  excited  state  of  public  opinion 
at  that  time  the  South  should  regard  it  as  intended  to  stir 
up  an  insurrection  among  the  slaves.^  It  is  certainly  extra- 
ordinary that  such  was  not  the  effect.  An  explanation  of 
the  phenomenon  will  be  attempted  later.- 

As  far  as  Louisiana  was  concerned,  the  effect  of  the 
proclamation  was  much  complicated  by  the  fact  that  a  por- 
tion of  the  State  was  occupied  by  Federal  troops.  All  the 
slaves  were  declared  to  be  free  except  those  in  the  parishes 
of  St.  Bernard,  Plaquemines,  Jefferson,  St.  John  the  Baptist, 
St.  Charles,  St.  James,  Ascension,  Assumption,  Terrebonne, 
Lafourche,  St.  Mary,  St.  IMartin,  and  Orleans  (New 
Orleans).  These  parishes,  thirteen  out  of  forty-eight,  were 
assumed  to  be  under  Federal  control,  and  consequently  in 
them  the  existing  slaves  were  left  in  a  state  of  de  jure 
slavery.^  What  was  the  exact  number  of  slaves  in  these 
parishes  it  is  impossible  to  say.  According  to  the  census 
of  i860  they  numbered  87,812.  By  January,  1863,  this 
number  may  have  been  increased,  for  thousands  of  fugitive 
slaves  had  taken  refuge  within  the  Federal  lines  before  this 
date,  and  these  the  proclamation  evidently  did  not  free.  On 
the  other  hand,  the  number  may  have  been  less  if  Banks 
was  right  in  1864  in  declaring  that  one  fourth  of  all  the 
negroes  in  Louisiana  had  died  or  left  the  State.  Whether 
many  of  the  planters  in  these  parishes  had  emancipated 
their  slaves  of  their  own  accord  I  have  not  been  able  to 
discover.  The  newspapers  of  the  day  made  much  of  the 
case  of  J.  Madison  Wells,  afterwards  the  Union  governor 

'  Nor  did  the  proclamation  satisfy  foreign  powers,  if  we  may 
judge  by  the  criticism  of  Lord  John  Russell,  who  declared  that 
the  proclamation  "  '  makes  slavery  at  once  legal  and  illegal.  There 
seems  to  be  no  declaration  of  a  principle  adverse  to  slavery.  ...  It  is 
a  measure  of  war  of  a  very  questionable  kind ; '  and  he  intimated 
that  its  object  was  not  'total  and  impartial  freedom  for  the  slave' 
but  '  vengeance  on  the  slave  owner.' "  Rhodes,  History  of  the  United 
States,  IV,  357. 

'  Page   127. 

'Annual  Cyclopaedia,  1863,  subject  "Louisiana,"  p.  594. 
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of  the  State,  who  freed  his  hundred  and  fifty  slaves  and 
conducted  them  within  the  Federal  lines.  Doubtless  there 
were  many  other  cases  among  loyal  men  who  had  been 
living  in  the  exempted  parishes. 

The  de  facto  status  of  the  negroes  within  the  Federal 
lines  depended  largely  upon  the  attitude  of  the  commanding 
general.  We  have  seen  that  Butler  made  no  deep  scrutiny 
into  the  previous  or  present  condition  of  servitude  among 
those  negroes  that  applied  to  him  for  service  of  any  kind. 
He  gave  a  particular  welcome  to  those  that  had  fled  from 
rebel  households ;  and  as  it  was  forbidden  to  return  even 
those  that  fled  from  loyal  masters,  the  condition  of  the  ex- 
slave  was  one  of  practical  freedom.  A  "  rebel "  who  was  in 
New  Orleans  at  the  time  of  its  capture  tells  the  writer  that 
her  slaves,  as  soon  as  they  learned  that  the  Federals  were 
coming  up  the  river,  gave  notice  that  they  would  work  no 
longer.  In  1864,  however,  slavery  was  still  existent  de  jure 
within  the  Federal  lines ;  but  on  the  8th  of  January  of  that 
year  General  Banks,  upon  his  own  responsibility,  suspended 
all  the  laws  concerning  slavery  existing  in  the  old  constitu- 
tion or  statutes  of  Louisiana.  His  explanation  was  that  as 
the  War  Department  had  forbidden  the  return  of  fugitive 
slaves,  and  as  the  owners  could  not  get  them  back  without 
disturbing  the  public  peace,  the  slavery  laws  could  not  be 
enforced;  they  were  already  a  dead  letter.^ 

The  efifect  of  the  proclamation  in  the  thirty-five  parishes 
controlled  by  the  Confederates  is  a  much  less  complicated 
matter  to  consider.  Of  course,  for  Confederates  the  procla- 
mation had  no  validity  whatever.  They  looked  to  Davis 
and  not  to  Lincoln  for  proclamations.  But  to  the  two 
hundred  thousand  or  more  slaves  left  in  these  parishes 
the  proclamation  was  naturally  an  invitation  to  steal 
away  in  the  night-time  if  the  Federal  lines  were  distant, 
or  to  walk  boldly  away  in  the  daytime  if  those  lines 
were  near.     In  a  New  Orleans  paper  of  June,  1864,  I  have 

^  It  has  been  shown  in  a  previous  chapter  that  the  courts  of  New 
Orleans  refused  to  hold  valid  Banks's  suspension,  but  that  the  con- 
stitution of  1864  declared  slavery  abolished  in  all  Louisiana. 
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found  a  letter  written  from  Covington,  Louisiana,  by  a 
mother  to  her  son  in  the  Confederate  army.  "  Nearly 
every  negro  on  this  side  of  the  Lake,"  she  tells  him,  "has 
run  away  and  gone  to  the  Yankees."  Caroline  Merrick^ 
gives  a  similar  account  of  nearly  all  the  plantations  in  the 
Atchafalaya  district,  where  she  was  living  during  the  Civil 
War.  A  former  professor  of  Grand  Coteau  College  relates 
in  his  memoirs  that  after  the  proclamation  the  slaves  of 
that  neighborhood  kept  quiet  for  a  while ;  but  when  the 
Federal  army  passed  by,  many  followed  it  to  New  Orleans, 
where  one  fifth  of  them  died  of  privation  and  disease.^ 
Freedom  from  bondage,  a  surcease  of  toil,  and  a  more  or 
less  hearty  welcome  on  the  part  of  the  deliverer  naturally 
proved  to  be  an  attractive  program  to  the  slave. 

A  large  number  of  the  plantations,  however,  were  not 
deserted  by  the  negroes.  Some  of  the  most  valuable  slaves 
had  been  sent  by  their  masters  into  Texas  and  Alabama.^ 
Many  others  remained  on  the  plantations  because  they  had 
always  been  well  treated,  and  feared  that  if  they  decided 
to  leave,  their  latter  state  would  be  worse  than  their  former.* 
Still  others,  who  wished  to  go,  were  induced  to  stay  by  their 
masters,  who  told  them  that  they  could  be  free  where  they 
were ;  that  it  was  not  necessary  for  them  to  leave  their 
homes,  their  children,  and  their  household  effects.  Their 
freedom,  it  was  explained  to  them,  was  assured,  and  they 
could  expect  wages  from  their  old  masters.  Many  planters 
did  not  follow  this  plan ;  but  Mrs.  Merrick  says,  "  Our 
slaves  remained  on  the  place,  and  many  of  them  and  their 
descendants  are  still  in  the  employ  of  the  family."  In  the 
parishes  far  removed  from  Federal  headquarters  the  news 
of  the  proclamation  did  not  reach  the  negroes  until  long 

■  Merrick,  Old  Times  in  Dixie  Land,  pp.  51-53. 
'  Memoirs  of  Rev.  Father  Widman.     MS.,  Jesuits'  College,   New 
Orleans. 

*  Chase  Correspondence,  p.  399. 

*  Miles  Taylor  testified  that  slaves  left  a  great  many  plantations; 
and  although  his  own  place  was  within  six  miles  of  Donaldsonville, 
which  was  occupied  by  the  Federals  again  and  again,  yet  not  one 
of  over  one  hundred  slaves  ran  away  from  him.  Report  on  New 
Orleans  Riots,  p.  307. 
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after  it  had  been  issued.  Their  masters  did  not  tell  them  of 
their  freedom ;  for,  among  other  reasons,  they  did  not  believe 
that  Lincoln  had  a  right  to  free  them. 

It  has  often  been  remarked  that  throughout  the  four  years 
of  terrible  war  there  was  no  case  of  insurrection  among  the 
slaves,  nor,  in  fact,  any  of  those  awful  crimes  for  which  the 
worst  class  of  negroes  are  distinguished  at  the  present  day. 
This  seems  all  the  more  praiseworthy  when  we  remember 
that,  in  the  great  majority  of  cases,  the  master  was  far 
away  on  the  battlefield  while  his  family  on  the  plantation 
was  helpless  amid  a  swarm  of  slaves.  A  southern  paper, 
remarking  on  this  noteworthy  phenomenon,  attributed  it 
to  the  mildness  and  humanity  of  the  master's  rule  in  ante- 
bellum days.^  While,  however,  an  inhumane  master  was 
exceptional,  there  were  a  sufficient  number  of  brutal  over- 
seers to  create  a  feeling  of  revolt  among  the  slaves  in  many 
parts  of  the  South,  and  there  had  been  at  least  two  danger- 
ous insurrections  in  the  history  of  Louisiana.  The  absence 
of  crimes  against  the  whites  should  rather  be  attributed  to 
the  unconscious  appeal  which  unprotected  women  and  chil- 
dren made  to  a  simple  race  made  conservative  by  the  long 
discipline  of  slavery,  and  more  especially  to  the  habit  of 
obedience  which  subordination  had  instilled  into  every  fibre 
of  the  slave's  being.  He  looked  upon  the  white  race  as 
occupying  a  place  far  above  his  sphere ;  no  dream  of  social 
equality  had  come  to  distemper  his  brain.^ 

^  Mobile  Register  quoted  in  New  Orleans  Times,  June  23,  1865. 

*  Another  view  of  the  negro's  good  behavior  during  this  period 
has  been  offered  to  the  writer  by  the  Rev.  Dr.  Tucker,  of  Baton 
Rouge,  who  has  made  a  deep  study  of  negro  character  during  and 
since  the  war.  He  says  that  throughout  the  Southern  States,  in 
expectation  of  an  uprising,  patrols  were  kept  ready  to  move  to  any 
threatened  place.  It  was  the  fear  of  quick  vengeance,  he  maintains, 
which  kept  the  negro  down.  Carl  Schurz  says  the  great  majority 
of  the  slaves  stayed  with  their  masters.  He  also  speaks  of  the 
patrols  which  kept  negroes  from  leaving  the  plantations.  "  Can 
the  South  Solve  the  Xegro  Problem,"'  McClure's,  January,  1904,  pp. 
260,  261.  T.  N.  Page  discusses  this  question,  and  says  that  it  was 
a  compliment  to  both  races,  and  was  due  partly  to  the  instinct  of 
command  possessed  by  southern  whites  and  partly  to  the  peaceful 
disposition  of  the  negroes.  He  also  says  that  in  revolutionary  times 
the  British  offered  freedom  to  the  slaves  in  Virginia  and  the  Caro- 
linas,  and  it  had  no  effect,  except  to  exasperate  the  masters.  Mc- 
Clure's,   March,   1904,  p.  553. 
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Whatever  may  have  been  the  reason,  it  is  admitted  that 
not  only  were  there  no  uprisings  against  the  whites,  but  there 
were  a  large  number  of  cases  in  which  the  household  slaves, 
or  "  family  servants,"  showed  a  single-minded  devotion  and 
fidelity  to  their  masters  and  their  masters'  families.  Booker 
Washington  was  justified  some  years  ago,  when  making  an 
eloquent  appeal  in  behalf  of  his  race,  in  reminding  a  white 
audience  of  the  faithful  service  which  so  many  of  that  race 
performed  in  war  times.  Nor  were  the  negro  servants  of 
Louisiana  an  exception.  Many  instances  of  devotion  have 
been  brought  to  the  writer's  attention.  In  one  instance  one 
of  the  slaves  carried  off  his  master's  horses  to  Texas,  and 
after  keeping  them  there  for  two  years  brought  them  back 
in  fine  condition.  A  more  interesting  case  is  that  of  an  old 
servant  who,  learning  in  the  winter  of  1903  that  the  present 
writer  was  seeking  information  about  the  conduct  of  the 
slave  during  the  Civil  War,  wrote  to  his  former  mistress  as 
follows :  "  I  ask  of  you  as  a  favor  if  you  find  any  action  of 
mine  during  those  days  worth  mentioning,  please  do  so.  As 
I  am  getting  old,  and  am  bringing  up  a  grandson,  and  try- 
ing to  teach  him  how  to  get  along  in  this  world  among  all 
people,  and  especially  the  Southern  people,  who  are  our 
best  friends,  I  would  like  to  read  something  myself  and 
have  my  grand-child  to  read  something  that  his  grandfather 
had  done,  even  when  he  had  the  opportunity  of  being  his 
own  man."  In  answer  to  this  appeal,  his  former  mistress 
writes  as  follows :  "  Harry  was  bought  in  New  Orleans 
when  he  was  fully  grown.  He  proved  himself  faithful;  a 
trusted  servant  and  friend,  never  having  forfeited  the  con- 
fidence reposed  in  him.     He  served  through  the  campaigns 

west   of   the    Mississippi    with    Major   W as   body 

servant.  He  was  frequently  sent  on  important  errands, 
which  trust  was  never  betrayed,  though  opportunity  offered ; 
and  during  the  trying  period  after  the  war,  when  at  times 
left  as  protector  of  the  family,  never  wavered  in  his  duty. 

As  proof  of  Major  's  attachment  to  him,  he  once 

risked   his   life   to   rescue   him    from   drowning   in    Bayou 


Reconstruction  under  President  Johnson.  129 

Vermillion,  for  which  Harry  always  seemed  to  feel  he  owed 
a  special  debt  of  gratitude.  He  then  began  studying  to 
educate  himself,  and  afterwards  located  in  Plaquemines 
Parish,  from  which  he  was  sent  as  a  representative  to  the 
legislature.  An  occasional  letter  informs  us  of  his  con- 
tinued interest  and  affection  for  us,  of  his  own  welfare  and 
prosperity,  and  the  good  will  he  has  carried  through  life 
for  our  people."  Governor  H.  W.  Allen  had  a  colored 
servant  named  Vallery^  to  whom  he  wrote  in  1866  as  fol- 
lows :  "  I  think  of  you  very  often,  not  only  as  my  faithful 
servant  in  former  days,  but  as  my  companion  in  arms,  and 
on  the  battle-field.  God  bless  you,  Vallery.  .  .  .  If  I  am 
ever  a  rich  man  again,  I  will  help  you.  .  .  .  You  were  ever 
true  to  me,  and  I  will  never,  never  forget  your  services." 

These  instances  of  friendly,  affectionate  relations  between 
master  and  servant — and  they  are  only  a  few  among 
hundreds — are  worthy  of  remembrance  as  a  pleasing  con- 
trast to  the  very  hostile  relations  which  Reconstruction  was 
to  produce.  They  serve  also  to  show  the  falsity  of  the  state- 
ments occasionally  made  by  northern  men  in  regard  to  the 
relations  between  the  two  races.  Thus  in  the  letters  to 
Secretary  Chase,  so  frequently  quoted  in  these  pages,  Deni- 
son  writes  under  date  of  October  8,  1864,  that  a  law 
giving  suffrage  to  negroes  could  not  be  sustained  at  that 
time  in  any  State,  county,  or  town  throughout  the  whole 
South,  and  he  then  adds :  "  I  do  not  think  you  appreciate  or 
understand  the  intense  antipathy  with  which  Southerners 
regard  negroes.  It  is  the  natural  antipathy  of  races,  de- 
veloped and  intensified  by  the  servile,  brutal  condition  of 
one — the  insolent  despotic  position  of  the  other.  We  used 
to  hear  much  of  the  patriarchal  character  01  he  institution 
— of  the  fond  attachment  of  the  faithful  sla  — of  the 
paternal  and  affectionate  care  of  the  kind  mas;,  —and 
Southerners  used  to  profess  a  liking  for  the  negro,  never 
exhibited  in  the  North.  This  was  all  gammon.  They 
liked  the  negro  as  I  hke  my  horse — a  convenient  beast  of 

^Dorsey,  Recollections  of  Allen,  p.  352. 
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burden  for  my  use  and  pleasure.  But  that  a  negro  should 
have  a  voice  or  influence  in  Government,  or  any  rights 
which  a  white  man  is  bound  to  respect — this  is  intolerable."^ 
While  Denison  is  correct  as  to  southern  feeling  at  this  time 
toward  negro  suffrage  and  social  equality,  he  might  have 
found  the  same  sentiment  wide-spread  in  the  North.  But 
his  comparison  of  southern  servants  to  "  convenient  beasts 
of  burden "  should  be  contrasted  with  the  instances  of 
genuine  affection  given  in  the  foregoing  pages. - 

The  proclamation  of  emancipation  naturally  increased 
rather  than  diminished  the  demoralization  of  the  negroes 
within  the  Federal  lines.  The  fittest  of  them,  as  we  have 
seen,  were  enlisted  for  a  while  into  negro  companies ;  but 
thousands  of  them  still  wandered  from  plantation  to  planta- 
tion, or  forced  their  way  into  the  camps  to  be  supported  by 
their  new  friends.  Here,  while  much  sympathy  and  good 
will  were  expressed  for  them,  they  were  found  to  be  an 
intolerable  burden.  Such  planters  as  were  left  in  the  lines 
were  glad  to  employ  them  and  pay  them  wages  if  they 
could  thereby  be  certain  of  their  continued  services.  In  this 
new  order  of  things  they  had  the  hearty  cooperation  of 
General  Banks,  who  was  pondering  the  question  of  how  to 
manage  the  negroes  on  the  abandoned  and  confiscated 
plantations  which  the  government  was  trying  to  cultivate. 
The  terms  granted  by  the  old  masters  varied  on  different 
plantations.  Wages  were  from  three  dollars  to  ten  dollars  a 
month,  and  rewards  and  punishments  were  fixed  for  good 
and  bad  conduct  respectively.  The  punishments  were,  first, 
fines,  then  the  stocks,  and  lastly  expulsion  from  the  planta- 
tion. No  negro  was  allowed  to  quit  a  plantation  with- 
out a  written  license.  If  a  hand  left  the  place,  or  was 
expelled,   his  back   wages   were   forfeited   to   the  hospital 

*  Chase  Correspondence,  pp.  449-450. 

*A  Confederate  veteran  was  latelj'  heard  to  say:  "If  I  live  to 
get  to  the  Confederate  Reunion  at  New  Orleans  next  month,  I  am 
going  to  propo'^c  a  monnment.  It  is  to  be  of  black  marble  and  to 
be  erected  in  honor  of  the  'Confederate  nigger.'"  W.  B.  Hill,  in 
Report  of  Conference  of  Southern  Educational  Association,  1903, 
p.  207. 
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funds,  out  of  which  the  physicians  and  medicines  were  paid 
for.  Steahng  w^as  punished  by  a  fine  of  twice  the  value  of 
the  property  stolen,  one  half  to  go  to  the  hospital  fund. 
Much  to  the  relief  of  the  commanding  general  these  regula- 
tions seem  to  have  drawn  many  negroes  back  to  the  planta- 
tions and  to  have  resulted  in  a  fair  degree  of  success.^ 

In  the  early  part  of  the  year  1864  Banks  took  up  again  the 
herculean  task  of  dealing  with  the  negro  as  a  laborer.  In 
January,  as  we  have  seen,  on  his  own  responsibility,  he 
suspended  (not  abolished)  all  the  laws  concerning  slavery. 
He  followed  this  act,  February  3,  1864,  by  a  general  labor 
order  for  all  plantations,  public  or  private,  during  the  cur- 
rent year.  It  was  more  detailed  and  more  stringent  than 
any  previous  war  regulation :  it  forbade  the  enlistment  of 
soldiers  from  plantations  until  further  orders;  plantation 
hands  were  not  allowed  to  pass  from  one  place  to  another 
except  under  such  rules  as  might  be  established  by  the 
provost  marshal  of  the  parish ;  flogging  and  other  cruel  or 
unusual  punishments  were  forbidden ;  all  questions  between 
employer  and  employee  were  to  be  decided  by  the  provost 
marshal ;  the  possession  of  arms  or  concealed  weapons  with- 
out authority  should  be  punished  by  fine  and  imprisonment; 
laborers  should  render  to  their  employers,  between  daylight 
and  dark,  ten  hours  in  summer  and  nine  hours  in  winter  of 
respectful,  honest,  faithful  labor,  and  receive  therefor,  in 
addition  to  just  treatment,  healthy  rations,  comfortable 
clothing,  quarters,  fuel,  medical  attendance,  instruction  for 
children,  and  wages  according  to  the  following  scale:  (i) 
first-class  hands,  $8  per  month;  (2)  second-class  hands,  $6 
per  month ;  (3)  third-class  hands,  $5  per  month ;  (4)  fourth- 
class  hands,  $3  per  month.  Wages  might  be  commuted  for 
one  fourteenth  of  the  net  proceeds  of  the  crop.  Indolence, 
insolence,  disobedience  of  orders,  and  crime  were  to  be 
suppressed  by  forfeiture  of  pay  and  such  punishments  as 
were  provided  for  similar  offences  by  army  regulations. 
Laborers  were  to  be  allowed  to  choose  their  employers ;  but 

*  Annual   Cyclopaedia,   1863,   subject  "Louisiana,"  p,   594;    Chase 
Correspondence,  p.  377. 
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when  the  agreement  was  made,  they  were  to  be  held  to  the 
engagement  for  the  year  under  the  protection  of  the  govern- 
ment. In  cases  of  attempted  imposition  by  feigning  sick- 
ness, or  stubborn  refusal  of  duty,  employees  were  to  be 
turned  over  to  the  provost  marshal  for  labor  upon  public 
works,  without  pay.  Arrangements  were  to  be  made  by 
which  hands  could  cultivate  land  on  private  account.  A 
free-labor  bank  was  to  be  established  for  safe  deposits  of 
the  savings  of  the  freedmen.  As  overseers,  unlike  the  negro 
and  the  planter,  had  shown  that  they  did  not  appreciate  that 
anything  new  had  occurred  and  still  adhered  to  old  customs, 
they  were  to  be  disciplined  by  reduced  wages  and  mild 
punishments.^  Labor  was  declared  to  be  a  public  duty  and 
vagrancy  a  crime.  If,  however,  planters,  without  just 
reason,  refused  to  cultivate,  their  estates  should  be  tempo- 
rarily forfeited  to  those  that  would. - 

These  regulations  of  General  Banks  were  rigorous  enough 
to  bring  order  out  of  the  existing  chaos,  and  were  con- 
demned by  northern  philanthropists  as  oppressive  of  freed- 
men. It  is  said,  however,  that  during  the  year  1864  some 
15,000  plantations  were  worked  with  50,000  freedmen.  The 
Federal  agent  in  charge  reported  that  only  on  one  per  cent, 
of  these  plantations  would  the  freedmen  fail  to  get  their 
full  wages. ^  The  newspapers  of  that  day,  however,  are 
full  of  the  letters  of  planters  discussing  the  momentous 
question  of  free  labor.  Banks  expected  wonders  of  free 
labor,  and  prophesied  that  in  two  years  the  product  of  the 
State  would  be  quadrupled  by  the  change  from  slave  to  free 
labor.  It  is  needless  to  say  that  he  did  not  understand  the 
newly  emancipated  freedman.  Life  in  the  South  was  too 
easy,  emancipation  had  been  too  sudden,  for  any  immediate 
conversion  of  the  slave  into  a  strenuous  free  laborer.  The 
planter,  accustomed  to  compulsory  labor,  doubtless  expected 
too  much  of  his  ex-slave ;  and  the  letters  in  the  newspapers 

'Annual  Cyclopaedia,  1863,  subject  "Louisiana,"  p.  595. 

'  Times,   1864,  passim. 

'Annual  Cyclopaedia,  1865,  subject  "Louisiana,"  p.  515. 
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are  full  of  the  stealing,  the  neglect  of  work,  and  the 
mortality  of  the  negro  under  the  new  conditions.  Produc- 
tion fell  off  enormously.  For  the  year  1861,  for  example, 
Terrebonne  parish  cultivated  80  plantations  and  produced 
28,282  hogsheads  of  sugar,  while  in  1864  it  cultivated  37 
plantations  and  produced  only  625  hogsheads.  "  Why  do  I 
not  starve  my  hands  into  better  behavior?  "  pathetically  asks 
one  planter,  and  then  answers  his  own  question:  "Because 
a  negro  never  starves  where  there  is  anything  eatable  to  be 
obtained  (by  stealing")."  In  November,  1864,  a  meeting  of 
planters  was  held  of  which  Judge  Joshua  Baker,  of  Terre- 
bonne, was  elected  chairman.  This  convention  considered 
the  labor  question,  and  drew  up  regulations  which,  if 
accepted  by  the  government,  would  have  brought  the  freed- 
men  again  into  bondage,  in  fact,  if  not  in  name;  for  they 
provided  that  insolence  or  contempt  of  superiors  should  be 
punished  as  "  formerly."  Obstinate  cases  were  to  be 
treated  "  with  corporal  punishment  as  in  the  army  and  navy 
of  the  United  States." 

In  order  to  deal  with  the  problem  more  thoroughly,  Con- 
gress, on  March  3,  1863,  had  authorized  the  secretary  of 
the  treasury,  through  his  agents,  to  collect  captured  and 
abandoned  property  in  the  South.^  In  jNIarch,  1865,  just 
about  a  month  before  the  surrender  of  General  Lee,  a 
bureau  for  the  relief  of  freedmen  and  refugees  (called  the 
"  Freedmen's  Bureau")  was  established  under  the  control 
of  the  War  Department.  It  was  to  continue  during  the 
rebellion  and  for  one  year  thereafter.  This  bureau  had  full 
charge  of  all  matters  relating  to  freedmen,  especially  the 
distribution  among  them  of  lands  abandoned  by  their  owners 
or  confiscated  by  the  United  States  government.  Forty 
acres  might  be  given  for  a  term  of  three  years  to  each 
freedman,  who  was  to  pay  an  annual  rent  on  the  same  or 
purchase  it.  In  case  of  purchase  he  was  to  receive  such 
title  as  the  United  States  could  confer.  As  soon  as  the 
war  was  over  the  operation  of  the  bureau  was  extended  to 

^  Peirce,  Freedmen's  Bureau,  pp.  22-23. 


134  History  of  Reconstriiction  in  Louisiana. 

the  whole  of  Louisiana.  Aided  by  missionary  and  religious 
SQcieties  of  the  North,  it  doubtless  helped  the  negro  in  mak- 
ing provision  for  himself  in  his  new  state  of  freedom ;  but 
its  officials  were  mostly  indiscreet  army  officers — often  bent 
on  making  their  own  fortunes — who  managed  the  work  of 
the  bureau  in  such  an  inefficient  manner  that  the  planters, 
especially  those  coming  home  from  the  war,  found  the 
bureau  an  intolerable  nuisance,  and  longed  to  be  rid  of  it. 
The  planters  complained  of  the  bureau ;  the  bureau  com- 
plained of  the  planters ;  and  the  freedmen  complained  of 
both.     It  was  confusion  worse  confounded. 

It  is  not  surprising  that  such  a  bureau  was  not  conspicu- 
ously successful  in  this  conflict  of  ignorance,  passion,  and 
self-interest,  for  the  freedmen  believed  that  as  the  Federal 
Congress  had  passed  the  thirteenth  amendment  setting  them 
free,  it  was  going  to  despoil  their  old  masters  of'  all  their 
property  and  divide  it  among  the  ex-slaves  as  a  Christmas 
gift.  They  dreamed  already  of  riding  in  the  white  folks' 
carriages,  and  of  enjoying  a  kind  of  saturnalia  of  freedom. 
"  Where  is  de  government,  de  forty  acres  of  land  and  de 
mule?  "  they  began  to  cry.  In  vain  the  agents  of  the  bureau 
informed  them  that  the  government  had  no  intention  of 
giving  gratuitously.  Many  of  the  freedmen  would  not  be- 
lieve that  the  war  had  been  waged  only  to  set  them  free. 
As  to  the  Confederate  planter  returning  from  the  war, 
they  did  not  trust  him  at  all ;  contracts  with  him  might  mean 
a  renewal  of  slavery.  "  Shall  I  sign  dat  ar  paper  dat  I 
can't  read?"  one  old  darky  near  Shreveport  was  heard  to 
say;  "I'm  afraid  it  will  bring  me  back  to  slavery."  The 
planters,  on  the  other  hand,  desperate  at  the  thought  of  their 
crops  not  being  gathered,  and  exasperated  by  the  not  un- 
natural attitude  of  their  ex-slaves,  sometimes  resorted  to 
extreme  or  unlawful  measures  to  control  them.  The 
Shreveport  Gazette  of  July,  1865,  regrets  that  one  or  two 
persons  in  the  vicinity  have  inflicted  on  some  of  their  former 
slaves  punishment  which  the  law  no  longer  regarded  as 
excusable.     Some   i)lanters   drove  away   the   helpless  aged 


Reconstruction  under  President  Johnson.  135 

and  infirm  negroes,  and  promptly  received  orders  from  the 
bureau  that  they  must  take  them  back  and  make  such  con- 
tracts as  would  enable  such  persons  to  be  properly  sup- 
ported. The  town  of  Opelousas  (and  there  were  others) 
passed  an  ordinance  that  no  negro  or  freedman  should  be 
allowed  to  rent  or  keep  a  house  in  the  town,  and  that  none 
should  reside  in  the  town  who  was  not  in  the  regular  service 
of  some  white  person  or  former  owner ;  nor  should  any 
freedman  barter,  sell,  or  exchange  within  the  town  without 
a  permit.^  Last,  but  not  least,  in  July,  1865,  a  negro  at 
Shreveport  brought  in  a  paper  which  read  as  follows : 
"  This  boy  Calvin  has  permit  to  hire  to  whom  he  pleases, 
but  I  shall  hold  him  as  my  property  until  set  free  by  Con- 
gress. Signed,  E.  V.  Tully."  It  is  needless  to  say  that  the 
Opelousas  ordinance  was  abolished  by  the  Freedmen's 
Bureau,  while  both  it  and  the  slave  permit  were  forwarded 
to  Washington  by  Carl  Schurz,  special  agent  of  the  presi- 
dent, who  reported  that  some  Louisiana  planters  refused  to 
accept  the  proclamation  of  emancipation  as  valid  in  times 
of  peace,  while  others  wished  to  establish  a  system  of 
peonage. 

The  thousands  of  destitute  freedmen  who  came  into  the 
Federal  lines  were  to  be  cared  for  and  furnished  with 
employment.  To  meet  the  difficulties  of  the  situation  the 
Bureau  of  Free  Labor  under  Superintendent  Conway 
established  what  were  termed  "  home  colonies."  Of  these 
there  were  four  in  Louisiana :  the  McHatton  at  Baton 
Rouge,  the  Rost  and  McCutcheon  in  St.  Charles  parish, 
the  General  Bragg  in  Lafourche  parish,  and  the  Sparks  in 
Jefiferson  parish.  The  number  of  acres  included  in  the 
"  home  colonies "  was  9650.  The  number  of  dependents 
placed  in  them  was  1902,  of  whom  609  were  sick.  The 
colonies  were  organized  with  a  superintendent,  a  physician, 
a  cultivator  of  land,  and  a  clerk.  On  each  were  a  school 
and,  "  where  parties  so  desired,"  churches.     The  govern- 

^  Schurz's  Report  to  President  Johnson,  39th  Cong.,  ist  sess.,  S. 
Ex.  Doc.  No.  2,  p.  23. 
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ment  was  to  receive  one  third  of  the  crops  on  the  lands 
cuhivated.^ 

In  March,  1865,  General  Hurlbut  issued  a  general  labor 
order  which  provided  for  the  continuance  of  the  home 
colonies  and  for  the  enforcement  of  all  fair  contracts 
through  the  military  authorities  and  the  superintendent  of 
the  bureau.  No  cruelty,  inhumanity,  or  neglect  of  duty 
was  to  be  allowed  on  the  part  of  employers.  Wages  for  time 
lost  by  sickness  were  to  be  deducted,  and  both  wages  and 
rations  where  sickness  was  feigned  for  the  purpose  of  idle- 
ness. In  cases  of  feigned  sickness  or  refusal  to  work  ac- 
cording to  contract  the  offender  was  to  be  reported  by  the 
provost  marshal  to  the  superintendent  and  put  at  forced 
labor  on  the  public  works  without  pay. 

Very  interesting  information  as  to  the  condition  of  the 
freedmen  from  the  Republican  standpoint  is  to  be  found  in 
the  final  report  of  the  Bureau  of  Free  Labor,  Department  of 
the  Gulf,'  prior  to  its  transfer  to  the  "  Bureau  of  Refugees, 
Freedmen,  and  Abandoned  Lands."  over  which  Major- 
General  O.  O.  Howard  presided.  This  report  contains  an 
account  of  the  management  of  the  Bureau  of  Free  Labor 
up  to  July  I,  1865.  The  superintendent  complains  that  the 
press  of  the  State  is  almost  universally  opposed  to  the  con- 
tinuance of  this  bureau,  and  that  there  are  bad  men  who 
have  come  from  the  free  States  who  care  nothing  for 
humanity  or  religion,  and  "  who  are  as  ready  to  whip  the 
freedmen,  provided  it  will  bring  them  gain,  as  they  are  to 
condemn  the  same  conduct  on  the  part  of  the  men  who 
formerly  owned  the  freedmen."     In  accordance  with  the 


*  General  FuUerton,  who  succeeded  Conway,  declared  that  he  found 
these  colonies  "  managed  so  miserably  that  he  consolidated  the  four 
into  one."  Banks  had  established  a  board  of  education  for  freed- 
men, which  met  with  some  success.  He  was  also  the  pioneer  in 
laying  a  regular  tax  on  the  southern  people  for  support  of  public 
schools.  Peirce,  Freedmen's  Bureau,  p.  20.  J.  T.  Sprag^e,  assistant 
commissioner  for  Florida,  says  that  the  colony  in  that  State  stole 
all  the  hogs  and  cattle  in  the  neighborhood,  and  that  the  colonists 
would  not  work.  Fleming,  Documentary  History  of  Reconstruction, 
I,  348.. 

'  This  is  the  report  of  Superintendent  Thomas  W.  Conway,  printed 
at  New  Orleans,  1865.     In  the  collection  of  Caspar  Cusachs,  Esq. 
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law  of  Congress  of  March  3,  1865,  the  superintendent  says 
he  is  prepared  to  lease  the  abandoned  and  confiscated  lands 
of  Louisiana  to  freedmen  and  loyal  refugees  in  lots  of 
forty  acres  each,  and  some  plantations  have  been  already  so 
leased.  In  conclusion,  the  superintendent  declares  that  the 
people  of  the  South  have  some  noble  qualities;  but  they  are 
not  yet  fitted  to  be  trusted  with  the  defence  of  the  liberty  of 
the  freedmen.  He  therefore  recommends  "  that  the  work  of 
the  bureau  be  continued  for  three  or  four  years,  by  which 
time  the  freedmen,  having  acquired  lands  and  the  suft'rage, 
will  be  able  to  take  care  of  themselves.  If  the  freedmen 
are  not  protected  in  the  liberty  proclaimed  to  them,  they  will 
go  away  from  the  country,  trusting  to  God." 

In  spite  of  the  efiforts  of  the  bureau,  which  was  not  able  to 
cope  with  the  situation,  there  was  a  general  demoralization 
of  labor,  which  is  reflected  in  the  newspapers  of  the  day. 
A  planter  in  Terrebonne  writes  that  "  laborers  are  allowed 
to  disregard  agreements  with  the  planters.  The  provost 
marshal  says  he  has  no  adequate  force  to  stop  the  evil.  Oui 
people  are  in  great  distress  and  want,  from  the  fact  that  they 
made  no  crop  last  year,  and  will  make  nothing  this  year — 
and  the  tax  collector  knocking  at  the  door  and  the  levees 
broken  down."  A  New  Englander  writes  to  the  Times  that 
he  has  come  to  Louisiana  and  hired  a  plantation  of  a 
thousand  acres.  He  came  South  with  the  opinion  that  the 
negro  was  a  much  abused  race,  but  of  his  lot  of  hogs, 
chickens,  etc.,  nearly  all  had  been  stolen  by  his  "  hands." 

It  was  but  natural,  therefore,  that  the  planters,  facing 
ruin,  with  the  levees  in  a  wretched  condition  and  the  crops 
ungarnered,  should  turn  to  the  legislature  for  relief,  as  was 
done  in  a  number  of  other  Southern  States  when  the  war 
was  over.  The  Freedmen's  Bureau  was  regarded  both  as 
a  failure  and  as  an  unwelcome  agent  between  employer  and 
employee.  Accordingly,  in  September,  1865,  the  National 
Conservative  Union  men  of  Louisiana,  in  an  address  to  the 
public,  urged  that  "  representatives  to  the  General  Assembly 
should  be  selected  who  favored  the  enactment  of  such  laws 
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for  the  regulation  of  labor  as  would  induce  the  general  gov- 
ernment to  relieve  the  State  of  that  terrible  incubus,  the 
Freedmen's  Bureau." 

When  the  legislature  met  in  extra  session  on  November 
23,  1865,  it  took  up,  as  the  governor  had  suggested  in  his 
proclamation,  the  all-important  labor  question.  Blaine  de- 
clares that  among  the  Southern  States  which  passed 
stringent  labor  laws  at  this  time  Louisiana  perhaps  "  attained 
the  worst  eminence."  "  At  the  very  moment,"  he  says, 
"  when  the  Thirty-ninth  Congress  was  assembling  [Decem- 
ber, 1865]  to  consider  the  condition  of  the  Southern  States 
and  the  whole  subject  of  their  reconstruction,  it  was  found 
that  a  bill  was  pending  in  the  Legislature  of  Louisiana  pro- 
viding that  '  every  adult  freed  man  or  woman  shall  furnish 
themselves  imth  a  comfortable  home  and  znsible  means  of 
support  within  twenty  days  after  the  passage  of  this  Act,' 
and  that  '  any  freed  man  or  woman  failing  to  obtain  a  home 
and  support  as  thus  provided  shall  be  immediately  arrested 
by  any  sheriff  or  constable  in  any  parish,  or  by  the  police 
officer  in  any  city  or  town  in  said  parish  where  said  freed- 
man  may  be,  and  by  them  delivered  to  the  Recorder  of  the 
parish,  and  by  him  hired  out,  by  public  advertisement,  to 
some  citizen,  being  the  highest  bidder,  for  the  remainder  of 
the  year.'  And  in  case  the  laborer  should  leave  his  em- 
ployer's service  without  his  consent,  '  he  shall  be  arrested 
and  assigned  to  labor  on  some  public  works  without  com- 
pensation until  his  employer  reclaims  him.'  The  laborers 
were  not  to  be  allowed  to  keep  any  live-stock,  and  all  time 
spent  from  home  without  leave  was  to  be  charged  against 
tlicm  at  the  rate  of  two  dollars  per  day,  and  worked  out  at 
that  rate." 

"  By  a  previous  law,"  continues  Blaine,  "  Louisiana  had 
provided  that  all  agricultural  laborers  should  be  compelled 
to  '  make  contracts  for  labor  during  the  first  ten  days  of 
January  for  the  entire  year.'  With  a  demonstrative  show 
of  justice  it  was  provided  that  '  wages  due  shall  be  a  lien 
on  the  crop,  one  half  to  be  paid  at  times  agreed  by  the 
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parties,  the  other  half  to  be  retained  until  the  completion  of 
the  contract;  but  in  case  of  sickness  of  the  laborer,  wages 
for  the  time  shall  be  deducted,  and  where  the  sickness  is 
supposed  to  be  feigned  for  the  purpose  of  idleness,  double 
the  amount  shall  be  deducted;  and  should  the  refusal  to 
work  extend  beyond  three  days,  the  negro  shall  be  forced 
to  labor  on  roads,  levees,  and  public  works  without  pay.' 
The  master  was  permitted  to  make  deductions  from  the 
laborer's  wages  for  '  injuries  done  to  animals  or  agricultural 
implements  committed  to  his  care,  or  for  bad  or  negligent 
work,'  he,  of  course,  being  the  judge.  '  For  every  act  of 
disobedience  a  fine  of  one  dollar  shall  be  imposed  upon  the 
laborer ' ;  and  among  the  cases  deemed  to  be  disobedience 
were  '  impudence,  swearing,  or  using  indecent  language  in 
the  presence  of  the  employer,  his  family,  or  his  agent,  or 
quarreling  or  fighting  among  one  another.'  "^ 

Upon  these  two  sets  of  laws — the  pending  bill  of  Decem- 
ber, 1865,  and  "  the  previous  law  for  agricultural  laborers  " 
— Blaine  naturally  passes  some  severe  strictures,  maintaining 
that  they  violated  the  spirit,  if  not  the  letter,  of  the  thirteenth 
amendment,  which  was  ratified  by  this  same  legislature. 
Moreover,  in  the  Congress  that  met  in  December,  1865, 
Senator  Wilson  of  Massachusetts  recited  this  same  "  pend- 
ing bill "  of  the  Louisiana  legislature,  and  introduced  a  bill 
providing  for  the  nullification  of  such  peonage  laws.-  It 
is  a  noteworthy  fact,  however,  that  neither  of  the  bills 
mentioned  by  Blaine  ever  became  law  in  Louisiana.  No 
such  statutes  appear  in  the  acts  of  the  legislature.  An 
examination  of  the  journals  of  the  two  houses  shows  that 
"  the  pending  bill "  was  never  voted  upon,  nor  even  recorded 
in  the  minutes.^  The  agricultural  labor  bill,  however,  intro- 
duced by  Duncan  F.  Kenner,  did  pass  both  houses,  but  it 
was  either  never  submitted  to  the  governor  or  was  pocket- 
vetoed  by  him.     The  surviving  members  of  the  legislature 

^Blaine,  Twenty  Years,  II,  loi,  102. 
*  Congressional  Globe,  39th  Cong.,  ist  sess.,  p.  39. 
'  It  appears   in  the  radical  organ,  the   New   Orleans  Tribune,   of 
December,  1865,  but  was  doubtless  lost  in  committee. 
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cannot  recall  what  was  the  fate  of  this  bill.  It  is  very 
probable  that,  after  passing  both  houses,  it  was  suppressed 
on  account  of  the  commotion  which  it  created  when  recited 
by  Senator  Wilson  in  Congress.  Any  odium  that  attaches 
to  it,  of  course,  rests  upon  the  legislature  that  passed  it. 

Another  law,  however,  which  passed  both  houses,  was 
approved  by  the  governor,  and  was  duly  promulgated  (De- 
cember 20,  1865),  excited  much  adverse  criticism  in  Con- 
gress, and  was  exploited  by  the  radicals  within  and  without 
that  body.  This  was  the  vagrant  law,  similar  in  character 
to  existing  laws  in  Northern  States  and  to  the  vagrant  laws 
passed  by  other  Southern  States  at  this  time.  This  law 
adopted  as  a  description  of  vagrant  a  definition  to  be  found 
in  the  acts  of  1855,  as  follows:  "All  idle  persons  who,  not 
having  visible  means  to  maintain  themselves,  live  without 
employment;  all  persons  wandering  abroad  and  lodging  in 
groceries,  taverns,  beer-houses,  market-places,  sheds,  barns, 
uninhabited  buildings,  or  in  the  open  air,  and  not  giving  a 
good  account  of  themselves ;  all  persons  wandering  abroad 
and  begging,  or  who  go  about  from  door  to  door,  or  place 
themselves  in  the  streets,  highways,  passages,  or  other  public 
places,  to  beg  or  receive  alms ;  habitual  drunkards  who  shall 
abandon,  neglect  or  refuse  to  aid  in  the  support  of  their 
families,  and  who  may  be  complained  of  by  their  families, 
shall  be  deemed  vagrants."^  Adopting  this  definition,  the 
law  provides : 

That  upon  complaint  made  on  oath  before  a  justice  of  the  peace, 
mayor,  or  judge  of  the  district  court,  or  other  proper  officer,  that 
any  person  is  a  vagrant  within  the  description  aforesaid,  it  shall 
be  the  duty  of  such  justice,  judge,  mayor,  or  other  officer,  to  issue 
his  warrant  to  any  sheriff,  constable,  policeman,  or  other  peace 
officer,  commanding  him  to  arrest  the  party  accused  and  bring  him 
before  such  justice  of  the  peace  or  other  officer;  and  if  the  justice 
or  other  officer  be  satisfied  by  the  confession  of  the  offender,  or 
by  competent  testimony,  that  he  is  a  vagrant  within  the  said  descrip- 
tion, he  shall  make  a  certificate  of  the  same,  wliich  shall  be  filed  with 
the  clerk  of  the  court  of  the  parish,  and  in  the  city  of  New  Orleans 
the  certificate  shall  be  filed  in  the  office  of  one  of  the  recorders; 
and  the  said  justice  or  other  officer  shall  require  the  party  accused 
to  enter  into  bond,  payable  to  the  Governor  of  Louisiana,  or  his 


*Acts  of  Legislature,  1855,  p.  149. 
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successors  in  office,  in  such  sums  as  said  justice  or  other  officer 
shall  prescribe,  with  security  to  be  approved  by  said  officer,  for 
his  good  behavior  and  future  industry,  for  the  period  of  one  year; 
and  upon  his  failing  or  refusing  to  give  such  bond  and  security,  the 
justice  or  other  officer  shall  issue  his  warrant  to  the  sheriff  or 
other  officer,  directing  him  to  detain  and  to  hire  out  such  vagrant 
for  a  period  not  exceeding  twelve  months,  or  to  cause  him  to  labor 
on  the  public  works,  roads  and  levees,  under  such  regulations  as 
shall  be  made  by  the  municipal  authorities ; 

Provided,  That  if  the  accused  be  a  person  who  has  abandoned 
his  employer,  before  his  contract  expired,  the  preference  shall  be 
given  to  such  employer  of  hiring  the  accused;  and  provided  further, 
that  in  the  city  of  New  Orleans  the  accused  may  be  committed  to 
the  workhouse  for  a  time  not  exceeding  six  months,  there  to  be 
kept  at  hard  labor,  or  to  be  made  to  labor  upon  the  public  works, 
roads  or  levees.  The  proceeds  of  hire  in  the  cases  herein  provided 
for,  to  be  paid  into  the  parish  treasury  for  the  benefit  of  paupers ; 
and  provided  further,  that  the  person  hiring  such  vagrant  shall  be 
compelled  to  furnish  such  clothing,  food  and  medical  attention  as 
they  furnish  their  other  laborers.^ 

It  will  be  noticed  that  this  vagrant  law  makes  no  discrim- 
ination of  race,  color,  or  previous  condition  of  servitude. 
In  this  respect  it  was  different  from  the  law  enacted  about 
the  same  time  in  Mississippi,  which  declared  that  ''  all  free- 
men, free  negroes,  and  mulattoes  in  the  State,  over  the 
age  of  eighteen  years,  found  on  the  second  Monday  of 
January,  1866,  or  thereafter,  with  no  lawful  employment  or 
business,  or  found  unlawfully  assembling  together  either  in 
the  day  or  night  time,  together  with  all  white  persons  so 
assembling  with  them  on  terms  of  equality,  or  living  in 
adultery  or  fornication  with  negro  women,  should  be 
deemed  vagrants."  It  was  also  shown  at  a  later  time  that 
the  Louisiana  law  was  practically  a  copy  of  the  Massa- 
chusetts vagrant  law  and  that  similar  laws  existed  in  Con- 
necticut, New  York,  Maine,  and  other  States  of  the  North,^ 
and  that  it  was  approved  in  Louisiana  by  a  governor  who 
had  voluntarily  emancipated  his  slaves  and  was  a  consistent 
Union  man.  Such  laws,  it  was  argued,  were  absolutely 
necessary  in  the  South  where  emancipation  had  flooded  the 
country  with  idle  and  possibly  criminal  f reedmen ;  they  were 
applicable  to  whites  as  well  as  to  blacks.^      Nothing,  how- 

^  Acts  of  Legislature,  extra  session,  1865,  p.  18. 
"For   these   laws    see    Garner,    Reconstruction    in    Mississippi,    p. 
119,  note. 
'These  laws  were  repealed  by  the  constitution  of  1868. 
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ever,  could  still  the  outcry  of  the  northern  radicals  against 
what  they  deemed  a  return  to  slavery.  It  was  plausibly 
argued  by  the  opponents  of  the  South  that,  while  in  the 
North  such  laws  could  be  enforced  with  wisdom  and  im- 
partiality, the  same  laws  in  the  South  at  this  time  would  be 
enforced  so  as  to  discriminate  against  the  ex-slaves,  at 
whom  the  laws  were  really  directed.  The  only  result  would 
be  a  practical  return  to  slavery,  especially  when  the  negroes 
were  denied  that  weapon  of  defense,  the  suffrage. 

Surely  the  legislators  of  the  South  must  have  been  blind 
to  their  best  interests  to  suppose  that  Congress  would 
permit  such  a  return  to  the  old  regime.^  Were  they 
"  Bourbons  that  learned  nothing  and  forgot  nothing?  "  Yet 
the  writer  has  been  assured  by  a  member  of  the  legislature 
of  1865  that  this  body  never  doubted  that  Congress  would 
approve  the  vagrant  law  of  this  State,  which  appeared  so 
clearly  necessitated  by  the  existing  status  of  the  freedman. 
It  was  not  perceived  by  the  members  that  in  attempting  to 
rid  the  State  of  the  Freedmen's  Bureau  by  legislating  on 
the  labor  question  they  were  really  insuring  the  continuance 
of  that  incubus.  So  strong  was  the  belief  in  the  legislature 
that  President  Johnson  would  be  able  to  carry  out  his  policy 
in  spite  of  the  factious  opposition  of  the  radicals  that  no 
fears  seem  to  have  been  felt  for  the  future. 

There  was,  however,  in  New  Orleans  at  this  time  a  very 
dangerous  organ  of  opposition,  which  the  conservatives 
rashly  concluded  to  ignore.  This  was  the  New  Orleans 
Tribune,  an  exponent  of  universal  suffrage,  vigorously 
edited  in  the  interest  of  the  negroes.  This  journal,  a  copy 
of  which  was  sent  to  every  member  of  Congress,  carried 
on  a  relentless  war  upon  the  legislature.  It  printed  every 
labor  law  proposed  or  passed  by  that  body,  and  appealed 


^  The  Chicago  Tribune,  of  December  i,  1865,  said,  relative  to  the 
Mississippi  laws,  "  We  tell  the  white  men  of  Mississippi  that  the  men 
of  the  North  will  convert  the  state  of  Mississippi  into  a  frog  pond 
before  they  will  allow  any  such  laws  to  disgrace  one  foot  of  the  soil 
in  which  the  bones  of  onr  soldiers  sleep  and  over  which  the  flag  of 
freedom  waves."  Quoted  by  Garner,  Reconstruction  in  Mississippi, 
p.  115,  note  3. 
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to  the  friends  of  the  freedmen  in  the  North  and  in  Europe 
to  say  whether  there  was  any  free  labor  in  Louisiana.  It 
ridiculed  the  legislature  for  its  attempts  to  pass  labor  laws 
which  were  promptly  nullified  by  the  counter  regulations  of 
the  Freedmen's  Bureau.^  When  the  bureau  recommended 
yearly  contracts  for  labor,  the  Tribune  declared  that  the 
freedmen  should  demand  their  wages  every  week,  and  that 
any  kind  of  labor  contract  was  disguised  slavery.  It  main- 
tained that  wherever  the  Federal  troops  were  withdrawn, 
persecution  of  the  freedmen  and  of  the  loyalists  either  had 
followed  or  would  follow.  Alleged  instances  of  this  per- 
secution in  the  country  parishes  were  given.  The  only 
safety  for  the  freedman  was  in  the  bestowal  of  the  ballot. 
It  urged  upon  Congress  the  rejection  of  southern  repre- 
sentatives, and  declared  that  if  they  were  rejected  "Mr. 
James  Madison  Trickster"  (Wells)  would  soon  "turn  up 
as  good  a  republican  as  of  yore  "^ — a  prophecy  which  was  to 
be  fulfilled  exactly.  It  proclaimed  to  Congress  that  persecu- 
tion of  the  negro  was  the  dominant  note  of  the  legislature 
as  well  as  of  the  planters.  The  influence  of  the  Tribune  at 
Washington,  seconded  by  Warmoth  and  other  disgruntled 
radicals,  was  immense.  Its  columns  supplied  the  radical 
orators  with  the  thunder  which  they  launched  against  "  the 
vicious  legislation  of  Louisiana." 

Before  the  adjournment  of  this  special  session  (December 
22),  a  bill  was  offered  in  the  senate  by  Duvigneaud  to  define 
the  civil  status  of  the  freedman :  "  The  freedman  was  to 
have  the  same  rights  and  privileges  as  were  enjoyed  by  the 
free  colored  population  previous  to  the  Civil  War ;  that  they 
should  be  heard  as  witnesses  in  all  the  Courts  of  the  State, 
and  should  sue  and  be  sued  in  all  the  courts."  This  bill, 
however,  having  passed  its  first  reading  in  the  senate  two 
days  before  adjournment,  was  dropped  amid  the  pressure  of 

'The  New  Orleans  Tribune  of  December  20,  1865,  states  that  on 
the  very  day  the  legislature  tried  to  regulate  the  relations  betweer 
laborers  and  employers  the  bureau  issued  an  order  which  reduces 
the  regulation  to  nothing  before  it  saw  the  light  of  day. 

■  New  Orleans  Tribune,  December  20,  1865. 
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business  at  the  close.  It  would  have  given  the  freedman 
every  right  except  the  suffrage.  While,  however,  no  law 
was  passed  granting  rights  and  privileges  to  the  freedman,^ 
it  was  generally  understood  that,  having  been  emancipated, 
he  was  thereby  placed  on  the  same  footing  as  the  free  man 
of  color.  In  fact,  General  Fullerton,  a  wise  and  sane  super- 
intendent, who  succeeded  Conway  as  agent  of  the  Freed- 
men's  Bureau,  in  making  his  report  during  the  latter  part 
of  1865-  said  that  as  all  free  persons  under  the  new  constitu- 
tion as  well  as  under  the  old  code  were  admitted  to  the 
state  courts,  he  had  abolished  the  freedmen's  courts  and 
transferred  the  pending  cases  to  the  civil  courts  of  the 
State.' 

Yet,  as  we  have  seen,  the  laws  actually  promulgated  by 
the  legislature  made  no  discrimination  against  the  negro 
except  in  the  matter  of  suffrage.     In  this  cautious  wording 

^The  Annual  Cyclopaedia  of  1865,  page  514,  says  that  the  status 
of  the  negro  was  fixed  at  this  session,  but  this  statement  is  an  error. 
It  is  true  that  at  the  regular  session  of  this  legislature  in  1866  the 
same  bill  was  taken  up  and  approved  by  both  houses,  but  it  was 
not  submitted  to  the  governor,  and  hence  it  did  not  become  a  law. 
A  committee  of  the  senate  reported  on  Fcliruary  22,  1866,  that  such 
a  law  was  unnecessary  "  in  view  of  the  humane  provisions  of  the 
law  of  Louisiana  which  existed  long  anterior  to  the  late  war,  and 
which  extends  to  all  free  persons  alike  the  right  to  hold  property, 
testify  in  courts,  acquire  education,  etc.,  in  a  word,  the  guarantees 
of  law  for  life,  liberty,  and  pursuit  of  happiness.  In  these  respects, 
the  laws  of  Louisiana  are  and  have  always  been  different  and  excep- 
tional among  those  of  other  States,  and  these  provisions  apply  as 
well  to  the  recently  emancipated  as  to  any  other  class  of  free 
colored  persons." 

*  New  York  Times,  December  31,  1865. 

'Whereupon  the  New  Orleans  Tribune,  the  organ  of  the  negroes, 
declared  that  the  confidence  of  the  people  of  color  had  been  terribly 
shaken  in  the  bureau  "  since  the  delivery  of  the  whole  machinery 
into  the  hands  of  the  rebels."  December  14,  1865.  Fullerton  was 
disliked  by  the  Tribune  because  he  advocated  Johnson's  policy  of 
reconstruction.  Fullerton  favored  the  contract  system,  and  pre- 
dicted that  in  five  years,  if  no  new  element  of  discord  intervened, 
the  negroes  would  be  as  prosperous  as  any  one  could  desire.  It  is 
noteworthy  that  he  did  not  suggest  the  advisability  of  entrusting  the 
ballot  to  negroes.  One  of  the  New  Orleans  papers,  however,  urged 
the  legislature  to  deny  the  ballot  to  ignorant  and  incompetent  whites 
and  thus  forestall  any  blame  for  not  granting  it  to  freedmen.  This 
sound  advice  was  unfortunately  ignored.  Even  if  there  had  been  a 
wish  to  accept  it,  the  framing  of  such  a  law  would  have  presented 
many  difficulties. 
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of  statutes  Louisiana  differed  from  most  of  the  other 
Southern  States.  In  Mississippi,  for  example,  the  old 
penal  laws  applying  to  slaves  were  practically  reenacted 
against  the  f  reedmen ;  and  it  was  provided  that  "  no  f  reed- 
man  could  rent  or  lease  lands  except  in  incorporated  towns 
or  cities  "  where  the  corporate  authorities  were  empowered 
to  control  their  privilege.^  While  the  Louisiana  legisla- 
ture did  not  deserve  the  odium  attached  to  such  laws  by  the 
North,  it  did  not  fail  to  put  on  record  its  belief  that  it  lay 
with  the  State  to  determine  the  political  and  civil  relations 
of  the  ex-slaves.  Accordingly,  in  readopting  the  thirteenth 
amendment  to  the  Federal  Constitution,  the  legislature 
added  a  clause  declaring  "  that  any  attempt  on  the  part  of 
Congress  to  legislate  otherwise  [than  is  necessary  for  the 
prevention  of  slavery]  upon  the  political  status  or  civil  rela- 
tions of  former  slaves  within  any  State,  would  be  a  viola- 
tion of  the  Constitution  of  the  United  States. "- 

•Garner,  Reconstruction  in  Mississippi,  pp.  114-115. 

*  Annual  Cyclopaedia,  1865,  subject  "Louisiana,"  p.  515. 


CHAPTER   VII. 
The  So-called  Riot  of  July  30,  1866. 

The  culminating  point  in  the  struggle  between  the  Demo- 
crats and  the  radicals  in  Louisiana  was  the  so-called  riot  of 
July  30,  1866.  This  important  event  in  the  history  of  Recon- 
struction, which  gave  the  quietus  to  the  constitution  of  1864 
and  was  a  proximate  cause  of  the  severity  of  the  recon- 
struction measures  adopted  by  Congress  in  1867,  may  best 
be  understood  by  the  consideration  of  three  questions: 
(i)  What  was  the  attitude  of  the  legislature  of  Louisiana 
toward  the  freedmen  and  the  white  radicals  in  the  first  half 
of  the  year  1866?  (2)  What  was  the  attitude  of  Congress 
toward  the  South?  (3)  What  was  the  attitude  of  the 
radicals  in  Louisiana  toward  the  freedmen  and  the  Demo- 
crats during  the  same  period? 

In  answer  to  the  first  question  it  is  to  be  noted  that  the 
harmony  existing  between  the  legislature  and  Governor 
Wells  in  the  autumn  of  1865  could  not  in  the  nature  of 
things  last  indefinitely.  Wells  had  hoped  that  Louisiana,  as 
reconstructed  by  Lincoln  and  Johnson,  would  be  readmitted 
by  the  Thirty-ninth  Congress.  He  was  disappointed.  For 
some  months  he  seems  to  have  hoped  that  Johnson  would  be 
able  to  score  a  success  over  Congress ;  but  when  in  the 
spring  of  1866  all  hope  of  this  seemed  to  have  vanished, 
Wells  prepared  to  go  over  to  the  opposition.  On  the  other 
hand,  the  Democrats,  who  dominated  the  legislature,  had 
accepted  Wells  as  governor  because  he  seemed  the  most 
available  candidate  to  meet  the  demands  of  President  John- 
son. His  intense  Unionism  during  the  war,  however, 
naturally  prevented  him  from  being  persona  grata  to  the 
mass  of  ex-Confederates.  Moreover,  many  of  his  ap- 
pointees to  office  had  proved  unsatisfactory.     They  were 
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not  radicals;  but  they  were,  for  the  most  part,  Unionists, 
and  the  legislature  was  now  determined  to  restore  the  State 
to  the  control  of  the  old  office-holders.  Far  from  conceding 
any  share  in  the  government  to  the  freedmen  and  the 
radicals,  the  legislature  felt  itself  strong  enough  to  evict 
Unionists  and  to  demand  the  restoration  of  pure  democracy 
as  represented  by  ex-Confederates.  Wells  was  naturally 
opposed  to  the  eviction  of  his  appointees. 

Accordingly,  when  the  legislature,  declaring  that  the 
present  holders  of  offices  were  merely  appointees,  voted  that 
new  elections  should  be  held  in  March  for  both  municipal 
and  parish  offices,  the  governor  vetoed  the  two  bills  embody- 
ing these  provisions  on  the  ground  that  one  of  them  did  not 
allow  the  usual  time  for  a  proclamation,  and  that  a  modi- 
fication of  the  charter  was  necessary  for  a  fair  election, 
while  the  other  was  equally  objectionable  from  a  constitu- 
tional standpoint.  The  legislature,  regarding  these  ob- 
jections as  trivial,  promptly  passed  the  bills  over  the  veto, 
and  then  proceeded  to  make  some  concessions  to  the  gov- 
ernor's views  by  making  changes  in  the  city  charter  and  by 
deferring  the  parish  elections  until  the  month  of  May. 
Thereupon  the  governor,  making  the  best  of  a  situation 
which  must  have  been  very  unsatisfactory  to  him,  issued  the 
necessary  proclamations.^  The  Daily  Crescent  stated  that 
the  disagreement  between  the  governor  and  the  legislature 
was  "  due  to  a  desperate  attempt  of  interested  and  un- 
popular officials  to  hold  on  to  the  emoluments  of  office  in 
utter  defiance  of  an  overwhelming  public  opinion." 

The  city  election  for  mayor,  comptroller,  aldermen,  and 
other  city  officials  was  held  March  12,  in  accordance  with 
the  strict  election  laws  in  force  in  the  autumn  of  1865.  This 
law  provided  that  only  male  whites,  twenty-one  years  of 
age,  who  were  citizens  of  the  United  States  and  resident  in 
the  State  for  one  year  preceding  the  election,  and  who 
showed  that  they  came  under  the  provisions  of  the  amnesty 
oath,  should  be  allowed  to  vote.     It  seems  to  have  been 

^  New  Orleans  Daily  Crescent,  March,  1866,  passim. 
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agreed  that  there  should  be  no  deep  scrutiny  into  the  quali- 
fications of  Democratic  voters.^  The  radicals,  recognizing 
their  weakness  in  the  absence  of  negro  suffrage,  did  not 
take  part  in  the  election,  and  the  Democrats  carried  all  the 
polls  except  in  the  case  of  a  few  aldermen  elected  by  the 
National  Unionists.  The  mayor-elect,  John  T.  Monroe,  and 
one  of  the  aldermen,  J.  O.  Nixon,  were  promptly  suspended 
from  the  exercise  of  their  functions  by  the  commander  of 
the  department,  General  E.  R.  S.  Canby,  on  the  ground  that 
they  were  not  qualified  under  the  oath  of  amnesty.  Monroe, 
it  was  maintained,  had  "  uttered  rebellious  language  after 
the  City  had  been  captured,  and  had  refused  the  oath  of 
allegiance."  However,  a  special  pardon  was  obtained  from 
President  Johnson,  the  order  of  suspension  was  revoked, 
and  on  May  15  Mayor  Monroe  entered  upon  his  duties.- 
The  parish  elections  were  duly  held  on  the  first  Monday  in 
May.  The  state  government,  as  reorganized  by  the  Demo- 
crats, was  now  in  full  operation. 

Another  matter  of  importance  considered  by  the  legisla- 
ture was  the  advisability  of  calling  a  convention  to  frame 
a  new  constitution  for  the  State.  There  was  much  differ- 
ence of  opinion.  Some  members  argued  that  it  was  unwise 
to  agitate  the  question  at  this  time,  while  others  held  that 
it  was  the  duty  of  the  legislature  to  provide  for  the  framing 
of  a  new  constitution,  as  that  of  1864  had  not  been  adopted 
by  the  majority  of  people  in  the  State.  Finally,  it  was  pro- 
posed to  submit  the  question  to  the  people  at  the  election  to 
be  held  in  May.  But  before  this  proposal  was  finally 
adopted,  despatches  were  received  from  W.  B.  Egan,  D.  S. 
Cage,  and  J.  B.  Eustis,  who  had  been  sent  to  Washington 
to  consult  President  Johnson  in  regard  to  the  future  of 
Louisiana.  They  reported  that,  after  several  agreeable 
interviews  with  the  president  and  the  secretary  of  state,  they 
had  become  convinced  that  further  agitation  of  the  con- 
vention question  would  embarrass  the  president's  policy  of 


» Annual  Cyclopaedia,  1866,  subject  "Louisiana,"  p.  448. 
*  Mayor  Kennedy  protested  against  him.    Report  on  New  Orleans 
Riots,  testimony,  p.  518. 
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reconstruction,  a  policy  which  he  (the  president)  was  con- 
fident of  bringing  to  a  successful  conclusion.  Whereupon 
the  legislature  laid  the  bill  on  the  table.^  The  True  Delta,^ 
commenting  on  these  proceedings,  said  that  the  president's 
refusal  to  allow  a  new  convention  to  be  called  showed  that 
he  approved  of  the  policy  of  Governor  Wells,  and  that  the 
latter  was  evidently  actuated  by  good  motives.^ 

The  second  question  which  must  be  considered  in  order 
to  gain  a  complete  understanding  of  the  New  Orleans  riots 
is  the  attitude  of  Congress  toward  the  South.  The  New 
Orleans  Crescent  of  March  i  announced :  "  War  is  now  on 
between  the  radicals  in  Congress  and  President  Johnson." 
In  fact  the  situation  had  been  becoming  more  and  more 
strained  ever  since  Congress  met  in  December,  1865.  The 
mild  policy  of  the  president  was  unpopular,  and  that  body 
had  the  necessary  two-thirds  majority  to  override  his  veto. 

The  cause  of  the  South,  which  the  president  advocated, 
was  extremely  weak  for  several  reasons.  These  may  be 
briefly  stated  as  follows  :  ( i )  The  Confederate  States  during 
the  war  had  assumed  the  position  of  having  withdrawn 
absolutely  from  the  Union  by  action  of  the  several  States. 
Hence  they  could  not  admit  that  Lincoln  and  Johnson  were 
right  in  regarding  secession  as  a  mere  rebellion  of  indi- 
viduals ;  hence  they  were  estopped  as  secessionists  from  re- 
jecting the  radical  platform  that  the  rebellious  States  were 
out  of  the  Union,  and  that  Congress  could  prescribe  measures 
for  the  readmission  of  their  representatives.  (2)  Southern 
legislatures  had  in  no  case  granted  the  suffrage  to  the  negro. 
It  would  have  been  a  remarkable  concession  if  they  had 
done  so;  but  their  refusal  enabled  the  radicals  to  say  that 
the  three-fifths  rule  having  been  abolished,  the  South  would 
be  more  largely  represented  in  Congress  than  before  the 
emancipation  (which  was  true),  and  that  southern  Demo- 

^  Journal  of  House  of  Representatives,  1865,  pp.  97-98.  True 
Delta,   March  10,   1866. 

^  The  files  of  the  radical  organ,  the  New  Orleans  Tribune,  for 
this  period  are  unfortunately  missing  in  the  city  archives. 

^  Wells  says  that  Johnson  telegraphed  to  him  for  his  view,  and 
that  he  opposed  it.    Report  on  New  Orleans  Riots,  testimony,  p.  439. 
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crats  and  northern  Democrats  could  combine  in  Congress  to 
control  the  destinies  of  the  country  (which  was  at  best  very 
doubtful).  (3)  Some  of  the  Southern  States  had  passed 
laws  denying  civil  rights  to  the  negro  and  discriminating 
against  him  in  the  holding  of  land,  etc.  (4)  There  was 
undue  haste  on  the  part  of  the  South  to  send  to  Congress 
"  ex-rebels."  Alexander  H.  Stephens,  vice-president  of  the 
Confederate  States,  was  released  from  a  Federal  prison  on 
October  11,  1865,  and  was  elected  United  States  senator 
in  February,  1866.  The  reception  of  such  men  could  not 
be  cordial.  It  may  be  added  that  the  cause  of  Louisiana 
was  peculiarly  weak  because  the  constitution  of  1864,  which 
was  recognized  by  Johnson  and  on  which  the  State  sought 
readmission,  was  not  regarded  as  valid  by  the  Democrats 
who  had  been  elected  under  its  provisions.  These  Demo- 
crats were  willing  to  accept  Sumner's  lurid  description  of 
it.  The  recognition  of  such  a  constitution  by  the  president 
was  a  serious  handicap,  both  to  the  success  of  the  president's 
general  policy  and  to  the  reconstruction  of  Louisiana  itself. 
Nevertheless,  there  was  in  Congress  much  diversity  of 
opinion,  and  the  cause  of  the  South  found  stronger  de- 
fenders among  northern  and  western  Democrats  than  she 
herself  could  have  furnished,  for  these  defenders  were  able 
to  urge  that  all  acts  of  secession  had  been  constitutionally 
null  and  void,  and  that  a  speedy  recognition  of  the  southern 
governments  would  be  the  proper  confirmation  of  this  fact 
— a  plea  which  the  South  itself  was  unable  to  set  up,  but 
which  the  radicals  could  not  logically  reject.  On  many 
other  points,  also,  there  was  so  great  a  diversity  of  opinion 
that  it  is  in  some  cases  difficult  to  discover  what  was  the 
attitude  of  Congress.  Amid  this  clash  of  opposing  views  it 
was  not  unnatural  for  the  South  to  hope  that  the  policy  of 
the  president  might  still  prevail.  The  principal  questions 
discussed  were  three:  (i)  Had  the  president  the  constitu- 
tional right  to  recognize  state  governments  in  the  rebellious 
States  without  the  consent  of  Congress?  (2)  Were  the 
rebellious  States  within  or  without  the  Union?     (3)  Should 
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these  States  be  forced  to  give  the  suffrage  to  the  negroes 
before  their  representatives  were  received  by  Congress? 

As  to  the  first  question,  it  will  be  remembered  that  in 
1863  President  Lincoln,  relying  upon  that  provision  of  the 
Constitution  which  declares  that  the  president  "  shall  have 
power  to  grant  reprieves  and  pardons  for  offences  against 
the  United  States,  except  in  cases  of  impeachment,"  granted 
a  full  pardon  to  all  who  had  participated  in  the  rebellion 
(except  certain  specified  classes)  who  would  take  an  oath 
of  allegiance.  But  the  president  went  further,  declaring 
that  when  a  small  percentage  of  the  voters,  having  taken  the 
oath,  should  establish  a  state  government  which  should  be 
republican,  such  should  be  recognized  as  the  true  govern- 
ment of  the  State,  and  the  State  should  receive  thereunder 
the  benefit  of  the  constitutional  provision  which  declares 
that  "  the  United  States  shall  guarantee  to  every  State  in 
this  Union  a  republican  form  of  government,"  the  admission 
of  representatives,  however,  resting  with  Congress.  It  will 
be  remembered  that,  at  the  time,  this  proclamation  seemed 
to  some  radicals  an  encroachment  upon  the  powers  of  Con- 
gress ;  at  least  Congress,  it  was  argued,  ought  to  have  a  voice 
in  establishing  a  "  republican  government."  The  successor 
of  Lincoln  did  not  need  much  persuasion  to  be  convinced 
that  this  power  of  recognition  rested  with  the  executive,  and 
he  acted  accordingly  in  the  cases  of  Louisiana,  Arkansas, 
and  Tennessee.  When  the  Thirty-ninth  Congress  met  in 
December,  1865,  it  was  argued  by  Representative  Howard, 
of  Michigan,  that  the  president  had  no  right,  without  the 
consent  of  Congress,  to  recognize  a  government  in  a  State 
which  was  in  insurrection  against  the  United  States ;  but 
this  view  was  modified  in  the  majority  report  of  the  famous 
committee  of  fifteen  (June,  1866).  This  report,  signed  by 
Fessenden,  Stevens,  Conkling,  and  others,  said  that  the 
president  might  recognize  the  people  of  any  State  as  hav- 
ing resumed  relations  of  loyalty  to  the  Union  and  act  in  his 
military  capacity  on  this  hypothesis.  He  might  properly 
permit  the  people  to  assemble,  to  initiate  local  governments, 
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and  to  execute  local  laws.  But  it  was  not  for  him  to 
decide  upon  the  nature  or  effect  of  any  system  of  govern- 
ment which  the  people  of  these  States  might  see  fit  to  adopt; 
this  power  rested  with  Congress.^  In  spite  of  an  able  argu- 
ment contained  in  a  minority  report,-  this  theory,  that  the 
proclamations  of  the  president  in  war  times  were  merely 
provisional  permission  to  do  certain  acts,  the  validity  of 
which  must  be  determined  by  the  constitutional  government, 
was  accepted  by  Congress  as  a  substitute  for  Johnson's 
policy. 

The  second  question  as  to  whether  the  rebel  States  were 
within  or  without  the  Union,  a  question  which  Lincoln  had 
dismissed  as  an  unprofitable  abstraction,  was  taken  up  and 
discussed  anew.  It  was  held  by  some  that  these  States  must 
still  be  in  the  Union;  otherwise  the  president  himself,  being 
from  Tennessee,  was  a  public  enemy.  Moreover,  through- 
out the  war,  in  the  laying  of  direct  taxes,  in  the  establish- 
ment of  Federal  courts,  in  submitting  the  thirteenth  amend- 
ment, they  had  been  treated  as  within  the  Union.  At  the 
previous  session  of  Congress,  Senator  Doolittle,  of  Wis- 
consin, had  said,  "  In  my  opinion  the  doctrine  that  these 
States  are  no  longer  States  of  the  United  States  is  one  huge, 
infernal,  constitutional  lie,  that  would  stamp  all  our  conduct 
from  the  beginning  as  murder,  and  cover  us  all  with  blood." 
In  December,  1865,  Stevens,  ignoring  the  action  of  the 
Federal  Congress  toward  the  States  which  had  seceded, 
declared  that,  by  the  law  of  nations,  the  late  war  between 
the  two  acknowledged  belligerents  severed  the  original  con- 
tract and  broke  all  the  ties  that  bound  them  together.  It 
was,  therefore,  the  right  of  the  victorious  party  to  treat 
them  as  a  conquered  belligerent,  severed  from  the  Union  in 
fact.  Stevens  evidently  intended  to  annex  the  territory  of 
these  conquered  belligerents.  "  Since  the  conquest,"  he  said, 
"  they  have  been  governed  by  martial  law.     Military  rule  is 


*  Report  of  Joint  Committee  on  Reconstruction,  39th  Cong.,  ist 
scss.,  H.  Rept.  No.  30,  p.  viii. 

'  Signed  by  Reverdy  Johnson,  Rogers,  and  Grider.  Annual  Cyclo- 
paedia, 1866,  subject  "  Public  Documents,"  pp.  650-657. 
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necessarily  despotic,  and  ought  not  to  exist  longer  than  is 
absolutely  necessary.  As  there  are  no  symptoms  that  the 
people  of  these  provinces  will  be  prepared  to  participate  in 
constitutional  government  for  some  years,  I  know  of  no 
arrangement  so  proper  for  them  as  territorial  govern- 
ments."^ As  early  as  1863  Charles  Sumner  had  maintained 
that  the  seceding  States  had  committed  political  suicide,  in 
other  words,  they  had  ceased  to  be  "  constitutional  States." 
Finally,  the  majority  report  of  the  committee  of  fifteen  (and 
this  was  signed  by  Stevens)  said  that  the  so-called  Con- 
federate States,  "  having  by  treasonable  withdrawal  from 
Congress  and  by  flagrant  rebellion  and  war,  forfeited  all 
civil  and  political  rights  and  privileges  under  the  Federal 
Constitution,  could  only  be  restored  thereto  by  the  permis- 
sion and  authority  of  that  constitutional  power  against 
which  they  rebelled,  and  by  which  they  were  subdued."  No 
representation  of  these  States  was  to  be  allowed  until  they 
had  made  such  changes  in  their  organic  law  as  should  de- 
termine the  civil  rights  and  privileges  of  all  citizens  in  all 
parts  of  the  republic,  should  place  representation  on  an 
equitable  basis,  should  fix  a  stigma  on  treason,  and  repudiate 
claims  for  expenses  of  the  rebelhon  and  loss  of  slaves. - 
This  last  theory,  generally  termed  the  "  congressional 
theory,"  was  practically  embodied  in  the  fourteenth  amend- 
ment. It  is  sometimes  called  the  theory  of  "  forfeited 
rights."  As  contrasted  with  Sumner's  view,  it  might  be 
termed  the  theory  of  "  suspended  animation."  The  reader 
must  decide  for  himself  which  theory  was  correct:  the 
"  DooHttle,"  the  "  conquered  territory,"  the  "  suicide,"  or  the 
"  suspended  animation  theory."  Perhaps  the  first  three  will 
be  found  not  to  differ  from  one  another  essentially.  Under 
any  one  of  them  Congress  could  naturally  and  constitu- 
tionally claim  the  right  of  guaranteeing  "  a  republican  form 

^  Cox,  Three  Decades,  p.  371.  Cox  argued  against  Stevens's  view, 
saying  that  there  was  no  authority  under  the  Constitution  to  hold 
conquered  territory  as  a  province,  a  view  which  sounds  old-fashioned 
in  1904. 

^Report  on  Reconstruction,  p.  xxi. 
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of  government"  and  of  providing  for  the  admission  of 
representatives.  Such  a  right  did  not  rest  with  the  presi- 
dent alone.  The  only  question  was  what  should  be  regarded 
as  "  a  republican  form  of  government."  There  was  great 
danger  that  it  would  be  interpreted  by  the  dominant  party 
as  a  form  of  government  which  would  keep  in  power  the 
Republican  party. 

The  third  question  as  to  excluding  the  rebellious  States 
until  suffrage  was  granted  to  the  negro  raised  much  dis- 
cussion. Reverdy  Johnson  argued  that  if  large  numbers  of 
negroes  were  transferred  to  Massachusetts,  that  State  would 
exclude  them  from  the  suffrage.  But  Sumner  declared: 
"If  negroes  had  been  allowed  to  vote,  there  would  have 
been  no  Secession;  if  he  votes  now,  there  will  be  peace; 
without  this,  you  must  have  a  standing  army.  The  ballot 
box,  or  the  cartridge  box — choose  ye  between  them." 
Hendricks,  of  Indiana  (Democrat),  reproached  Sumner  for 
trying  to  establish  the  ascendancy  of  the  Republican  party 
"  regardless  of  everything ; "  but  the  radicals  maintained 
that  the  freedman  in  the  South  must  have  the  ballot  because 
he  had  shed  his  blood  in  the  Civil  War,  and  because  it  would 
protect  his  liberty  against  the  old  slave-owners. 

If  the  suffrage  of  the  negro  sustained  the  ascendancy  of 
the  Republican  party,  it  was,  after  all,  this  party  which  had 
preserved  the  Union  and  abolished  slavery.  Stevens's  sym- 
pathy with  the  freedman  went  further.  Not  only  must  he 
have  the  ballot,  but  the  Federal  government,  by  confiscation 
of  southern  lands,  must  grant  him  fifty  acres  and  a  hut. 
"  Unless  we  give  him  this,"  cried  Stevens,  "  we  shall  receive 
the  censure  of  mankind,  and  the  curse  of  Heaven."  Finally, 
on  June  13,  186C,  Congress  passed  by  joint  resolution  the 
fourteenth  amendment  to  the  Constitution.  It  was  not  so 
radical  as  Stevens  would  have  liked  to  see  it,  but  he  voted 
for  it.  It  made  the  negro  a  citizen;  forbade  the  denial  of 
"  privileges  and  immunities ;  "  settled  representation  on  the 
new  basis ;  denied  the  right  to  hold  ofiice  to  certain  rebels ; 
declared  the  validity  of  the  national  debt;  and  while  it  did 
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not  confer  the  suffrage  on  the  freedman,^  it  placed  a  penalty 
on  its  denial.  Though  President  Johnson,  in  his  message 
of  June  22,  doubted  the  propriety  of  passing  and  submitting 
such  an  amendment  when  eleven  States  were  excluded  from 
Congress,  it  was  duly  submitted  to  the  governor  of  each 
State  by  Secretary  Seward.-  It  was  understood  that  if  a 
"  rebel "  State  ratified  this  amendment,  its  representatives 
would  be  received  by  Congress.^  It  was  promptly  ratified 
by  Tennessee,  and  in  July  the  representatives  of  this  State 
were  admitted  by  Congress.  When  the  amendment  reached 
the  governor  of  Louisiana,  the  legislature  was  no  longer  in 
session,  and  neither  radicals  nor  conservatives  were  suffi- 
ciently enthusiastic  in  behalf  of  the  amendment  to  wish  to 
see  an  extra  session  called.* 

In  fact,  as  far  as  the  radicals  were  concerned,  they  had 
other  plans.  As  these  plans  form  the  third  question  which 
must  be  understood  before  considering  the  New  Orleans 
riots,  let  us  see  what  they  were. 

In  the  spring  of  1866  some  thirty  or  more  of  the  con- 
ventionists  of  1864,  now  leaning  toward  the  most  radical 
doctrines,  had  become  so  much  exasperated  at  seeing  the 
offices  of  the  State  passing  into  the  hands  of  ex-rebels  that 
they  began  to  meet  and  to  discuss  plans  for  the  ousting  of 
the  "  ins  "  and  for  obtaining  the  recognition  of  the  Federal 
government  in  behalf  of  Unionists.  They  were  much  en- 
couraged in  this  scheme  by  the  attitude  of  the  existing  Con- 
gress toward  the  question  of  reconstruction.  At  first  it  was 
proposed  to  meet  and  call  a  convention  to  frame  a  new  con- 

^  The  minority  report  of  the  committee  of  fifteen  says  that  the 
suffrage  was  not  directly  conferred  on  the  negro,  for  this  measure 
would  have  been  obnoxious  to  Northern  and  Western  States,  and 
would  have  prevented  them  from  ratifying  the  amendment.  Annual 
Cyclopaedia,   1886,  p.  654;  Report  on  Reconstruction,  pt.  ii,  p.  9. 

^An  amendment,  when  passed  by  Congress,  does  not  require  the 
signature  of  the  president.     3  Dallas,  378. 

^  Burgess  says  that  the  president  did  not  view  the  amendment 
with  favor  while  it  was  pending,  and  it  soon  became  manifest  that 
he  was  advising  its  rejection  by  the  States.  Reconstruction  and  the 
Constitution,  p.  80. 

*  The  Times,  June  27,  1866,  objects  to  the  fourteenth  amendment 
because  eleven  States  were  excluded. 
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stitution  for  "  the  territory  of  Louisiana."  Such  a  conven- 
tion, it  was  true,  might  meet  with  violence  at  the  hands  of 
the  ex-rebels ;  but  this  result  would  only  show  Congress  that 
the  president's  policy  had  been  a  failure,  and  that  rebellion 
was  still  rampant  in  the  South.  Sober  second  thought, 
however,  suggested  that  the  admission  of  a  territory  would 
require  the  signature  of  the  president.  This  would  be 
refused,  of  course,  and  a  two-thirds  majority  for  such  a 
purpose  might  be  difficult  to  obtain. 

A  simpler  method  of  procedure  was  to  reconvoke  the  con- 
vention of  1864  and  to  revise  the  constitution  of  that  year 
in  accordance  with  radical  views,  that  is,  suffrage  to  the 
negroes,  and  a  denial  of  it  to  ex-rebels.  It  will  be  remem- 
bered that  before  the  convention  of  1864  adjourned  it  passed 
a  resolution  declaring  that,  "  when  this  Convention  adjourns, 
it  shall  be  at  the  call  of  the  president,  whose  duty  it  shall  be 
to  reconvoke  the  Convention  for  any  cause,  or  in  case 
the  Constitution  should  not  be  ratified,  for  the  purpose  of 
taking  such  measures  as  may  be  necessary  for  the  forma- 
tion of  a  civil  government  for  the  State  of  Louisiana." 
This  resolution,  bitterly  opposed  at  the  time  by  Abell,  now 
offered  an  opportunity  for  a  coup  d'etat.  It  was  true  that 
nearly  two  years  had  elapsed ;  the  constitution  had  been 
adopted  and  had  been  in  force  during  that  period,  and 
there  seemed  no  good  reason  for  so  revolutionary  a  pro- 
ceeding. Moreover,  the  resolution,  not  having  been  incor- 
porated in  the  constitution,  had  never  been  passed  upon  by 
the  people.  But  the  advocates  of  revocation  were  reckless. 
It  was  widely  believed  that  Congress  could  be  relied  upon 
for  support,  and  if  there  were  any  violence  on  the  part  of 
the  ex-rebels.  Congress  would  be  all  the  more  willing  to 
subject  the  State  to  military  rule — "a  consummation  de- 
voutly to  be  wis.ied."  The  negroes  also,  lured  on  by  the 
promise  of  the  ballot,  might  be  counted  on  to  support  the 
movement.  Accordingly,  on  the  23d  of  June  the  following 
invitation  was  sent  out  to  the  ex-conventionists: — 
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"  New  Orleans,  June  23rd. 
"  Sir, 

"  Several  members  of  the  Convention,  as  well  as  the  Executive, 
wish  you  to  attend  a  meeting  of  the  Constitutional  Convention  of 
Louisiana  at  the  Mechanics  Institute  Tuesday  26th  at  2  P.  M. 

John  E.  Neelis,  Sec'y." 

In  pursuance  of  this  call,  between  thirty  and  forty  mem- 
bers assembled  at  the  time  and  place  mentioned.  The 
original  quorum  was  seventy-six ;  but  the  more  cautious 
members,  fearing  violence,  or  regarding  the  call  as  illegal, 
refused  to  come.  Judge  Durell,  the  ex-president  of  the 
convention,  was  not  present.  When  questioned  by  the 
Select  Committee  on  the  New  Orleans  Riots,^  Durell  de- 
clared that  he  refused  to  reconvoke  the  convention,  though 
pressed  to  do  so,  because  he  thought  it  would  result  in  a 
riot.  However,  he  called  on  General  Sheridan,  and  on 
June  18  he  telegraphed  to  the  radical  leaders  in  Congress, 
Fessenden,  Boutwell,  and  Stevens,  to  see  if  he  could  get 
their  support  in  the  matter.  Sheridan  said  that  it  would  be 
impossible  for  him  to  protect  the  negroes  at  the  polls,  while 
the  leaders  at  Washington  cautiously  refused  to  answer  his 
telegram.^  Thus  deserted  by  the  Federal  authorities,  and 
doubtful  as  to  its  legality,  Durell  refused  to  further  the 
movement.  The  radicals,  however,  found  a  more  compliant 
agent  in  R.  K.  Howell,  an  associate  justice  of  the  state 
supreme  court  and  a  former  member  of  the  convention, 
though  he  had  resigned  before  the  convention  closed.  At 
the  preliminary  meeting  of  June  26  Howell  allowed  the 
minority — only  about  forty  members  being  present — to  elect 
him  president ;  and  on  the  8th  of  July  he  issued  a  proclama- 
tion reconvoking  the  convention  of  1864  "  to  revise  and 
amend  the  Constitution  and  to  consider  the  adoption  of  the 
XIV  Amendment."  The  convention  was  called  to  assemble 
on  July  30,  in  the  old  Mechanics  Institute.  Governor  Wells, 
who  had  given  his  approval  to  the  preliminary  meeting,  was 
now  called  upon  to  issue  writs  of  election  for  the  choice  of 

^  See  the  report  of  this  committee  for  mass  of  testimony  on  the 
riots.    39th  Cong.,  2d  sess.,  H.  Rep.  No.  16. 

*This  telegram  is  given  in  Report  on  New  Orleans  Riots,  testi- 
mony, p.  263. 
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delegates  in  those  parishes  which  were  outside  the  Federal 
lines  in  1864. 

After  Howell's  proclamation  appeared,  he  was  requested 
by  his  adherents  to  visit  Washington  and  to  try  to  discover 
what  was  the  attitude  of  Congress  toward  the  movement 
Howell  afterwards  testified  before  the  committee  of  investi- 
gation that  he  had  the  impression  that  certain  congressmen 
had  suggested  the  calling  of  the  convention  and  the  sub- 
mission of  its  work  to  Congress.  There  was  other  testi- 
mony that  this  im.pression  was  wide-spread  in  New  Orleans 
and  that  it  was  confirmed  by  Dr.  Dostie,  R.  King  Cutler, 
and  others.  On  arriving  in  Washington,  however,  Howell 
said  he  found  that  this  was  a  mistake,  though  some  members 
of  Congress  did  tell  him :  "  Well,  get  before  us  and  we  will 
act;  we  cannot  promise  you  anything;  but  if  your  people 
adopt  a  constitution  with  the  principles  you  mention  em- 
bodied in  it,  we  will  entertain  it  as  favorably  as  we  can  as 
individual  members  of  Congress."^  None  of  the  congress- 
men consulted  raised  any  legal  objections  to  the  reconvoking 
of  the  convention.  Thaddeus  Stevens  told  him  that  he 
thought  the  convention  had  a  right  to  assemble  if  it  did  so 
peaceably,  that  the  members  had  a  right  to  do  what  they 
pleased  if  they  did  not  plot  treason,  and  that  if  they  pre- 
sented a  constitution,  Congress,  he  had  no  doubt,  would 
consider  it  and  the  admission  of  delegates  under  it;  he 
himself  held  that  "  the  existing  government  of  Louisiana 
was  a  bogus  government."^  Judge  Howell,  therefore,  re- 
ceived sufficient  encouragement  at  Washington  to  induce 
him  to  persevere  in  the  movement,  and  on  the  24th  of  July 
a  telegram  sent  from  New  Orleans  to  the  Washington 
correspondent  of  the  New  York  Times  announces :  "  Howell 

*  Report  on  New  Orleans  Riots,  testimony,  p.  56. 

'The  Times,  July  18,  said  that  Stevens's  words  to  Howell  were: 

"  What !  revive  that  d bogus  concern  of  Banks' !     Sir,  it  never 

was  legally  born ;  it  was  a  bastard.  I  never  would  have  anything 
to  do  with  it  while  it  was  alive,  and  now  that  it  is  dead,  it  may  stay 

in  H where  it  belongs."     But  Stevens's  own  testimony  does  not 

agree  with  this.  Report  on  New  Orleans  Riots,  testimony,  pp. 
4^,  490. 
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has  returned  with  the  assurance  that  Congress  will  support 
the  Convention."^ 

It  had  been  hoped  by  the  ex-Confederates  that  Governor 
Wells  would  stand  by  them  and  refuse  to  approve  the  rump 
convention.  It  was  known  that  even  the  radical  Thomas 
J.  Durant  held  that  this  convention  had  no  legal  right  to 
reassemble,  and  as  President  Durell  himself  refused  to 
preside  over  it,  how  could  Wells  decide  to  take  part  in  such 
a  coup  d'etat?  But  this  was  exactly  what  the  governor 
had  decided  to  do.  He  afterwards  testified  that  he  thought 
the  convention  had  a  right  to  meet,  and  that  as  he  was  the 
creature  of  the  constitution  of  1864,  he  had  to  obey  its 
mandates.-  The  fact  was  that  the  governor  had  become 
a  convert  to  the  theory  of  negro  suffrage,  though  one  year 
before  he  had  opposed  it;  and  now  that  he  saw  that  Con- 
gress was  likely  to  win  in  its  contest  with  the  president,  he 
was  resolved  to  be  on  the  winning  side.  Accordingly,  on 
July  27  he  issued  a  proclamation  declaring  that  as  R.  K. 
Howell,  president  pro  tem.  of  the  convention  for  the 
revision  and  amendment  of  the  constitution,  had  reconvoked 
said  convention  in  New  Orleans  on  July  30  and  had  called 
on  him  to  order  an  election  for  the  filling  of  vacancies,  the 
said  election  should  be  held  on  September  3  for  the  choice 
of  fifty-one  delegates.  He  doubtless  anticipated  that  there 
would  be  trouble,  but,  as  we  shall  see,  he  intended  to  keep 
out  of  it.  The  action  of  the  governor  met  with  the  bitter 
disapproval  of  the  other  state  officials.  Protests  came  from 
the  lieutenant-governor,  the  attorney-general,  the  auditor, 
and  the  treasurer,  while  the  secretary  of  state  refused  to  sign 
the  proclamation  or  attach  to  it  the  seal  of  the  State. ^ 

It  is  not  surprising  that  the  Democrats  should  have  re- 
ceived with  incredulity  the  early  intimations  that  what  they 
regarded  as  the  defunct  convention  of  1864  was  to  be 
revived.  When  incredulity  gave  way  to  certitude,  there 
were  not  lacking  threats  of  resistance  to  such  high-handed 

1  Report  on  New  Orleans  Riots,  p.  40. 

*  Report  on  New  Orleans  Riots,  testimony,  p.  440. 

'Annual  Cyclopaedia,  1866,  p.  453. 
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proceedings.  Was  a  small  band  of  thirty  or  forty  men — a 
mere  fragment  of  a  quorum — to  be  allowed  to  upset  the 
existing  government,  to  debar  from  the  suffrage  the  great 
mass  of  the  property  holders  of  the  State,  and  to  extend 
that  suffrage  to  the  ex-slaves  who  had  never  legally  enjoyed 
it,  and  who  would  thereby  control  the  destinies  of  the  State? 
The  events  of  the  following  years  were  to  show  that  these 
were  no  idle  fears.  It  was  a  revolution  such  as  the  world 
had  never  before  witnessed.  And  what  legal  basis  was 
there  for  such  a  revolutionary  proceeding?  It  was  only  a 
resolution,  passed,  indeed,  by  the  former  convention,  but  not 
valid  except  by  a  strained  construction.  The  constitution 
itself  provided  for  its  amendment  by  act  of  the  legislature 
and  submission  to  the  people.  This  provision  was  to  be 
entirely  ignored,  and  two  of  the  most  vital  measures  con- 
cerning the  welfare  of  the  State — the  disfranchisement  of 
the  ex-Confederates  and  the  enfranchisement  of  the  blacks 
— which  the  former  convention  had  refused  to  adopt,  were 
to  be  incorporated  in  the  organic  law  of  the  State.  And  by 
whom  was  this  revolution  to  be  engineered?  By  a  set  of 
men,  many  of  whom  were  political  adventurers,  and  none 
of  whom  could  claim  that  they  any  longer  represented  their 
constituencies.  If  the  Democrats  remained  supine  and  suf- 
fered themselves  to  be  disfranchised  by  this  "  rump,"  who 
knew  but  that  Congress,  as  was  correctly  reported,  would 
recognize  the  new  government  and  sustain  the  revolution  by 
the  use  of  troops,  the  only  way  in  which  it  could  be  sus- 
tained? The  fourteenth  amendment,  prescribed  by  Con- 
gress as  the  condition  of  restoration,  was  not  so  radical  a 
measure  as  the  one  now  proposed,  for  it  did  not  confer  the 
suffrage  on  the  negro  or  deny  it  to  the  ex-rebel.  The  new 
constitution,  it  was  asserted  by  the  radicals,  would  be  "  sub- 
mitted to  the  people ;"  but  it  was  believed  that  the  "  people  " 
embraced  only  the  blacks  and  such  whites  as  could  prove 
that  they  had  taken  no  part  in  the  rebellion ;  for  only  thus 
did  such  a  constitution  stand  any  chance  of  being  ratified. 
The  Democrats  were  further  exasperated  by  the  fact  that 
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some  of  the  leaders  of  the  movement  had  once  been  seces< 
sionists.  Hahn  and  Howell  had  held  office  under  the  Con- 
federacy, while  Cutler  had  even  raised  troops  for  the  sup- 
port of  that  cause.  And  now  these  men  were  out-heroding 
Herod  in  denunciation  of  rebels. 

One  of  the  chief  inciters  of  trouble  was  Dr.  A.  P.  Dostie/ 
a  dentist  from  the  North,  who  had  settled  in  Louisiana,  and 
who  had  been  auditor  of  the  State  under  Banks's  admin- 
istration. Dostie  had  been  a  consistent  Union  man,  but  he 
was  regarded  by  the  Democrats  as  a  crack-brained  fanatic. 
At  a  mass-meeting  of  the  radicals,  black  and  white,  held  a 
few  days  before  July  30,  Dostie's  speech  had  been  the  most 
intemperate  of  all,  and  only  seemed  likely  to  stir  up  trouble 
between  the  races.  The  New  Orleans  Times  of  August  3 
gave  a  part  of  this  speech  "  as  taken  down  by  a  citizen  who 
is  willing  to  swear  that  it  is  correct."  It  was  as  follows : 
"  We  have  300,000  black  men  with  white  hearts,  also 
100,000  good  and  true  Union  white  men  who  will  fight 
beside  the  black  race  against  300,000  hell-hound  rebels ;  for 
now  there  are  but  two  parties  here ;  there  are  no  '  copper- 
heads '  now.  We  are  400,000  strong  to  300,000,  and  cannot 
only  whip,  but  exterminate,  the  other  party.  Judge  Abell 
with  his  Grand  Jury  may  indict  us.  Harry  Hays  with  his 
posse  comitatus  may  be  expected  there;  and  the  police  with 
more  than  1000  men  sworn  in  may  interfere  with  the  con- 
vention. Therefore  let  all  brave  men  and  not  cowards  come 
here  on  Monday  (July  30th).  There  will  be  no  such  puerile 
affair  as  at  Memphis,  but  if  interfered  with,  the  streets  will 
run  with  blood.  The  rebels  say  they  have  submitted  and 
accept  the  situation,  but  want  you  to  do  the  work,  and  they 
will  do  the  voting;  and  will  you  throw  over  them  the  mantle 
of  charity  and  oblivion  ?  "  "  We  will !  We  will !  "  was  the 
unanimous  response  of  the  excited  throng;  to  which  Dostie 
vehemently  replied :  "  No,  by  God,  we  won't.  We  are 
bound  to   have   universal   suffrage,   though   you   have   the 

*  Page  29. 
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traitor  Andrew  Johnson  against  you."^  Ex-Governor  Hahn 
also  spoke,  saying,  among  other  things,  to  the  assembled 
negroes,  "  You  are  as  good  as  any  white  man."^  There 
was  no  interference  on  the  part  of  the  Democrats  with  the 
speakers  who  uttered  these  sentiments,  but  such  speeches 
aroused  great  indignation  and  intensified  race  antipathy. 
Little  was  now  needed  to  precipitate  a  conflict;  and  the 
ignorant  negroes,  thus  appealed  to  by  white  leaders,  dreamed 
of  a  future  in  which  they  would  dominate  their  ex-masters. 

The  ex-rebels  viewed  all  these  proceedings  as  actuated, 
not  by  any  real  desire  on  the  part  of  the  conventionists  to 
give  larger  rights  to  the  negro,  but  by  the  desire  to  obtain  the 
plums  of  office  through  negro  votes.  Most  of  the  conven- 
tionists were  professional  politicians  and  doubtless  had  no 
great  leaning  toward  the  abstract  justice  of  universal 
suffrage.  But  self-interest  happily  coincided  with  the  glit- 
tering generalities  of  the  Declaration  of  Independence ;  and 
the  resolutions  passed  at  the  meeting  at  which  Dostie  spoke 
declared  the  suffrage  to  be  the  right  of  black  and  white 
alike  provided  they  had  been  true  to  the  Union. ^ 

The  success  of  this  new  movement,  in  view  of  the  fact 
that  the  adult  negroes  were  more  numerous  than  the  whites 
and  were  eager  to  side  with  the  radicals,  simply  meant 
negro  supremacy,  an  idea  to  which  the  Democrats  hoped 
never  to  become  accustomed.^  It  meant  an  overturning 
of  the  whole  social  order.  The  situation  was  still  further 
aggravated  by  the  fact  that  under  the  recent  civil  rights  bill 
(to  be  explained  later)  any  negro  or  other  Union  man  who 
asserted  that  he  could  not  get  justice  in  the  state  courts 
could  have  the  case  brought  before  United  States  Commis- 
sioner Shannon,  and  through  him  transferred  to  the  United 

'  The  friends  of  Dostie  later  denied  that  he  used  such  incendiary 
language,  though  several  witnesses  swore  that  he  did.  Report  on 
New  Orleans  Riots,  pp.  312,  313,  350,  476,  481,  482. 

'Reed,  Life  of  Dostie,  p.  294. 

'Annual  Cyclopaedia,   1866,  subject  "Louisiana,"  pp.  453-4- 

*  As  we  have  seen  above  (page  65),  the  adult  negroes  were  more 
numerous  than  the  adult  whites  in  i860,  and  the  majority  of  the 
negroes  over  the  whites  was  increased  bj'^  the  fact  that  more  whites 
than  blacks  had  fallen  in  the  war. 
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States  courts.  Thus  the  State  had  lost  the  power  to  punish 
for  crime  the  immense  mass  of  freedmen  at  a  time  when 
recent  emancipation  and  the  appeals  of  white  demagogues 
incited  them  to  unlawful  acts. 

Mutterings  of  anger  began  to  be  heard  among  the  more 
reckless  citizens,  and  these  increased  as  the  day  fixed  for 
the  meeting  of  the  convention  drew  near.  The  corre- 
spondent of  the  New  York  Times  afterwards  testified  that 
the  better  classes  hoped  that  the  convention  would  pass  off 
quietly,  but  the  rowdies  and  the  men  who  are  apt  to  meet  in 
hotels  and  public  places  thought  the  members  of  the  con- 
vention ought  to  be  hanged,  and  expressed  themselves 
accordingly.^  Notices  were  sent  anonymously  to  some 
prominent  Union  men  advising  them  to  leave  the  State. 
Judge  Ezra  Heistand,  a  Union  man,  received  a  communica- 
tion saying :  "  Beware !  Ten  days.  Duly  notified.  Begone !  " 
This  was  signed  with  some  cabalistic  characters,  and  below 
were  rough  representations  of  a  pistol,  a  bowie  knife,  and 
a  dagger,  and  enclosed  was  a  bit  of  floss  hemp.-  This 
precursor  of  the  Ku  Klux  Klan  was  supposed  to  emanate 
from  an  association  called  the  "  Thugs." 

The  city  authorities,  recognizing  that  the  meeting  of  this 
pseudo-convention  was  fraught  with  danger  for  the  State 
and  was  likely  to  bring  on  a  riot,  made  every  eflfort  to  dis- 
suade the  radicals  from  attempting  it.  Judge  Edmond 
Abell,  himself  a  member  of  the  convention  of  1864,  and 
now  judge  of  the  first  district  court  of  New  Orleans,  issued 
several  charges  to  the  grand  jury  calling  attention  to  the 
"  illegality  "  of  the  proposed  assembly.  The  first  of  these, 
filed  July  3,  said  to  the  jury  that  the  constitution  of  1864, 
ratified  in  September  of  that  year,  "  is  the  constitution  of 
the  State,"  and  "  this  constitution  makes  no  provision  for 
the  continuance  of  the  convention.  .  .  .  any  effort  upon  the 
part  of  that  defunct  body  to  assemble,  for  the  purpose  of 
altering  or  amending  the  constitution,  is  subversive  of  good 

^  Report  on  New  Orleans  Riots,  testimony,  p.  17. 
'Ibid.,  p.  5. 
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order  and  dangerous  to  the  peace  of  the  State. "^  This 
charge  was  followed  on  July  23  by  another  to  the  same 
purport  though  of  stronger  tone.  On  August  2  a  third 
charge,  explaining  that  the  riot  was  precipitated  by  the 
action  of  the  conventionists,  was  issued.  In  the  meantime, 
on  July  21,  the  New  Orleans  Times  announced  that  on  the 
previous  day  the  respectable  portion  of  the  citizens  had  been 
startled  to  learn  that  Judge  Abell  had  been  arrested  on  a 
charge  of  treason.  The  affidavit  charged  him  "  with  treason 
and  endangering  the  liberties  of  citizens  under  the  Civil 
Rights  Bill  as  shown  in  his  charge  to  the  Grand  Jury." 
This  arrest  was  denounced  by  the  Times  as  an  outrage. 

The  United  States  officer  in  charge  of  the  department 
was  General  P.  H.  Sheridan,  but  as  he  happened  to  be 
absent  in  Texas  he  was  represented  in  New  Orleans  by 
General  Absalom  Baird.  The  latter  was  notified,  on  July 
25,  by  Mayor  Monroe  that  the  proposed  convention  was  an 
unlawful  assemblage,  and  that  the  mayor  intended  to  dis- 
perse it  by  arresting  the  members  and  holding  them  respon- 
sible to  municipal  laws,  "  unless  the  Convention  was 
sanctioned  by  the  Military."  Baird  replied  that  if  the  con- 
vention were  legal,  it  should  meet;  if  illegal,  its  labors  should 
be  regarded  as  harmless  pleasantry  to  which  no  one  ought 
to  object.^  Besides,  it  was  not  for  the  mayor  to  decide 
whether  it  was  legal  or  not;  this  should  be  left  to  the 
United  States  courts.*"* 

Baird's  action  being  unsatisfactory,  Lieutenant-Governor 
Voorhies  and  the  mayor  informed  the  general,  on  July  28, 
that,  as  the  governor  could  not  be  found,  they  intended  to 
indict  the  members  through  the  grand  jury  of  the  parish, 
and  process  would  issue  through  the  sheriff  to  make  the 


^Report  on  New  Orleans  Riots,  testimony,  p.  275. 

*  Report  on  New  Orleans  Riots,  testimony,  p.  442.  This  dilemma 
proposed  by  Baird  was  much  praised  by  the  radicals,  but  there  was 
another  alternative.  The  convention,  though  illegnl,  might  be  made 
legal  by  the  sanction  of  Congress,  and  this  was  precisely  what  the 
Democrats  feared. 

•In  such  cases,  however,  the  courts  would  certainly  follow  the 
decision  of  the  legislative  department  of  the  government. 
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arrests.  This  action  Baird  refused  to  permit,  saying:  "Tell 
the  Sheriff  not  to  do  it ;  with  my  view  of  the  case,  the  Con- 
vention has  a  right  to  meet,  and  it  would  be  a  violation  of 
their  rights  to  arrest  the  members.  If  the  Sheriff  did  arrest 
them,  they  would  undoubtedly,  failing  to  procure  redress 
from  the  Courts  issuing  the  writs,  appeal  to  me  for  pro- 
tection, and,  under  General  Grant's  order,  I  shall  feel  bound 
to  release  them,  and  possibly  to  arrest  the  Sheriff  himself." 
It  was,  therefore,  agreed  that  the  sheriff  should  serve  no 
writs  without  the  endorsement  of  Baird. 

Both  Voorhies  and  Baird  telegraphed  to  Washington  for 
instructions.  Baird,  who  telegraphed  to  Secretary  Stan- 
ton, got  no  reply,  as  Stanton  did  not  care  to  interfere. 
Voorhies,  who  telegraphed  to  President  Johnson,  received 
a  despatch  which  read  as  follows : — 

"  Washington,  July  28. 
Sir: 

The  military  will  be  expected  to  sustain,  not  obstruct  or  interfere 
with,  the  proceedings  of  the  courts.  A  despatch  on  the  subject  of 
convention  was  sent  to  Governor  Wells  this  morning.^ 

(Signed)   Andrew  Johnson." 

On  Monday,  July  30,  1866,  the  convention  was  to  meet 
at  Mechanics  Institute.  The  hour  advertised  in  the  news- 
papers was  12  o'clock.  Mayor  Monroe,  in  the  morning, 
issued  a  strong  proclamation,  calhng  upon  the  citizens  not  to 
disturb  the  peace  and  order  of  the  city.  He  also  ordered  the 
police  to  assemble  at  headquarters  to  be  ready  for  any 
emergency. 

Between  10  and  11  o'clock  a.  m.  Lieutenant-Governor 
Voorhies  called  on  General  Baird,  taking  with  him  the 
despatch  he  had  received  from  the  president.  As  Baird, 
however,  had  received  no  answer  to  his  despatch,  he  was  not 
willing  to  permit  the  issuance  of  any  writs  of  arrest  unless 
endorsed  by  him;  but  he  agreed  to  order  up  some  troops 

^  Report  on  New  Orleans  Riots,  testimony,  p.  443.  The  despatch 
sent  to  Wells  was  published  in  the  New  Orleans  Times  of  August 
7.  It  asked  Wells  by  what  authority  he  had  called  the  convention. 
The  governor  retorted  that  it  was  not  he,  but  Howell,  who  had  con- 
voked it.  These  communications  seemed  to  have  closed  the  rela- 
tions between  the  governor  and  the  president,  who  were  no  longer 
in  sympathy  with  each  other. 
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from  Jackson  barracks  (three  miles  from  Canal  Street)  to 
be  used  in  case  of  a  serious  disturbance  which  the  civil 
authorities  were  not  strong  enough  to  quell. ^  As  soon  as 
Voorhies  left  him — which  was  about  12  o'clock,  says  Baird^ 
— the  latter  sent  a  message  to  the  barracks  ordering  up  the 
troops,  but  for  some  unexplained  reason  Baird  was  laboring 
under  the  impression  that  the  convention  was  to  meet  at  6 
p.  m.,  and  not  at  12  m.,  though  this  hour  had  been  advertised 
in  the  newspapers.  Hence  he  did  not  hasten  the  coming  of 
the  troops  until  he  learned  that  the  convention  had  already 
met.  Even  then  there  was  unnecessary  delay,  and  the 
troops  did  not  reach  Canal  Street  until  2:40  p.  m.,  when 
the  riot  was  practically  over.  Had  there  been  no  mis- 
understanding on  the  part  of  Baird  and  his  officers,  the 
troops  might  have  arrived  in  time  to  prevent  some  of  the 
worst  features  of  the  riot,  though  this  is  not  certain.^  It  is 
clear  that  both  Voorhies  and  Mayor  Monroe  expected  the 
cooperation  of  Baird's  troops,  and  that  Baird  and  his 
officers  were  the  only  persons  in  New  Orleans  who  had 
received  the  impression  that  the  convention  was  to  meet 
at  6  p.  m. 

Governor  Wells  had  been  in  the  city  since  Friday,  but 
since  his  proclamation  he  had  taken  no  active  part  in  the 
proceedings.  He  visited  his  office  about  the  time  the  con- 
vention was  to  meet ;  but  scenting  trouble,  he  went  to  see 
General  Sheridan.  Finding  that  the  latter  was  still  in 
Texas,  the  governor,  though  a  friend  informed  him  that  his 
son  was  in  the  convention  and  might  be  dead,  retired  to 
his  residence  and  remained  there.     He  had  summoned  up 

1  According  to  Voorhies's  testimony  before  the  investigating  com- 
mittee, some  members  of  the  convention  had  also  requested  Baird 
to  bring  up  troops,  but  he  refused  their  request  on  the  ground  that 
he  did  not  wish  to  side  with  either  party.  Baird,  however,  says, 
"No  request  had  been  made  to  me  for  them  [troops] — no  intima- 
tion tliat  their  presence  would  be  desired."  Report  on  New  Orleans 
Riots,  testimony,  pp.  237,  444. 

*Voor]iies  says  in  his  testimony  that  it  was  earlier. 

•Voorhies  testified  that  he  sent  three  notes  to  Baird,  the  first 
as  early  as  10:30  a.  m. ;  but  Baird  testified  that  he  received  only 
two,  the  first  arriving  about  12:30.  It  is  impossible  to  reconcile  their 
testimony.     Report  on  New  Orleans  Riots,  testimony,  p.  237. 
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a.  spirit  that  he  had  no  desire  to  down.  We  may  well 
imagine  that  as  he  sHpped  away  to  his  home  he  muttered  the 
words  of  Antony :  "  Now  let  it  work.  Mischief,  thou  art 
afoot.     Take  thou  what  course  thou  wilt!  " 

The  conventionists  met  without  any  opposition  at  12  m. 
They  had  held  a  preliminary  meeting  at  10  a.  m.  at  the 
custom-house  to  arrange  sureties  in  case  they  were  arrested. 
There  was  no  fear  among  them  of  a  riot;  and  Dr.  Dostie 
stated  to  a  friend  that  if  there  were  trouble,  he  expected  the 
military  to  be  on  the  ground  immediately.  When  they 
assembled  at  Mechanics  Institute,  prayer  was  offered  by  Dr. 
Horton,  but  as  there  was  no  quorum  (only  twenty-five  being 
present),  there  was  an  adjournment  until  one  o'clock.  The 
sergeant-at-arms  was  sent  out  to  drum  up  members  who 
were  too  timid  or  were  otherwise  unwilling  to  come.  Many 
of  the  members  remained  in  the  hall,  but  Judge  Howell  went 
down  to  the  governor's  room,  which  was  in  the  same 
building. 

Judge  Howell  had  hardly  gotten  downstairs  to  the  gov- 
ernor's room  before  a  procession  of  negroes  arrived  in  front 
of  the  Mechanics  Institute  with  a  United  States  flag  and  a 
drum.  As  this  procession  crossed  Canal  Street  a  white  man 
jostled  one  of  the  negroes  in  the  procession.  The  negro 
retorted  with  a  blow,  whereupon  the  white  man  fired  at  him 
a  shot  from  his  revolver.  The  procession,  however,  moved 
on.  In  front  of  the  Institute  it  halted,  and  there  was  much 
hurrahing.  In  some  way  not  clear  a  conflict  was  precipi- 
tated between  the  blacks  and  the  whites.  The  testimony  of 
Union  men  showed  that  the  negroes  were  to  some  extent 
armed,  and  that  the  first  shot  was  fired  by  a  negro  at  a 
policeman  who  had  arrested  a  newsboy  for  stirring  up 
trouble.  Soon  after,  the  poUce,  special  and  regular,  who 
had  been  massed  at  headquarters  by  the  mayor,  came  up  in 
large  numbers^  and  charged  the  procession.  The  negroes, 
after  hurling  brickbats  at  their  opponents,  took  refuge  in  the 
convention  hall. 

^  Many  "  specials  " — ex-rebels  it  was  said — had  been  sworn  in. 
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Many  of  the  police,  becoming  infuriated,  fired  into  the 
assembly  room,  and  those  of  the  inmates  that  were  armed 
returned  the  fire.  The  Rev.  Dr.  Horton,  waving  a  white 
handkerchief,  cried  to  the  police:  "Gentlemen,  I  beseech 
you  to  stop  firing;  we  are  noncombatants.  If  you  want  to 
arrest  us,  make  any  arrest  you  please,  we  are  not  prepared 
to  defend  ourselves."  Some  of  the  police,  it  is  claimed, 
replied,  "  We  don't  want  any  prisoners ;  you  have  all  got  to 
die."  Dr.  Horton  was  shot  and  fell,  mortally  wounded. 
Dr.  Dostie,  who  was  an  object  of  special  animosity  on 
account  of  his  inflammatory  addresses,  was  a  marked 
victim.  Shot  through  the  spine,  and  with  a  sword  thrust  in 
the  stomach,  he  died  a  few  days  later.  There  were  about 
one  hundred  and  fifty  persons  in  the  hall,  mostly  negroes. 
Seizing  chairs,  they  beat  back  the  police  three  times,  and 
barred  the  doors.  But  the  police  returned  to  the  attack, 
firing  their  revolvers  as  they  came.  Some  of  the  negroes 
returned  the  fire,  but  most  of  them  leaped  from  the  windows 
in  wild  panic.  In  some  cases  they  were  shot  as  they  came 
down  or  as  they  scrambled  over  the  fence  at  the  bottom. 
The  only  member  of  the  convention,  however,  that  was 
killed  was  a  certain  John  Henderson.  Some  six  or  seven 
hundred  shots  were  fired.  Negroes  were  pursued,  and  in 
some  cases  were  killed  in  the  streets.  One  of  them,  two 
miles  from  the  scene,  was  taken  from  his  shop  and  wounded 
in  the  side,  hip,  and  back.  The  dead  and  wounded  were 
piled  upon  drays  and  carried  oflf.^ 

While  some  of  the  police  were  firing  indiscriminately, 
others  of  them  arrested  ex-Governor  Hahn,  W.  R.  Fish, 
and  several  more,  and  escorting  them  through  the  excited 
crowd,  saved  their  lives  by  shutting  them  up  in  the  police 
station.  Hahn  was  bruised  and  wounded,  but  not  seriously. 
His  life  was  saved  with  some  difficulty,  for  the  disorderly 
and  ruffianly  element  of  the  citizens  was  abroad,  and 
clamored  to  get  hold  of  the  ex-governor.  Many  of  them 
were  drunk  and  infuriated.     Some  of  the  conventionists 

'  Report  on  New  Orleans  Riots,  passim. 
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testified  that  they  owed  their  hves  to  the  exertions  of  the 
police  who  protected  them,  but  others  of  the  poHce  force 
took  no  prisoners.  Thomas  E.  Adams,  chief  of  police,  testi- 
fied that  he  knocked  down  four  or  five  of  his  men  for  acts 
of  brutality.  The  only  man  killed  on  the  side  of  the  Demo- 
crats was  Edgar  H.  Cenas,  a  son  of  Dr.  Cenas,  who  met  his 
death  accidentally  by  the  discharge  of  a  policeman's  pistol. 
Ten  policemen  were  wounded  slightly,  seven  of  them  by 
pistol  shots,  a  fact  which  showed  that  their  opponents  were 
armed  and  prepared  to  meet  violence  with  violence.  On 
the  side  of  the  convention  Dr.  A.  Hartsuff,  of  the  United 
States  army,  reported  to  the  investigating  committee  that  he 
believed  ten  colored  persons  had  been  killed  and  twenty 
wounded,  but  about  these  he  could  get  no  absolute  facts. 
His  approved  record  was  as  follows : — 

Killed.  Wounded. 

Members  of  the  convention  i  8 

White  citizens  loyal 2  9 

Colored  citizens    34  119 

Policemen      10' 

White  citizens  disloyal  i 

38  146 

The  troops  ordered  from  Jackson  barracks  arrived  about 
2  40  p.  m.  Placing  himself  at  their  head,  General  Baird 
took  possession  of  the  principal  streets.  The  riot  was  prac- 
tically over,  but  the  general  declared  martial  law  to  stamp 
out  any  remains  of  disorder.-  He  exasperated  the  citizens 
by  patrolling  the  streets  with  negro  troops,  who,  it  is  said, 
committed  many  petty  outrages.  Major-General  A.  V. 
Kantz  was  appointed  military  governor  of  the  city,  and  was 
continued  in  this  office  for  a  while  by  General  Sheridan. 
Mayor  Monroe  declared  such  action  superfluous,  and  said 
he  would  not  serve  under  a  military  governor.  But  General 
Kantz  w^as  not  relieved  and  the  civil  officials  were  not  re- 

*  The  mayor  and  lieutenant-governor  reported  to  the  president  that 
forty-two  policemen  and  several  citizens  were  either  killed  or 
wounded. 

_  '  All   the   persons    arrested   by   the   police   were  promptly   set   at 
liberty. 
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stored  until  some  weeks  later.  Even  then,  martial  law  was 
"  continued  and  enforced  so  far  as  was  required  for  public 
peace  and  protection  of  property." 

When  Sheridan  returned  from  Texas,  on  August  i,  he 
telegraphed  to  General  Grant,  "  Everything  is  now  quiet,  but 
I  deem  it  best  to  maintain  a  military  supremacy  in  the  city 
for  a  few  days."  He  condemned  the  affair  of  July  30  as 
"  an  absolute  massacre,"  accusing  the  mayor  and  the  police 
of  the  city  of  having  perpetrated  it.  When,  on  August  4, 
President  Johnson  telegraphed  to  him  for  details  of  the 
affair,  he  gave  a  brief  account,  adding  that  none  of  the  mob 
had  been  indicted,  though  a  number  of  the  conventionists 
had  been  arrested.^  He  also  declared  that  King  Cutler, 
Hahn,  and  others  have  been  "  political  agitators,  and  are 
bad  men."  Of  Governor  Wells  he  said,  "  During  the  late 
troubles  he  has  shown  very  little  of  the  man." 

The  universal  suffrage  men  sent  up  a  petition  to  Congress^ 
in  which  they  called  July  30  "  the  St.  Bartholomew  day  of 
New  Orleans,"  and  protested  "  against  being  left  to  the 
tender  mercies  of  the  assassins  who  use  the  knife  and 
pistols."  A  long  report  was  also  made  by  a  committee  of 
officers  appointed  by  General  Baird.  It  naturally  upholds 
the  action  of  their  superior  in  every  particular,  and  finds 
that  there  was  a  design  on  the  part  of  the  ex-rebels  to  crush 
the  convention  "  if  the  occasion  offered."'' 

The  most  elaborate  report  of  the  riot  was  made  by  the 
special  committee  of  Congress  in  the  winter  of  1867.  It 
contains  about  six  hundred  and  seventy-three  pages  giving 
the  reports  of  the  majority  and  the  minority  and  the  testi- 
mony upon  which  they  were  based.  One  hundred  and 
ninety-seven  witnesses  were  examined,  some  favorable  and 

>0n  August  2  General  Baird,  with  the  consent  of  General  Sheri- 
dan, permitted  Sheriff  Hays  to  execute  writs  of  arrest  upon  mem- 
bers of  the  convention.  Report  on  New  Orleans  Riots,  testimony, 
p.  448.  They  were  indicted  under  an  old  territorial  law  for  creat- 
ing a  riot,  but  the  cases  seem  never  to  have  come  to  a  trial. 

» Annual  Cyclopaedia,  1866,  subject  "Louisiana,"  p.  458. 

» Times,  October  8,  1866.  That  paper  condenins  it  as  unjust,  being 
based  on  radical  testimony.  Blaine  praises  it  as  non-political  and 
trustworthy. 
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some  unfavorable  to  the  convention.  The  majority  of  the 
committee,  consisting  of  Thomas  D.  EHot  of  Massachusetts 
and  Samuel  Shellabarger  of  Ohio,  reported  that  "  in  our 
National  history,  there  has  been  no  occasion  v^hen  a  riot  has 
occurred  so  destitute  of  justifiable  cause,  and  so  fiendish  as 
that  which  took  place  in  New  Orleans."  They  justify  the 
call  of  the  convention  on  the  ground  that  this  convention 
in  1864  had  provided  for  a  recon vocation  in  case  the  State 
were  not  readmitted  into  the  Union ;  while  they  ignore  the 
fact  that  the  president,  who  was  authorized  to  recall  it, 
refused  to  do  so.  They  declare  that  the  riot  was  pre- 
arranged by  the  mayor,  the  chief  of  police,  and  the  lieu- 
tenant-governor, and  that  none  of  the  responsible  parties 
had  been  punished.  They  justify  the  action  or  want  of 
action  of  General  Baird  in  not  getting  up  the  troops  in  time. 
The  speeches  of  the  radicals  on  the  Friday  preceding  they 
find  were  earnest  and  emphatic,  but  nothing  was  said  that 
could  excite  any  just  apprehension  of  violence.  The  report 
then  rebukes  President  Johnson  for  saying  in  a  speech  at  St. 
Louis  on  the  8th  of  September  that  the  reconvoking  of  the 
convention  could  be  traced  back  to  the  radicals  in  Congress, 
"  whereas  no  encouragement  had  been  given  by  the  said 
radicals."  To  sustain  this  position,  the  majority  quoted  a 
part  of  the  testimony  of  Judge  Howell,  omitting  that  portion 
where  he  testified  that  some  members  of  Congress  said  to 
him,  "  If  your  people  adopt  a  constitution  with  the  principles 
you  mention  embodied  in  it,  we  will  entertain  it  as  favorably 
as  we  can  as  individual  members  of  Congress."^  They  also 
quoted  the  general  denial  of  some  of  the  radicals  that  they 
had  encouraged  the  movement,  but  omitted  those  portions  of 
Thaddeus  Stevens's  testimony  in  which  he  said,  "  I  got  one 
or  two  letters  from  him  [Flanders  of  Louisiana],  and  I 
may  have  answered  them,"  and  "  I  recollect  perfectly  well 
saying  verbally  to  Judge  Howell  that  I  thought  they  had  a 
right  to  meet  if  they  did  it  peaceably;  .  .  .  and  that  if  they 
framed  a  constitution  and  presented  it  to  Congress  I  had  no 

^Report  on  New  Orleans  Riots,  testimom',  p.  56. 
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doubt  Congress  would  consider  it,  .  .  .  for  that  I  held  that 
their  present  government  was  a  bogus  government."^  The 
report  of  the  majority  further  states  that  the  Democratic 
legislature  of  Louisiana  in  January,  1866,  had  proposed  to 
the  people  the  question  of  calling  a  constitutional  convention 
— a  measure  not  provided  for  in  the  constitution  of  1864, 
and  hence  as  unconstitutional  as  the  recalled  convention 
in  1866  was  alleged  to  be.-  The  majority  further  stated 
that,  in  spite  of  some  testimony  to  the  contrary,  it  had  been 
shown  that  Union  men  would  not  be  safe  in  Louisiana  if 
the  military  and  the  Freedmen's  Bureau  were  withdrawn. 
Hence  they  recommended  that  a  "  provisional  government 
be  established  and  maintained  by  military  power  until  the 
time  has  come  when  Louisiana  is  controlled  by  loyal  men 
and  may  be  restored  to  her  former  practical  relations  to 
the  Union,  without  endangering  its  security  and  peace;" 
and  in  accordance  with  a  resolution  under  which  it  was  ap- 
pointed, the  majority  reported  a  bill  providing  for  such 
government. 

The  minority  report  of  Boyer,  of  Pennsylvania,  contra- 
dicted the  majority  report  in  nearly  every  particular.  It 
declared  that  the  "  rump  "  convention  was  illegal ;  that  the 
utterances  of  the  orators  on  the  preceding  Friday  were 
inflammatory;  that  the  first  shot  at  Mechanics  Institute  was 
fired  by  a  negro  at  a  policeman ;  and  in  extenuation  of  the 
acts  of  the  Democrats  it  called  attention  to  the  murders  of 
negroes  in  Philadelphia  in  former  years  and  to  the  much 
bloodier  riots  of  recent  date  in  New  York,  resulting  in  the 
wanton  murder  of  several  hundred  negroes  who  had  com- 
mitted no  oflfence  whatever.  The  general  conclusions  of  the 
report  were  as  follows  : — 

'  Report  on  New  Orleans  Riots,  testimony,  pp.  489,  490. 

'This  charge  was  practically  admitted  by  the  minority,  though 
there  was  really  no  ground  for  it.  The  committee  seemed  to  be 
ignorant  that  when  state  constitutions  provide  for  their  revision  and 
not  for  their  own  destruction,  the  recognized  and  usual  method  of 
framing  a  new  constitution  is  not  to  reassemble  a  former  conven- 
tion, but  to  submit  the  question  to  the  people  through  the  existing 
legislature.     Report  on  New  Orleans  Riots,  testimony,  p.  517. 
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1.  The  riot  of  July  30  was  a  local  disturbance,  originating 
in  local  circumstances  of  great  provocation.  It  was  not  an 
outcropping  of  the  rebellion,  nor  did  it  show  any  indication 
of  a  desire  to  renew  hostilities  with  the  Federal  government. 

2.  It  would  be  a  monstrous  injustice  to  hold  the  whole 
people  of  the  State  accountable  for  the  acts  of  the  few 
engaged  in  the  riot,  and  to  abrogate  by  act  of  Congress  the 
civil  government  of  the  State  now  in  peaceful  and  success- 
ful operation. 

3.  The  incendiary  speeches  and  revolutionary  acts  of  the 
conventionists  would  probably  have  led  to  a  riot  in  any  city 
of  the  Union. 

4.  "  To  provoke  an  attack  on  the  colored  population, 
which  was  expected  to  be  suppressed  by  the  military  before 
it  had  seriously  endangered  the  white  leaders,  appears  to 
have  been  part  of  the  scheme  of  the  conventionists.  This 
would  afford  an  excuse  for  congressional  investigation, 
resulting  in  congressional  legislation  favoring  the  ultimate 
design  of  the  conspirators,  viz:  the  destruction  of  the  exist- 
ing civil  governm.ent  of  Louisiana." 

5.  In  no  proper  sense  is  the  riot  attributable  to  the  gov- 
ernment of  Louisiana.  If  there  be  any  members  of  the 
government  of  Louisiana  in  whose  official  or  personal  acts 
the  remote  causes  of  the  riot  are  to  be  traced,  the  chief 
among  them  are  Judge  R.  K.  Howell,  who,  as  usurping 
president  of  the  minority  of  an  extinct  convention,  headed 
the  conspiracy  to  overthrow  the  state  government  which  he 
had  sworn  to  support,  and  Governor  Wells,  who  lent  to  the 
conspiracy  his  official  sanction,  but  on  the  day  of  danger 
deserted  his  post,  without  an  effort  to  preserve  the  public 
peace.  And  if  there  be  any  members  of  the  Federal  gov- 
ernment who  are  indirectly  responsible  for  the  bloody  result, 
they  are  those  members  of  the  present  Congress,  whoever 
they  may  be,  who  encouraged  these  men  by  their  counsels, 
and  promised  to  them  their  individual  and  official  support.^ 

This  report  of  Boyer,  while  it  had  absolutely  no  influence 

^Report  on  New  Orleans  Riots,  p.  60. 
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on  the  radicals  in  the  North,  was  a  strong  defence  of  the 
anti-conventionists.  To  the  present  writer  it  seems  to  come 
much  nearer  an  unprejudiced  statement  than  that  of  the 
majority.  The  two  reports,  however,  ilhistrate  the  well- 
known  fact  that  two  persons  hearing  the  same  testimony 
may,  by  the  rejection  of  certain  parts  and  the  acceptance  of 
others,  arrive  at  diametrically  opposite  conclusions  and  yet 
leave  their  honesty  unimpeached.^  In  February,  1867,  the 
report  of  the  committee  on  the  New  Orleans  riots  was 
ordered  by  Congress  to  be  printed.  Feeling  against  the 
Louisianians  was  strong.  No  one  of  the  Republicans  seems 
to  have  considered  the  minority  report  worthy  of  considera- 
tion. In  a  debate  in  Congress  on  February  12  Shellabarger 
enforced  his  majority  report  by  declaring  that  though  the 
courts  in  Louisiana  were  open,  they  were  under  rebel  control 
and  authority,  and  for  the  purpose  rather  of  protecting  and 
shielding  criminals  than  punishing  them,  especially  when  the 
crime  was  of  a  political  character.  Boyer  rose  to  say  that 
the  statement  of  the  gentleman  was  unfounded  in  fact,  but 
the  words  of  Shellabarger  accorded  with  the  humor  of  the 
majority. 

A  few  facts  must  be  clear  to  the  reviewer  of  the  testimony. 
Judge  Howell  received  encouragement  from  certain  radical 
congressmen,  without  which  and  the  presence  of  Federal 
troops  in  New  Orleans  the  convention  would  not  have  ven- 
tured to  meet.     The  meeting  was  regarded  by  the  great 

'  Subsequent  writers  have  taken  sides  in  the  same  manner.  J.  W. 
Burgess  says,  "  Common  sense  and  common  honesty  would  hold 
that  the  convention  had  been  finally  dissolved,  no  matter  how  the 
wording  of  the  resolution  might  be  forced  in  the  opposite  direc- 
tion." Reconstruction  and  the  Constitution,  p.  93.  Blaine,  however, 
says  the  report  of  the  majority  was  corroborated  by  the  testimony 
of  the  army  officers,  who  were  not  suspected  of  partisanship;  he 
condemns  the  riot,  and  coolly  declares  that  the  new  constitution  was 
to  be  submitted  to  the  vote  of  the  white  people.  Whatever  the 
convention,  therefore,  might  do  would  be  ineffectual  unless  approved 
by  the  majority  of  the  white  voters  of  the  State;  hence  it  could 
not  be  claimed  that  negro  suffrage  was  to  be  imposed  on  the  State. 
Blaine  herein  ignores  the  fact  that  it  was  intended  either  to  sub- 
mit the  constitution  to  Congress  for  ratification  or  to  an  electorate 
composed  of  negroes  and  Union  men.  Such  a  constitution  could  not 
be  ratified  by  the  white  voters.    Twenty  Years,  II,  237,  234. 
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majority  of  whites  as  unlawful  and  dangerous.  The 
speeches  of  the  orators  on  the  preceding  Friday  were 
believed  by  all  Democrats  and  many  Republicans  to  be  in- 
cendiary. General  Baird  made  a  most  unfortunate  error  in 
not  either  bringing  up  troops  or  allowing  the  arrest  of  the 
conventionists.  Some  of  the  police  and  some  of  the  citizens 
of  New  Orleans  behaved  with  great  brutality  toward  the 
negroes  who  assembled  to  support  the  convention.  Yet 
neither  the  majority  nor  the  minority  report  shows  any 
real  appreciation  of  the  natural  exasperation  felt  by  the 
white  people  of  New  Orleans  when  it  was  found  that  a 
handful  of  men  proposed,  with  the  assistance  of  the  Federal 
government,  to  establish  negro  supremacy  in  their  midst  by 
putting  the  heel  of  the  ex-slave  on  the  neck  of  his  former 
master. 

In  about  two  weeks  after  the  attempted  meeting  of  the 
convention,  affairs  in  Louisiana  had  fallen  into  their  usual 
routine.  On  August  16  the  New  Orleans  Times  said: 
"  The  riot  has  ceased  to  become  food  for  gossip.  The  dead 
body  of  the  Convention  of  1864  is  lying  in  the  Radical  press. 
The  Coroner  has  been  notified,  and  will  bring  a  disinfectant 
in  his  pocket."  Unfortunately,  however,  for  the  whole 
South  and  for  Louisiana  in  particular.  President  Johnson  in 
the  summer  of  1866  made  his  notorious  journey  through  the 
West — "  the  swing  around  the  circle  " —  during  which  he 
took  occasion  to  make  a  series  of  indignant  and  undignified 
speeches.  He  bitterly  attacked  the  radicals  for  keeping  out 
of  Congress  the  representatives  from  the  South,  and  accused 
them  of  encouraging  the  proceedings  in  Louisiana  which 
resulted  in  the  riot.  However  true  these  charges  may  have 
been,  they  only  served  to  intensify  the  antagonism  of  the 
radicals  to  the  presidential  policy.  The  president  vented 
his  spleen  in  vain  against  Sumner,  Stevens,  and  other 
extremists;  for  the  fall  elections  showed  only  too  plainly 
that  the  verdict  of  the  people  in  the  States  now  represented 
in  the  Union  was  overwhelmingly  in  favor  of  congressional, 
rather  than  presidential,  reconstruction. 
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It  was  known  that  the  president  was  opposed  to  the  adop- 
tion of  amendments  by  States  that  were  excluded  from 
representation  in  Congress ;  it  was  said  that  he  actually 
advised  southern  legislatures  to  reject  the  fourteenth 
amendment.  Certainly  when  these  legislatures  met  in  the 
fall  of  1866  and  the  winter  of  1867,  they  with  one  accord 
and  by  large  majorities  rejected  that  amendment.^  The 
New  Orleans  Times  argued  that  to  adopt  the  amendments 
when  representation  was  denied  was  to  bow  to  the  will  of 
the  radicals,  and  to  barter  honor,  faith,  and  manhood  for 
political  rights  and  advantages.-  But  the  attitude  of  the 
South  was  regarded  by  Congress  as  a  defiance  to  that  body, 
to  be  answered  by  sharp  measures  of  repression.  The  four- 
teenth amendment  was  regarded  as  an  olive  branch,  rejected 
by  a  stiflf-necked  people  determined  to  persecute  Union  men 
and  freedmen  and  to  force''  their  way  into  Congress  on  their 
own  terms. 

The  Louisianians  were  indignant  that  the  radical  press  of 
New  Orleans  continued  to  defend  the  conventionists  and  to 
assert  that  Union  men  were  not  safe  in  Louisiana.  The 
New  Orleans  Times  pointed  to  the  fact  that  while  the 
radicals  were  saying  that  Union  men  were  in  danger  of 
their  lives  in  Louisiana,  between  five  and  ten  thousand 
Union  soldiers  had  settled  in  Louisiana.  The  same  news- 
paper complained  that  any  instance  of  violence  in  the  South 
was  seized  upon  by  the  radicals  of  the  North  as  justification 
for  extreme   and   unjust    propositions    of    reconstruction,* 

'The  Louisiana  legislature  rejected  it  unanimously  February  9, 
1867.  Governor  Wells  approved  the  rejection  on  the  ground  that 
the  amendment  was  not  radical  enough. 

'Times,  February  i,  1867. 

'J.  R.  G.  Pitkin,  of  Louisiana,  who  was  a  secessionist  in  i860, 
and  wore  the  gray,  was  now  making  speeches  in  Philadelphia  in 
which  he  declared,  "  The  meeting  of  the  Convention  was  made  a 
pretext  on  the  part  of  the  Rebels  to  slay  not  only  the  members  of 
that  body,  but  all  the  Union  men  of  the  City."  Warmoth  was  mak- 
ing similar  speeches  in  the  North.     Times,  October  i,  1866. 

*  W.  A.  Dunning  calls  attention  to  the  fact  that  acts  of  violence 
had  always  been  more  common  in  the  South  than  in  the  North,  but 
that  the  latter  section  viewed  them  improperly  as  a  recrudescence 
of  rebellion  to  be  repressed  by  Federal  legislation.  Essays  on  the 
Civil  War  and  Reconstruction,  p.  140. 
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though  these  accounts  were  frequently  from  irresponsible 
sources.  On  such  reports  grave  senators  based  plans  of 
settlement  of  national  troubles.  "  But,"  continues  the 
Times,  "  the  unsettled  state  of  our  political  affairs,  the  un- 
certainty of  our  civil  condition,  the  discontent,  and  with  the 
more  sensitive  and  excitable,  the  despair  as  to  our  future, 
are  the  principal  sources  of  such  disorders  as  may  arise  in 
the  South.  Citizens,  whose  influence,  authority,  and  ex- 
ample are  very  great,  are  prevented  by  their  uncertain 
status  from  controlling  the  thoughtless  and  the  reckless. 
Men  who  would  be  powerful  agents  in  restoring  good  feel- 
ing and  an  earnest  love  of  the  Union,  are  driven  by  re- 
morseless ostracism  into  indifference  to  public  concerns  and 
patriotic  duty;  into  engrossment  in  private  and  selfish 
affairs.  They  are  in  danger  of  rapidly  gliding  into  the 
temper  of  foreigners  who  come  here  to  make  money. 
There  is  another  consideration,  in  view  of  which  the 
reported  instances  of  lawlessness  and  disloyalty  in  the 
South,  upon  which  our  sectional  enemies  dwell  with  such 
indignant  emphasis,  ought  to  be  regarded  with  little  signifi- 
cance. It  is  this :  We  boldly  affirm  that  so  radical,  compre- 
hensive, and  violent  revolution  in  the  political  and  social 
condition  of  a  people  was  never  before  attended  by  so  little 
of  social  disorder."^ 

About  the  same  time-  General  P.  G.  T.  Beauregard,  a 
beloved  son  of  Louisiana,  and  representative  of  the  best 
sentiment  of  the  State,  wrote  a  letter  to  the  Times  saying: 
"  The  South  will  not  and  should  not  accept  the  Amend- 
ments [sic]  even  if  presented  as  a  finality.  We  feel  we  are 
now  at  the  mercy  of  the  North.  I  believe  the  South  should 
remain  passive  spectators  of  the  struggle  for  power  going 
on  at  the  North,  relying  on  the  sober  second  thought  and 
the  sense  of  justice  of  both  parties  to  protect  the  South."  It 
was  also  held  that  the  South  should  maintain  by  its  firmness 
and  consistency  the  policy  of  President  Johnson,  now  re- 
garded as  the  staunch  friend  of  that  section.     Perhaps  also 

*  Times,  January  3,  1867. 
^  Times,  January-  11,  1867. 
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the  Supreme  Court,  which  had  just  declared  the  test  oath 
for  lawyers  practising  in  Federal  courts  to  be  unconstitu- 
tional,^ would,  as  soon  as  a  case  came  before  it,  pronounce 
other  reconstruction  acts  to  be  of  the  same  character.-  To 
stand  firm,  therefore,  "  were  wisdom  in  the  scorn  of 
consequence."^ 

Why,  it  may  be  asked,  did  not  Louisiana  accept  the  status 
quo  and,  like  Tennessee,  admit  the  negro  to  the  suffrage? 
One  important  reason  is  that  in  Tennessee  the  negroes  were 
in  the  minority,  while  in  Louisiana  they  were  in  the 
majority.  Hence  negro  suffrage  in  Louisiana,  where  prac- 
tically all  negroes  had  been  won  over  to  the  Republican  side, 
meant  to  hand  over  the  State  to  the  lawless  class,  who  could 
enact  laws  to  bring  about  miscegenation,  mixed  schools,  and, 
in  general,  the  social  equality  for  which  the  negro  organs 
were  clamoring.* 

The  only  thing  that  embarrassed  the  radicals  in  Congress 
in  the  determination  to  force  negro  suffrage  on  the  ex-rebel 
States  was  that  in  many  of  the  Northern  and  Western 
States  the  suffrage  was  granted  only  to  whites,^  even  where 
the  negroes  were  in  the  minority.  Was  it  fair,  therefore, 
to  compel  those  Southern  States  to  adopt  it  where  the 
negroes  were  in  the  majority — either  actually,  or  by  the 

1  Ex  parte  Milligan,  4  Wallace,  2-142. 

*  Times,  March  6,  1867. 

*  Blaine  says :  "  Governor  Parsons  of  Alabama  telegraphed  him 
[President  Johnson]  indicating  that  the  rejection  of  the  Fourteenth 
Amendment  might  be  reconsidered  by  the  Alabama  Legislature,  if 
in  consequence  thereof  an  enabling  Act  could  be  passed  by  Congress 
for  the  admission  of  the  state  to  representation.  Johnson  promptly 
replied  on  the  same  day:  'What  possible  good  can  be  obtained  by 
reconsidering  the  constitutional  amendment?  .  .  .  There  should  be 
no  faltering  on  the  part  of  those  who  are  honest  in  a  determina- 
tion to  sustain  the  several  co-ordinate  Departments  of  the  Govern- 
ment in  accordance  with  its  original  design.'  "  Twenty  Years,  II, 
240-250. 

<  New  Orleans  Tribune,  April  11  and  14,  1867.  Yet  Blaine  says, 
"  The  madness  of  this  course  on  the  part  of  Southern  leaders  was 
scarcely  less  than  the  madness  of  original  secession."  Twenty  Years, 
II.  248. 

'In  five  New  England  States  negroes  were  allowed  to  vote; 
New  York  and  Connecticut  permitted  negroes  with  certain  property 
or  other  qualifications  to  vote;  but  in  every  other  Northern  State  the 
suffrage  was  restricted  to  white  men.    Blaine,  Twenty  Years,  II,  244. 
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disfranchisement  of  ex-rebels — and  thus  transfer  political 
power  to  the  hands  of  the  ignorant  and  landless  classes? 
The  radicals,  however,  facing  this  question,  found  an  easy- 
answer.  Civil  rights  might  be  obtained  in  the  North  for 
the  negro  without  the  suffrage ;  in  the  South  the  ballot  was 
the  only  means  of  protecting  those  rights.  True,  the 
smouldering  rage  of  the  South  might  break  forth  in  revolu- 
tionary form,  but  the  military  rule  was  at  hand  to  crush 
any  such  outburst.  The  South  must  submit  even  though 
she  found  herself  confronted  with  a  condition  of  things 
anomalous  in  the  history  of  the  world.  In  Rome,  slaves 
when  freed  were  still,  though  they  might  be  equal  in  race, 
subject  to  the  authority  of  their  former  masters.  Here  an 
inferior  race  was  suddenly,  by  the  accident  of  a  civil  war, 
to  be  lifted  to  a  dizzy  height  of  political  power.  By  their 
numbers,  as  well  as  by  the  disfranchisement  of  the  ex-rebels, 
they  were  to  be  made  the  ruling  class,  dictating  laws  to 
their  former  masters.^ 

'  Full  social  rights  and  privileges  may  exist  for  a  time  without 
political  rights  as  in  the  case  of  women,  but  full  political  rights 
will  almost  certainly  be  followed  by  social  rights.  It  is  inevitable 
where  the  class  raised  to  political  equality  is  in  the  majority  that 
the  legislative  power  will  enable  such  a  class  to  dictate  the  terms  of 
social  equality.  It  was  this  instinctive  knowledge  which  made 
the  whites  determined  to  overthrow  negro  domination. 


CHAPTER   VIII. 
The  Reconstruction  Acts,  1866-1867. 

In  the  winter  of  1866-67  the  Republicans  in  Congress, 
flushed  with  their  success  at  the  polls  in  the  preceding 
autumn,  decided  to  carry  out  a  radical  program  of  recon- 
struction in  the  South.  They  entered  upon  the  accomplish- 
ment of  their  plans  with  the  greater  enthusiasm  because  of 
the  fact  that  their  plans  were  known  to  be  particularly 
objectionable  to  the  president,  whom  it  was  now  their  aim  to 
humiliate.  As  Thaddeus  Stevens  expressed  it :  "  Though 
the  President  is  Commander-in-chief,  Congress  is  his  com- 
mander; and,  God  willing,  he  shall  obey.  He  and  his 
minions  shall  learn  that  this  is  not  a  Government  of  king 
and  satraps,  but  a  Government  of  the  people,  and  that  Con- 
gress is  the  people."^  If  they  needed  further  justification 
of  their  determination  to  subject  the  South  to  a  Crom- 
wellian  method  of  reconstruction,  they  could  point  to  the 
reports,  appearing  in  radical  newspapers  of  that  section, 
telling  of  the  oppression  by  the  Democrats  of  the  freedmen 
and  their  allies,  the  loyal  whites.  Such  reports  supple- 
mented the  majority  report  of  the  committee  on  the  New 
Orleans  riots,  which  was  placed  before  Congress  in  Febru- 
ary, 1867.2 

Already  on  December  5,  1866,  Sumner  had  offered  a 
series  of  resolutions  in  the  Senate,  which  were  ordered  to 

^Annual  Cyclopaedia,  1867,  subject  "Congress,"  p.  206.  The 
president,  on  the  other  hand,  insisted  that  the  constitution  is  the 
organic  law  of  the  people,  even  against  Congress.     Ibid.,  p.  654. 

While  the  Republicans  had  a  sufficient  majority  in  Congress  to 
pass  measures  over  the  president's  veto,  the  radical  Stevens  was 
much  disgruntled  at  the  lack  of  unanimity  in  the  House  toward  the 
measures  he  advocated.  He  derided  the  "  Babel  which  has  been 
produced  by  the  intermingling  of  secessionists,  rebels,  pardoned 
traitors,  hissing  Copperheads,  and  apostate  Republicans."  Annual 
Cyclopaedia,   1867,  subject  "Congress,"  p.  205. 
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be  printed.  They  defined  in  clear-cut  terms  what  was  to  be 
the  policy  of  Congress:  (i)  Executive  reconstruction  is 
usurpation.  Reconstruction  must  be  conducted  by  Con- 
gress. (2)  New  governments  in  the  South  must  be 
fashioned  according  to  the  requirements  of  a  Christian  com- 
monwealth, so  that  order,  tranquility,  education,  human 
rights,  shall  prevail  within  their  borders.  (3)  In  determin- 
ing what  is  a  republican  form  of  government.  Congress  must 
follow  implicitly  the  definition  supplied  by  the  Declaration 
of  Independence ;  and  in  the  practical  application  of  this 
definition  it  must,  after  excluding  all  disloyal  persons,  take 
care  that  new  governments  shall  be  founded  on  the  two 
fundamental  truths  therein  contained:  (a)  that  all  men  are 
equal  in  rights,  and  (b)  that  all  just  governments  stand  only 
on  the  consent  of  the  governed.^  In  explanation  of  the  fact 
that  the  consent  of  the  disloyal  was  not  necessary,  Stevens 
explained  that  disloyal  persons  were  malefactors.  As  the 
disloyal  "  malefactors  "  might  prove  to  be  more  numerous 
in  some  Southern  States  than  the  loyalists,  it  was,  of  course, 
necessary  to  guard  against  opposition  in  carrying  out  this 
program  by  subjecting  the  South  to  military  rule. 

Some  members  of  Congress  maintained  that  it  was  wrong 
thus  to  make  negro  suffrage  the  test  of  true  republicanism 
in  the  South  and  not  in  the  North,  Le  Blond,  of  Ohio, 
suggesting  that  as  his  State  did  not  give  suffrage  to  negroes, 
it  should  be  put  out  of  the  Union.  Boutwell,  of  Massa- 
chusetts, however,  answered  this  pertinent  question  by 
declaring  that  though  Congress  was  not  able  to  make  Ohio 
truly  republican,  it  should  exercise  that  power  wherever  it 
could.  Thus  the  South  could  become  a  model  after  which 
the  North  might  fashion  herself.  The  Union  Democrats 
ingeniously  insinuated  that  the  maintenance  of  a  republican 
form  of  government  in  the  South  had  been  confused  by  the 
radicals  with  the  maintenance  of  the  Republican  party  in 
power.  This  insinuation  was  either  ignored  or  answered  to 
the   effect   that   the   Republican   party,   in    supporting   the 

^  There  was  a  fine  irony  in  quoting  the  father  of  Democracy 
against  the  Democrats  of  the  South. 
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Union,  had  stood  for  republican  government,  while  the 
Southern  Democrats,  in  attempting  its  overthrow,  no  longer 
represented  anything  but  treason  and  the  suppression  of 
equal  rights.^  Moreover,  if  negro  suffrage  was  to  be 
enforced  in  the  South,  it  was  only  because  that  section  had 
rejected  the  fourteenth  amendment. 

In  accordance  with  Sumner's  resolutions,  and  in  spite  of 
the  able  veto  messages  of  President  Johnson,  the  famous — 
or  in  the  eyes  of  the  Democrats  the  infamous — acts  of 
reconstruction  were  passed  by  Congress  in  the  spring  of 
1867.  The  first,  under  date  of  March  2,  was,  in  substance, 
as  follows :  As  no  legal  state  governments  or  adequate  pro- 
tection of  property  existed  in  ten  of  the  Southern  States, 
these  States  should  be  divided  into  military  districts,  subject 
to  the  military  authority  of  the  United  States,  and  under 
command  of  an  officer  of  the  army  appointed  by  the  presi- 
dent. This  commanding  officer  should  protect  property  and 
life  and  punish  insurrection  or  disorder,  using  for  this 
purpose  the  existing  civil  courts  or,  at  his  discretion,  mili- 
tary tribunals.^  It  was  further  provided  that  when  any  one 
of  these  States  should  have  framed  a  new  constitution  in  a 
convention  composed  of  delegates  elected  by  voters  without 
distinction  of  color  or  race,  except  such  as  had  been  dis- 
franchised for  participation  in  rebellion  or  for  felony,  and 
when  this  constitution  should  provide  that  the  elective 
franchise  should  be  enjoyed  by  all  having  the  qualifications 
given  above,  and  when  such  constitution  should  have  been 


^  It  was  especially  distasteful  to  Stevens  that  in  South  Carolina 
200,000  whites  should  rule  400,000  blacks. 

*  In  his  veto  the  president  called  attention  to  the  fact  that  in  the 
recent  Milligan  case  the  Supreme  Court  had  decided  that  martial 
law  cannot  exist  where  the  courts  are  open  and  in  the  proper  exercise 
of  their  jurisdiction.  Annual  Cyclopaedia,  1867,  subject  "Public 
Documents,"  p.  655.  But  Stevens  denounced  this  decision  as  in- 
famous, "  dangerous  to  the  lives  and  liberties  of  the  loyal  men  of 
the  country,"  and  urged  that  on  account  of  the  decision  the  recon- 
struction act  should  be  immediately  passed.  Ibid.,  p.  210.  Perhaps 
Stevens  also  held  that  the  Milligan  case  did  not  apply  to  the  South 
because  there  were  no  lawful  governments  there,  or  at  least  only 
provisional  ones.  By  others  it  has  been  held  that  the  Milligan  ca.se 
only  decided  that  the  president  had  no  right  to  establish  such  mili- 
tary tribunals. 
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approved  by  the  majority  of  voters  and  by  Congress,  and 
when  the  legislature  of  such  State  should  have  adopted  the 
fourteenth  amendment  and  the  said  amendment  should  have 
become  a  part  of  the  Constitution  of  the  United  States,  then 
the  said  State  should  be  entitled  to  representation  in  Con- 
gress :  provided  that  no  person  excluded  from  holding  office 
by  said  fourteenth  amendment  should  be  a  member  of  the 
convention  or  vote  for  any  member.  Finally,  until  repre- 
sentation in  Congress  should  be  granted  to  the  rebel  States, 
their  existing  civil  governments  should  be  deemed  provi- 
sional and  subject  to  modification  or  removal  by  the  Federal 
government.  A  few  weeks  later,  on  March  23,  for  fear 
that  the  rebel  States  might  not  accept  these  drastic  measures, 
preferring  to  remain  without  representation  in  Congress,  a 
still  more  strenuous  act  was  passed.  This  supplementary 
act  took  the  initiative  out  of  the  power  of  the  State  and 
placed  it  in  the  hands  of  the  commanding  general  in  each 
district.  It  declared  that  before  September  i  of  the  current 
year  each  general  in  his  district  must  hold  a  registration  of 
persons  qualified  to  vote  (of  undoubted  loyalty),  and  then 
proceed  to  carry  out  the  provisions  of  the  preceding  act. 

When  this  act  was  put  in  force,  however,  it  was  found 
necessary  to  legislate  still  further  against  the  obstacles 
which  the  president  and  his  legal  advisers  were  placing  in 
the  way  of  the  "  thorough  "  process  of  government  instituted 
by  the  radical  Congress.  Accordingly,  by  a  supplementary 
act  of  July  19,  it  was  provided  among  other  things :  first, 
that  in  the  removal  of  state  officers  the  commanding  general 
should  be  subject  to  the  disapproval,  not  of  the  president, 
but  only  of  the  general  of  the  armies  of  the  United  States, 
thereby  placing  Grant  above  his  commander-in-chief,  John- 
son ;  second,  that  the  oath  of  a  person  swearing  that  he  was 
entitled  to  register  should  be  rejected  by  the  board  if  it 
thought  proper,  while  if  any  persons  qualified  to  register 
should  fail  to  do  so,  their  names  should  be  placed  on  the 
registration  list  by  the  board,  a  provision  which  made  the 
board  absolute  master  of  the  situation  since  in  its  discretion 
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it  could  go  behind  the  solemn  oath  of  the  would-be  voter 
and  exclude  him,  while  registering  others  who  had  not 
applied ;  third,  that  no  pardon  or  amnesty  of  the  president 
should  entitle  any  one  to  vote  who  was  previously  dis- 
qualified, and  that  no  district  commander  should  be  bound 
in  his  action  by  any  opinion  of  any  civil  officer  of  the  United 
States — a  provision  which  was  added  because  the  attorney- 
general  of  the  United  States  had  given  the  president  two 
opinions  on  the  first  act  which  promised  to  interfere  seri- 
ously with  its  execution. 

Having  thus  nullified  the  effect  of  executive  pardon  as 
well  as  of  any  other  act  of  interference  on  the  part  of  the 
president  or  his  civil  advisers.  Congress  felt  that  its  hands 
were  free  to  work  its  will  on  the  South.  It  would,  more- 
over, cap  the  climax  of  its  power  by  the  impeachment  of  a 
president  who  had  vetoed  these  bills,  and  who,  in  its  eyes, 
had  been  guilty  of  other  crimes  and  misdemeanors.  Re- 
bellion in  the  executive  chair  and  rebellion  in  the  South 
should  be  crushed  at  the  same  time.^ 

Let  us  briefly  consider  how  these  laws  affected  the  people 
of  Louisiana.  During  the  winter  of  1867  the  General 
Assembly  had  been  encouraged  by  the  firm  attitude  of  the 
president  to  resist  the  measures  of  reconstruction  proposed 
by  Congress.  It  was  held  that  the  president  was  right  in 
declaring  that  the  Congress  at  Washington,  as  long  as  the 
South  was  unrepresented,  was  no  real  Congress;  it  was 
merely  a  rump  parliament.  When  the  fourteenth  amend- 
ment was  brought  before  the  legislative  body  for  ratifica- 
tion, the  members  were  not  pleased  to  learn  from  the 
governor's  message  that  he  regarded  the  amendment  as  an 
inadequate  measure,  and  that  he  should  be  satisfied  only 
with  the  granting  of  equal  rights  to  all.  The  legislature,  as 
we  have  seen,  promptly  rejected  the  amendment  by  a  unani- 
mous vote  (February  9),  and  suggested  that  Governor 
Wells  be  impeached.     In  view  of  the  threatening  attitude 

*  On  March  2,  the  same  day  on  which  the  reconstruction  bill  was 
passed,  the  judiciary  committee  made  a  preliminary  report  which 
led  to  the  impeachment  of  the  president. 
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of  Congress,  the  New  Orleans  Times  declared  the  rejection 
of  the  amendment  to  be  "  an  heroic  act." 

The  passage  of  the  first  reconstruction  act  three  weeks 
later  was  not  unexpected,  and  was  received  with  calmness 
by  the  Democrats  and  with  satisfaction  by  the  governor  and 
those  who  sympathized  with  him.  Wells  immediately  de- 
clared that  an  election  for  aldermen  in  New  Orleans  should 
be  subject  to  the  provisions  of  the  new  act.  The  Times 
denied  the  right  of  the  governor  to  interfere,  saying  that 
such  action  belonged  to  the  military  officials.  The  com- 
manding general,  Sheridan,  took  up  the  matter,  and  decided 
that  on  account  of  the  troublous  condition  of  affairs  the 
election  should  be  postponed. 

The  Times  of  March  17,  echoed  by  the  country  papers, 
advised  the  people  of  the  State  to  accept  as  gracefully  as 
they  could  all  the  provisions  of  the  reconstruction  program; 
only  in  this  way  would  they  escape  military  rule  and  a 
possible  confiscation  of  property.^  As  negro  suffrage  was 
now  seen  to  be  inevitable,  Duncan  F.  Kenner,  a  prominent 
politician  of  the  State,  issued  an  appeal  to  the  people  not  to 
remain  inactive,  as  some  proposed,  but  to  accept  the  negro 
as  a  voter,  and  try  to  influence  him  to  vote  in  the  interests 
of  the  South.  A  few  days  later  this  appeal  was  followed 
by  an  open  letter  from  that  distinguished  son  of  Louisiana, 
General  P.  G.  T.  Beauregard,  also  counselling  submission 
and  taking  what  eventually  proved  to  be  a  very  optimistic 
view  of  the  situation.  "If  the  suffrage  of  the  negro,"  he 
said,  "  is  properly  handled  and  directed,  we  shall  defeat  our 
adversaries  with  their  own  weapons.  The  negro  is 
Southern  born.  With  a  little  education  and  a  property 
qualification,  he  can  be  made  to  take  an  interest  in  the 
affairs  of  the  South,  and  in  its  prosperity.  He  will  side 
with  the  whites."  About  the  same  time,  March  18,  General 
James  Longstreet,  the  distinguished  Confederate  leader, 
who  had  taken  up  his  residence  in  New  Orleans,  published 

^  Thaddeus  Stevens  favored  confiscation  and  criticised  the  presi- 
dent for  restoring  confiscated  property.  Annual  Cj'clopaedia,  1867, 
subject  '■  Congress,"  p.  235. 
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two  open  letters  in  which,  also,  submission  to  congressional 
legislation  was  urged.  "We  are  a  conquered  people,"  he 
said.  "  Accept  therefore,  the  terms  offered  by  the  con- 
queror. Our  people  desire  that  Constitutional  Government 
should  be  reestablished,  and  the  only  means  to  accomplish 
this  is  to  comply  with  the  requirements  of  the  recent  con- 
gressional legislation."  He  added  that  all  should  return  to 
their  allegiance  in  good  faith,  or  leave  the  country. 

So  far  Longstreet's  utterances  received  the  approval  of 
prominent  Confederates ;  but  in  the  following  June  the 
Times  accused  him  of  having  given  "  his  adhesion  to  a 
party  whose  whole  policy  seemed  to  be  one  of  vindictive 
persecution  and  abuse  of  his  [Longstreet's]  late  Con- 
federates in  arms."  Longstreet  answered  rather  tartly  that 
"  the  war  was  made  upon  republican  issues,  and  it  seemed 
fair  that  the  settlement  should  be  made  accordingly."  This 
confusion  of  the  Republican  party  with  the  radicals  then  in 
control  was  sharply  attacked  by  the  Times,  which  pro- 
nounced Longstreet's  position  to  be  a  false  one,  and  added 
that  the  general  was  already  claimed  as  a  convert  by  a 
portion  of  the  Republican  party,  and  was  spoken  of  as  a 
possible  United  States  senator.^  Longstreet,  now  alienated 
from  his  old  friends,  permitted  without  a  protest  a  radical 
newspaper  of  New  Orleans  to  say  of  him :  "  The  great 
crimes  of  his  life  have  been  partially  atoned  for  by  the 
sincerest  repentance  that  has  yet  been  brought  to  light."^ 
Among  the  prominent  Confederates,  however,  Longstreet 
seems  to  have  been  alone  in  "  going  over  to  the  enemy." 

*  Times,  June  8,  1867. 

*The  Republican,  August  9,  1867.  His  conversion  was  rewarded 
with  the  office  of  surveyor  of  customs  (1867-1873).  Longstreet,  in 
June,  1867,  wrote  to  General  Lee  asking  his  approval  of  his  (Long- 
street's)  position;  but  Lee  answered:  "I  cannot  think  the  course 
pursued  by  the  dominant  political  party  the  best  for  the  interests  of 
the  country,  and  therefore  cannot  say  so,  .  .  .  This  is  the  reason 
why  I  could  not  comply  with  the  request  in  your  letter."  Jones, 
Reminiscences  of  Lee,  p.  228.  Longstreet's  wife,  in  her  account  of 
this  period,  said  that  to  stand  up  against  public  opinion  in  New 
Orleans  "was  the  noblest  act  of  her  husband's  life."  "By  accept- 
ing Federal  office,  he  lost  a  good  business  in  cotton  and  insurance." 
Perhaps  there  is  room  for  an  honest  difference  of  opinion. 
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His  defection  aroused  much  indignation;  his  desertion  of 
his  people  seemed  so  much  the  worse  that  it  came  in  their 
critical  hour  of  distress,  when  wise  and  faithful  leaders  were 
sorely  needed. 

Two  events  soon  came  to  modify  the  earlier  optimistic 
views  of  the  ex-Confederates.  The  first  was  that  Sheridan 
began  almost  immediately  to  show  the  mailed  hand.  On 
March  2y  he  removed  from  office  Attorney-General  A.  S. 
Herron,  Alayor  John  T.  Monroe,  and  Judge  Edmund  Abell, 
appointing  in  their  places  B.  F.  Lynch,  Edward  Heath,  and 
W.  W.  Howe,  who  were  all  believed  to  hold  radical  views. 
Before  the  indignation  caused  by  this  legal  but  drastic 
measure  had  subsided,  Sheridan  ordered  his  registration  ap- 
pointees to  exclude  from  registration  all  those  about  whose 
rights  there  was  any  doubt.  The  result,  according  to  the 
Times,^  was  that  more  than  one  half  the  white  citizens 
qualified  under  the  law  to  register  were  refused  the  privilege, 
under  one  pretext  or  another,  while  every  negro  was  im- 
mediately accepted.  "  Such  a  miserable  farce,"  added  that 
journal,  "  such  trampling  on  all  law,  decency,  and  right,  will 
arouse  further  hostility."  The  second  fact  that  now  be- 
came patent  was  that  the  negroes  now  registered  would 
vote,  not  with  their  old  masters,  but  with  the  party  which 
had  conferred  on  them  the  suffrage.  By  July  26  the  number 
of  blacks  registered  was  78,230,  while  the  number  of  whites 
was  only  41,166.  Moreover,  the  negroes  had  already  been 
organized  against  the  whites  in  reconstruction  clubs,  loyal 
leagues,  lodges,  and  "  Companies  of  the  Grand  Army."^ 

Democratic  optimism  now  changed  to  pessimism.  The 
white  radicals  were  triumphant;  the  negroes  were  jubilant. 
Now,  at  last,  they  believed  that  they  had  reached  the 
promised  land.  They  were  to  vote,  to  hold  office,  to  make 
laws.     Nay,  more:  "We  want,"  said  the  negro  organ,  "to 

^  April  21,  1867. 

^The  New  Orleans  Republican,  November  17,  1867,  announced 
that  the  Republican  party  in  Louisiana  had  94  clubs  and  57,300  mem- 
bers. The  Loyal  League,  which  was  merely  a  branch  of  the  Union 
League  of  the  North,  was  elaborately  organized,  and  held  the 
negroes  to  a  stern  discipline. 
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ride  in  any  conveyance,  to  travel  on  steamboats,  eat  in  any 
steamboat,  dine  at  any  restaurant,  or  educate  our  children  at 
any  school."^  On  July  4  the  orator  of  the  day,  J.  R.  G. 
Pitkin,  encouraged  them  to  believe  that  their  dream  would 
be  realized ;  for  after  commending  negro  suffrage,  he  added, 
"  But  if  my  colored  brother  and  myself  touch  elbows  at 
the  polls,  why  should  not  his  child  and  mine  stand  side  by 
side  in  the  school  room?"  Such  utterances  confirmed  the 
Democrats  in  their  belief  that  political  equality  was  the  first 
step  toward  social  equality. 

A  system  of  "  star  "  cars,  by  which  the  blacks  were  sepa- 
rated from  the  whites,  existed  in  New  Orleans  at  this  time, 
and  on  May  5  the  presidents  of  the  street  railways  called 
on  General  Sheridan  to  know  if  they  could  obtain  his  assist- 
ance in  confining  the  negroes  to  the  "  star  "  cars.  Sheridan 
refused  to  issue  any  instructions  on  the  subject.  Two  days 
later  some  negroes  forced  their  way  into  the  cars  for  whites, 
and  nearly  precipitated  a  riot.  Two  weeks  later  the  Times 
announced  that  the  system  of  "  star  "  cars  had  been  aban- 
doned because  neither  Sheridan  nor  the  mayor  would  pro- 
tect the  drivers  in  enforcing  it.  The  former,  it  was  said, 
refused  to  act  because  he  was  unwilling  to  enforce  the  rules 
against  his  own  negro  troops.  After  this  small  triumph, 
the  negroes  began  to  demand  mixed  schools  and  a  share  of 
public  offices.  Those  Republicans  who,  like  Hahn  and 
Cutler,  did  not  immediately  respond  to  these  demands  were 
bitterly  denounced  by  the  negroes  for  wishing  to  get  into 
office  by  negro  votes,  while  refusing  offices  to  their 
constituents. 

The  Democrats  were  now  destitute  of  hope.  It  looked  as 
if  the  State  was  surely  to  be  handed  over  to  the  blacks, 
registered  in  large  numbers  and  controlled  by  radical  leaders. 
The  first  step,  it  was  believed,  would  be  that  bugbear  of  the 
South — mixed  schools,  to  be  followed,  perhaps,  by  a  law 
authorizing  the  intermarriage  of  the  two  races.  To  add 
insult  to  injury,  the  negro  journal,  The  Tribune,^  gloated 

*  Tribune,  April  14,  1867. 
«  April  17,  1867. 
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over  the  discomfiture  of  the  Democrats,  declaring  in  one  of 
its  leading  articles  that  the  whites  were  now  subservient  to 
the  ex-slaves.  "  It  is  certainly  a  great  triumph,"  it  said, 
"  for  us  to  see  proud  planters,  haughty  chevaliers,  humiliat- 
ing themselves  to  the  point  of  flattering  their  former  slaves 
and  crouching  to  their  very  feet.  The  deeper  their  bow, 
the  more  their  detestation  and  desire  for  revenge  are  grow- 
ing in  their  bosoms."  Such  utterances,  though  no  facts  to 
support  them  were  given,  naturally  widened  the  breach 
between  the  two  races.  They  excited  all  the  more  indigna- 
tion because  the  negro,  whatever  his  acts,  was  safe  from 
prosecution  in  the  civil  courts.  Through  the  action  of  the 
civil  rights  act  and  the  Freedmen's  Bureau  he  was  now 
under  the  aegis  of  the  Federal  government,  while  the  white 
Democrat  felt  he  had  little  chance  of  justice  when  haled 
before  a  military  commission  or  one  of  the  bureau  courts,^ 
for  these  courts,  intended  for  the  protection  of  the  negro, 
were  now  to  exercise  their  jurisdiction  at  the  discretion  of 
the  Federal  authorities. ^ 

One  incident,  however,  at  this  time  came  to  gratify  the 
sorely  tried  Democrats.  By  order  of  June  3  Sheridan 
removed  from  office  Governor  Wells,  as  "  an  impediment  to 
the  faithful  execution  of  the  Act  of  March  2nd,"  and  ap- 
pointed in  his  place  Thomas  J.  Durant.  On  the  same  day  he 
telegraphed  to  Secretary  Stanton  that  Wells  was  a  political 
trickster  and  a  dishonest  man,  and  that  his  conduct  had 
been  "  as  sinuous  as  the  mark  left  in  the  dust  by  the  move- 
ment of  a  snake."  As  this  was  also  the  Democratic  estimate 
of  the  governor's  character,  there  was  no  little  rejoicing  over 
his  downfall,  and  the  Times  cleverly  punned :  "  All's  well 
that  ends  Wells."  Lieutenant-Governor  Voorhies,  a  staunch 
Democrat,  was  not  disturbed   for  a  year  longer.     If  the 

^  In  1866  the  bureau  courts  had  been  given  up  except  in  parts 
of  Virginia,  Louisiana,  and  Texas.  Dunning,  Civil  War  and  Re- 
construction, p.  141. 

'The  Times  of  April  13,  1867,  said,  "J.  W.  Walker,  having 
killed  a  negro  in  St.  John  the  Baptist  Parish,  and  the  civil  authori- 
ties having,  it  is  believed,  connived  at  his  escape,  he  will  be  tried 
before  a  militarv  commission  in  New  Orleans." 
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powers  of  his  office  had  not  been  merely  nominal,  he  would 
have  done  more  to  aid  the  ex-rebels.  As  much  as  he  could, 
he  exerted  himself  to  mitigate  the  severity  of  Reconstruc- 
tion. For  reasons  best  known  to  himself,  Durant  refused  to 
accept  the  office  of  governor,  and  Sheridan  appointed  B.  F. 
Flanders.  His  duties,  under  Sheridan's  dictatorship,  seem 
to  have  been  merely  nominal.  At  first  Wells  refused  to 
vacate  his  office,  and  appealed  to  President  Johnson,  saying 
that  the  quarrel  between  him  and  Sheridan  was  merely 
personal.^  Sheridan  promptly  sent  General  Forsyth  to  oust 
Wells  and  install  Flanders.  A  week  later,  Stanbery,  attor- 
ney-general of  the  United  States,  gave  his  opinion  that  the 
commanding  general  had  no  right  to  remove  state  officials 
without  a  trial ;  but,  as  we  have  seen,  the  supplementary  act 
of  July  19  instructed  district  commanders  to  pay  no  atten- 
tion to  the  opinions  of  any  civil  officers  of  the  United  States. 

Thus  confirmed  in  his  action,  Sheridan,  on  the  first  of 
August,  dismissed  the  board  of  alderm.en  and  assistant  alder- 
men of  New  Orleans,  on  the  ground  that  they  impeded  the 
execution  of  the  reconstruction  acts  and  had  brought  the 
credit  of  the  city  into  a  disorganized  condition."  Their 
places  were  filled  by  men  some  of  whom  were  known  to 
possess  business  capacity  and  integrity.  Others  of  the  new 
appointees,  however,  were  negroes — a  recognition  on  Sheri- 
dan's part  of  the  colored  element  in  the  city  which  numbered 
about  sixty  thousand.  In  the  following  September  this 
council  appointed  four  assistant  recorders,  three  of  whom 
were  colored,  and  two  city  physicians,  both  of  whom  were 
colored.^  Such  a  departure  from  the  old  order  of  things 
excited  some  indignation  among  the  whites,  and  gratified 
the  blacks  proportionately.* 

On  the  17th  of  August  the  district  commander  ordered 

*  It  concerned  the  appointment  of  levee  commissioners. 

'  There  was  much  fiscal  confusion  in  New  Orleans,  the  city  paper 
money  amounting  to  three  and  a  half  million  dollars. 
»  Times,  September  12,  1867. 

*  In  spite  of  disparity  in  numbers,  Sheridan  had  registered  about 
an  equal  number  of  blacks  and  whites  in  the  city,  that  is,  14,845 
whites,  and  14,805  blacks. 
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that  an  election  should  take  place  on  September  27  and  28, 
to  determine  whether  a  constitutional  convention  should  be 
called.  The  number  of  registered  voters  was  declared  to  be 
127,639;^  and  these  were  to  vote  on  the  same  date  for 
98  members  to  constitute  the  convention  in  case  the 
majority  of  the  voters  decided  that  the  said  convention 
should  be  held.  It  was  further  provided  that  to  make  the 
election  valid,  the  votes  cast  must  constitute  a  majority  of 
those  registered. 

A  few  days  later  the  New  Orleans  papers  announced  that 
General  Sheridan  had  been  relieved  from  his  command  by 
President  Johnson,  and  that  his  place  would  be  filled  by 
General  Winfield  S.  Hancock.^  Before  his  departure  from 
the  fifth  district  on  September  5,  Sheridan  wrote  to  Grant 
that  the  work  of  reconstruction  in  Louisiana  had  met  with 
no  opposition  from  the  people,  but  was  opposed  by  the 
press  and  by  office-seekers.  As  far  as  the  press  was  con- 
cerned, this  statement  was  subsequently  denied  by  the 
Picayune  and  the  Times,  which  declared  that  they  dififered 
from  Sheridan,  but  that  they  had  urged  the  people  to 
submit.  Commenting  on  his  departure,  however,  the  Re- 
publican said  that  he  ought  to  have  turned  out  more  rebels, 
and  that  he  had  left  the  city  in  a  deplorable  conditiouy 
financial,  political,  and  sanitary.  The  same  paper  now  ac- 
cused the  Democratic  papers  of  keeping  severely  silent  on 
the  subject  of  voting,  while  a  few  months  before  they  had 
urged  their  people  to  register.  This  accusation  seems  to 
have  been  just.  General  Wade  Hampton,  Ben  Hill,  and 
other  prominent  Southerners,  seeing  how  the  reconstruction 
laws  were  being  administered,  had  already  begun  to  advise 
opposition  to  every  organization  under  these  laws,  and  the 

^  Of  this  number  82,907  were  blacks. 

"The  president's  dishke  of  Sheridan  was  well  known,  and  his 
action  in  this  case  offended  General  Grant,  who  admired  Sheridan 
great!}-.  As  Hancock  was  in  accord  with  the  president's  views,  his 
appointment  was  received  in  the  North  with  marked  disapproval. 
Hancock  did  not  assume  charge  until  November  29,  the  temporary 
appointees  being  General  Charles  Griffin,  and  after  his  death  Gen- 
eral Joseph  A.  Mower. 
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Democratic  newspapers  began  to  hope  that  enough  of  those 
who  had  registered  would  stay  at  home  on  election  day  to 
prevent  the  Republicans  from  getting  the  necessary  "  ma- 
jority of  registered  voters." 

The  Times  of  September  i  even  ventured  to  issue  a  warn- 
ing to  the  negroes  who,  by  the  enforcement  of  the  recon- 
struction acts,  had  now  been  put  in  control  of  the  State. 
"  In  a  few  years,"  it  said,  "  the  white  vote  in  the  State  will 
more  than  double  that  of  the  colored,  and  the  sins  which 
the  colored  man  now  commits  against  equal  rights  and  man- 
hood suffrage  will  be  remembered  against  him."  The 
negroes,  however,  trusting  to  a  continuance  of  military  rule 
and  the  supremacy  of  the  Republican  party,  recked  little  of 
such  warnings.  Their  opportunity  of  obtaining  a  share  in 
the  government  and  all  other  rights  had  come ;  and  whether 
their  old  masters  were  disfranchised  or  not,  they  were  eager 
to  seize  it. 


CHAPTER   IX. 
Restoration  of  Louisiana  to  the  Union. 

The  election  to  decide  the  question  of  holding  a  constitu- 
tional convention  and  to  choose  the  delegates  for  the  same 
took  place  on  the  appointed  days,  September  27  and  28. 
It  passed  off  quietly  except  for  a  small  riot  in  Jefferson  City. 
The  negroes,  who  never  before  in  Louisiana  had  been  legally 
entitled  to  vote,  came  out  in  large  numbers,  but  the  white 
citizens,  especially  in  New  Orleans,  generally  abstained  from 
voting,  with  the  forlorn  hope  that  this  action  would  defeat 
the  plans  of  the  Republicans,  which  required  the  majority 
of  the  registered  voters  to  vote.  In  this  they  were  disap- 
pointed. The  registered  voters,  as  we  have  seen,  amounted 
to  127,639,  of  whom  82,907  were  blacks.  The  vote  for  the 
convention  was  75,083,  with  only  4006  against  it.^  Of  the 
98  delegates  elected,  49  were  whites  and  49  were  negroes, 
a  fair  division  previously  agreed  upon.  All  but  2  were 
Republicans. 

On  November  23  the  convention  met  in  the  hall  of  the 
Mechanics  Institute;  but  there  was  no  repetition  of  the 
scenes  which  marked  the  opening  of  the  rump  convention  of 
1866.  The  Democrats  bided  their  time,  hoping  that  once  the 
State  was  restored  to  the  Union  and  the  Federal  troops  were 
withdrawn,  it  would  be  possible  for  them  again  to  get  pos- 
session of  the  government.  They  little  dreamed  how  long 
they  would  have  to  wait.  The  assembly  was  declared  by 
the  Republican  to  be  a  truly  representative  body.  "  The 
Convention  of  1861,"  it  added,  "had  taken  the  State  out 
of  the  Union ;  this  one  would  restore  it."  Many  of  the 
negro  members  were  free  men  of  color,  of  better  character 

^  The  Times  claimed  that  13,000  voters  had  been  disfranchised  by 
the  construction  put  upon  the  act  of  Congress.  Cox  estimates  the 
number  at  40,000.     Three  Decades,  p.   547. 

193 


194  History  of  Reconstruction  in  Louisiana. 

and  of  more  intelligence  than  were  to  be  found  in  subse- 
quent political  bodies  in  Louisiana;  others  had  once  tilled 
the  soil  as  slaves.  As  president  the  convention  chose  Judge 
J.  G.  Taliaferro^  of  Catahoula  parish,  and  then  entered 
upon  a  session  which  lasted  till  March  9  of  the  following 
year,  nearly  three  and  one  half  months. 

At  first  there  was  no  great  harmony  among  the  delegates. 
Dr.  G.  M.  Wickliffe,  a  dentist  from  Clinton,  Louisiana,  who 
had  once  edited  an  anti-abolition  journal,  but  who  had  now 
swung  around  and,  like  most  converts,  held  extreme  views, 
moved  in  the  early  days  of  the  convention  that  all  subordi- 
nate officers  of  this  assembly  should  be  drawn  equally  from 
the  two  races.  This  motion  was  defeated,  47  to  38,  by  the 
efforts  of  the  more  conservative  Republicans,  who  declared 
that  such  action  would  place  race  above  merit.  Equal  rights 
to  all  (L^nionists),  with  no  favoritism  even  to  the  negro,  was 
their  shibboleth.  They  were  supported  by  the  Republican, 
which  declared  Wicklifife  to  be  a  demagogue,  and  con- 
demned him  and  the  organ  of  the  negroes,  the  Tribune,  for 
trying  to  create  distinction  between  the  races.  If  special 
favors  were  granted  to  negroes  because  they  were  negroes, 
the  conservatives  of  the  North  would  be  prejudiced  against 
the  constitution  about  to  be  framed ;  and  such  action  might 
seem  to  justify  the  contention  of  the  friends  of  the  admin- 
istration that  Louisiana  had  become  a  negro  colony,  and 
that  the  whole  South  was  to  be  Africanized. 

When  about  this  time  Ohio  voted  down  a  proposition  to 
grant  the  suffrage  to  the  few  negroes  in  that  State,^  the 
Republican  enraged  the  Tribune  by  saying  that  the  defeat  of 
the  measure  in  Ohio  was  due  to  the  political  conduct  of  the 

'  As  Taliaferro  had  opposed  immediate  secession  in  the  con- 
vention of  1861,  the  Republican  described  him  now  as  the  old  gray- 
haired  Union  hero  of  secession — the  one  wise  man  in  an  age  of 
madness. 

'  The  Picayune,  December  8,  1867,  with  evident  satisfaction, 
announced  that  the  three  States  of  Ohio,  Kansas,  and  Minnesota 
had  recently  rejected  negro  suffrage,  the  vote  in  Ohio  being  255,- 
340  to  215,937;  in  Kansas,  16,114  to  7591,  and  in  Minnesota  28,759 
to  51 14.  In  1868  Minnesota  gave  a  majority  for  negro  suffrage, 
but  in  1870  tlie  State  contained  only  246  adult  negro  men. 
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enfranchised  negroes  in  Louisiana,  and  that  unless  the  latter 
changed  their  conduct,  the  Republicans  as  a  party  would 
be  defeated  and  the  suffrage  of  the  negroes  would  be  lost.^ 
The  more  radical  negroes,  however,  could  not  see  how  their 
conduct  in  Louisiana  could  affect  distant  Ohio.  They  knew 
that  they  numbered  twice  as  many  voters  as  the  whites,  and 
they  argued  that  they  should  have  at  least  half  of  the  offices. 
Had  not  the  two  races  equal  representation  in  the  conven- 
tion? Was  not  this  cry  of  saving  the  Republican  party 
merely  a  skillfully  devised  excuse  for  filling  all  the  offices 
with  white  Republicans?  If  this  were  to  be  the  only  result 
of  the  disfranchisement  of  the  Democrats  and  the  giving  of 
the  ballot  to  the  negro,  that  is,  to  hand  over  the  spoils  to  the 
Republican  whites,  the  Tribune  was  prepared  to  enter  a 
protest.  Its  attitude  might  have  found  favor  with  those 
who  wished  to  use  the  negro  vote  had  not  the  ablest  leader 
of  the  colored  element  in  the  convention,  Pinckney  Benton 
Stewart  Pinchback- — himself  a  chocolate-hued  orator  of  no 
mean  ability,  and  destined  to  hold  high  office  in  the  State — 
now  opposed  Wickliffe,  and  taken  sides  w4th  the  Republican. 
Offices  must  be  awarded  with  reference  not  to  race  but  to 
education  and  general  ability. 

This  contention  having  been  settled  on  safe  lines,  the 
convention  proceeded  to  frame  such  a  constitution  as  would 
meet  with  the  approval  of  the  dominant  party  in  Congress. 
It  was  to  be  based  on  the  general  principle  that  loyal  Repub- 
licans should  be  protected  for  all  time  against  the  ex-rebels, 
who  had  tried  to  break  up  the  Union,  and  who  had  not 
repented  of  their  wicked  folly.  This  view  was  expressed 
by  the  Republican  as  follows :  "  As  for  us,  we  would  rather 
see  another  war,  another  revolution,  had  rather  see  every 
rebel  from  the  Potomac  to  the  Gulf  proscribed,  disen- 
franchised, their  property  confiscated,  and  every  mother's 
son  of  them  stripped  naked  and  sent  out  into  the  world  as 

1  Times,  October  16,  1867. 

'  Pinchback  was  the  son  of  a  white  man,  who  had  carefully  edu- 
cated him  in  Cincinnati.  He  was  born  in  Macon,  Georgia,  in  1837. 
In  1867  he  was  made  inspector  of  customs  in  New  Orleans. 
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they  were  born  than  the  right  of  suffrage  taken  away  from 
the  loyal  people  of  the  South. "^  This  journal  did  not  add, 
but  it  was  clearly  understood,  that  unrepentant  rebels,  while 
not  permitted  to  vote  or  hold  office,  should  be  duly  taxed 
for  the  support  of  Republican  government. 

In  the  meantime,  the  Tribune  continued  to  air  its  griev- 
ances. The  Times,  on  January  5,  1868,  with  great  gusto, 
quoted  "  this  organ  of  the  black  and  tan  Convention  "  as 
declaring:  "The  Republican  party  in  Louisiana  is  headed 
by  men,  who  for  the  most  part  are  devoid  of  honesty  and 
decency,  and  we  think  it  right  that  the  country  should  know 
it.  The  active  portion  of  the  party  in  Louisiana  is  com- 
posed largely  of  white  adventurers,  who  are  striving  to  be 
elected  to  office  by  black  votes.  .  .  .  Some  of  these  intend, 
if  elected,  to  give  a  share  of  office  to  colored  men.  We 
admit  that,  but  they  will  choose  only  docile  tools,  not  citizens 
who  have  manhood."  "  The  white  adventurers,"  or  "  carpet- 
baggers," as  they  now  began  to  be  called  by  the  Democratic 
papers,  did  not  enjoy  these  attacks,  for  such  a  defection 
boded  ill  for  their  future  supremacy.  They  showed  a  bitter 
feeling  against  Dr.  Roudanez,  the  negro  proprietor  of  the 
Tribune,  for  his  failure  to  support  the  Republican  party. ^ 

While  this  controversy  over  party  loyalty  was  going  on, 
the  convention  was  discussing  the  provisions  of  the  new 
constitution.  While  so  doing,  however,  it  was  found  neces- 
sary to  make  arrangements  for  raising  a  revenue  and  paying 
the  expenses  of  the  members.  The  Democratic  legislature 
had  adjourned  in  the  preceding  March,  and  as  yet  there  was 
no  Republican  legislature  to  take  its  place.  The  state  treas- 
ury was  declared  by  the  governor  to  be  bankrupt ;  there  was 
no  money  to  pay  the  state  debt  or  the  salaries  of  the  state 

'Republican,  December  3,  1867. 

^Tlic  Tribune  was  not  a  financial  success.  Roudanez  made  a 
public  statement  saying  that  he  had  sunk  $35,500  in  the  paper  in 
order  to  keep  up  an  honest  organ  of  the  radical  party  in  Louisiana. 
It  was  finally  suspended  in  April,  1868.  The  Tribune  seems  to 
have  been  revived  later,  for  it  is  mentioned  as  appearing  in  1869 
while  the  committee  on  Louisiana  elections  was  meeting.  41st 
Cong.,  2d  sess.,  H.  Mis.  Doc.  No.  154,  pt.  I,  p.  768. 
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officers.  The  levees  were  out  of  repair;  many  plantations 
had  been  overflowed ;  the  negroes  were  discontented,  and 
unwilling  to  work  in  times  of  such  political  upheaval ;  and  the 
crops  were  almost  a  failure.  Accordingly,  the  convention 
whose  function  was  to  frame  a  constitution  degenerated  for 
the  time  being  into  a  legislature,  and  passed  a  stringent  law 
laying  a  tax  of  one  mill  on  all  property  for  expenses  of  the 
convention,  with  a  penalty  of  twenty-five  per  cent,  for 
default.  It  also  decreed  that  warrants  issued  by  the  con- 
vention to  pay  the  mileage  and  the  per  diems  of  members 
should  be  received  for  taxes. 

The  Times  protested  against  this  assumption  of  the  taxing 
power,  but  the  state  auditor  recognized  the  authority  of  the 
convention.  It  was  feared  by  the  conventionists  that  there 
would  be  resistance  to  the  payment  of  this  tax,  and  that 
General  Hancock,  who  had  taken  command  of  the  fifth 
district  on  November  29,  and  who  had  already  shown  a 
strong  leaning  toward  the  president's  interpretation  of  the 
reconstruction  acts,  might  support  the  resistance.  The  com- 
manding general,  who  had  restored  some  officials  removed 
by  his  predecessor.  General  ]\Iower,  and  who  had  revoked 
Sheridan's  order  permitting  negroes,  contrary  to  state  law, 
to  sit  on  juries,^  now  announced  that  in  civil  cases  the 
administration  of  justice  belonged  to  the  regular  courts,  and 
not  to  the  commanding  general.  "  Arbitrary  power,"  he 
added,  "  such  as  I  have  been  urged  to  assume,  has  no  exist- 
ence here.  It  is  not  found  in  the  Laws  of  Louisiana  or  of 
Texas ;  it  cannot  be  derived  from  any  acts  of  Congress ;  it 
is  restrained  by  a  Constitution,  and  prohibited  from  action 
in  many  particulars."  While  disclaiming  judicial  functions 
in  civil  cases,  however,  Hancock  added  that  it  would  be 
improper  for  him  to  anticipate  any  illegal  interference  on 
the  part  of  the  courts,  but  that  whenever  a  case  arose  for 
the  interposition  of  the  powers  vested  in  him  by  the  acts  of 

'In  the  United  States  district  court  Judge  Durell  decided  that 
his  juries  should  be  drawn  without  distinction  of  color,  but  in  the 
state  courts  Judge  W.  W.  Howe,  a  prominent  Republican,  sided  with 
Hancock. 
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Congress,  he  would  preserve  law  and  order.  This  Delphic 
utterance  left  the  convention  in  some  doubt  as  to  its  posi- 
tion; and  on  January  9  Judge  Taliaferro  told  the  conven- 
tion that  unless  Hancock  would  prevent  the  interference  of 
the  courts,  the  mill  tax  could  not  be  collected.  This  fear, 
however,  was  groundless,  and  though  the  tax  was  collected 
with  some  difficulty,  there  seems  to  have  been  no  actual 
resistance. 

On  March  9,  1868,  the  convention,  having  completed  the 
constitution,  adjourned.  The  Rev.  Josiah  Fisk,  who  was 
invited  to  close  the  proceedings  with  prayer,  pleased  his 
hearers  with  a  quasi-political  invocation,  saying,  among 
other  things :  "  Bless  the  President  of  these  United  States. 
Enable  him  to  pause  in  his  career  of  vice  and  folly.  May 
he  cease  from  doing  evil,  and  learn  to  do  right !  "  The  con- 
stitution on  which  Fisk  called  down  the  blessing  of  heaven, 
though  it  was  longer  by  six  pages  than  that  of  1864,  filled 
only  about  twenty-seven  pages — just  half  the  length  of  the 
organic  law  which  closed  the  period  of  reconstruction  in 
1879.  The  chief  provisions  which  differentiated  it  from  the 
constitution  of  1864  were  as  follows. 

First,  as  it  was  intended  to  furnish  to  the  negro  that 
equality  with  the  loyal  whites  which  the  organic  law  of  1864 
had  fought  shy  of,  it  recited  portions  of  the  Declaration  of 
Independence,  with  slight  modifications  of  language  suitable 
to  the  existing  circumstances,  and  with  a  practical  applica- 
tion of  principles  which  would  have  shocked  the  author  of 
that  immortal  document.  Thus,  after  declaring  that  "  all 
men  are  created  free  and  equal,"  the  constitution  provided 
that  all  persons  should  enjoy  equal  rights  and  privileges 
upon  any  conveyance  of  a  public  character.  All  places  of 
business  or  of  public  entertainment,  or  for  which  any  license 
is  required,  should  be  deemed  places  of  a  public  character, 
and  should  be  opened  to  the  accommodation  and  patronage 
of  all  persons  without  discrimination  on  account  of  race  or 
color.  This  article,  proposed  by  Pinchback,  was  adopted  by 
a  vote  of  58  to  16. 


Restoration  of  Louisiana  to   the   Union.  199 

Second,  in  order  to  prevent  future  secession,  it  was  pro- 
vided that  all  persons  born  or  naturalized  in  the  United 
States  and  resident  for  one  year  in  Louisiana  were  citizens 
of  the  State,  and  that  allegiance  to  the  United  States  was 
paramount  to  the  allegiance  owed  to  the  State. 

Third,  representation  in  both  houses  was  to  be  in  pro- 
portion to  the  total  population,  instead  of  in  proportion  to 
the  number  of  qualified  voters,  as  in  1864. 

Fourth,  no  public  schools  or  institutions  of  learning  should 
be  established  exclusively  for  any  race.  By  a  special  clause, 
the  University  of  Louisiana,  in  all  its  departments,  was 
thrown  open  to  both  races. 

Fifth,  and  most  important  of  all,  was  the  new  suffrage 
law,  the  most  stringent,  perhaps,  in  its  disfranchising  clauses 
to  be  found  in  the  constitutions  of  all  the  Southern  States.^ 
It  permitted  every  adult  male  citizen  of  the  United  States, 
resident  in  Louisiana  for  one  year,  to  vote,  except  (a)  per- 
sons convicted  of  crime  or  under  interdict;  (b)  those  who 
had  held  any  office  for  one  year  or  more  under  the  so-called 
Confederate  States;  (c)  registered  enemies  of  the  United 
States;  (d)  leaders  of  guerilla  bands  during  the  rebellion; 
(e)  those  who,  in  the  advocacy  of  treason,  wrote  or  pub- 
lished newspaper  articles  or  preached  sermons  during  the 
rebellion;  (f)  those  who  voted  for  or  signed  the  ordinance 
of  secession  in  any  State.  As  a  premium  on  perjury,  it 
was  added  that  no  one  thus  excepted  should  vote  or  hold 
office  in  the  State  until  he  signed  a  certificate  acknowledg- 
ing the  rebellion  to  have  been  morally  and  politically  wrong 
and  that  he  regretted  any  aid  or  comfort  given  thereto.  He 
could  be  excused,  however,  from  furnishing  this  certificate 
if,  prior  to  January  i,  1868,  he  had  favored  the  execution 
of  the  reconstruction  acts,  and  openly  and  actively  assisted 
the  loyal  men  of  the  State  in  their  efforts  to  restore  Loui- 
siana to  her  place  in  the  Union.  This  severe  m^easure, 
which  seemed  to  disfranchise  certain  classes  of  unrepentant 
rebels  forever,  was  passed  by  a  vote  of  44  to  30.     A  number 

^Dunning,  Civil  War  and  Reconstruction,  p.  197. 
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of  negroes  voted  against  it;  among  others,  Pinchback,  who 
said  that  he  did  so  because  he  firmly  beUeved  that  two 
thirds  of  the  colored  men  of  the  State  did  not  desire  dis- 
franchisement to  such  an  extent.^  Somewhat  later  he 
signed  the  constitution,  but,  with  three  other  members,  filed 
a  protest  against  this  clause,  saying,  "  We  are  now,  and  ever 
have  been,  advocates  of  universal  suffrage,  it  being  one  of 
the  fundamental  principles  of  the  Radical  Republican 
party."-     Verily,  the  radicals  were  out-heroding  Herod. 

Sixth,  an  oath  was  prescribed,  even  for  members  of  the 
legislature,  that  they  should  accept  the  civil  and  political 
equality  of  all  men,  and  should  agree  not  to  attempt  to 
deprive  any  person  of  such  equality  on  account  of  race, 
color,  etc. 

Seventh,  all  the  labor  laws  passed  by  the  Democratic 
legislature  of  1865  were  declared  to  be  null  and  void. 

Eighth,  in  case  the  constitution  was  not  adopted,  the 
convention  might  be  recalled  by  a  majority  of  the  members. 
The  constitution  was  finally  signed  by  eighty-five  members. 
Several  members  were  absent,  and  five  who  were  present^ 
refused  to  attach  their  signatures,  chiefly  because  of  the  dis- 
franchising and  civil  rights  clauses. 

The  days  appointed  for  taking  the  popular  vote  on  the 
constitution  were  April  16  and  17,  1868.  Before  these  dates 
came  around,  however,  General  Hancock,  who  had  won 
great  popularity  among  the  Democrats  by  his  conservative 
course,  was  removed  from  office  at  his  own  request.  The 
occasion  was  this :  he  had  removed  a  city  recorder,  and 
when  the  city  council  provided  for  the  election  of  another, 
he  removed  those  who  had  so  voted — two  whites  and  seven 
negroes.  General  Grant  was  applied  to,  and  as  he  resented 
the  president's  removal  of  Sheridan  and  the  appointment  of 
Hancock,  he  now  suspended  Hancock's  order,  asked  for  a 
full  report,  and  finally  restored  the  deposed  members. 
Whereupon   General   Hancock,    feeling   that  he   could   no 

*  Journal  of  Convention,  1867-8,  p.  259. 
'  Journal  of  Convention,  1S67-8,  p.  293. 
•These  were  Coolcy,  Crawford,  Bearing,  Ferguson,  and  Harrison, 
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longer  occupy  his  position  with  dignity,  asked  to  be  reHeved.^ 
His  request  was  granted,  and  General  J.  J.  Reynolds  took 
his  place  for  a  few  days.  Reynolds's  successor  was  Major- 
General  R.  C.  Buchanan,  who  had  been  an  assistant  com- 
missioner of  the  Freedmen's  Bureau.  Verily  the  road  to 
reconstruction  which  the  State  had  to  travel  was  hard  and 
uncertain.  The  uncompromising  and  radical  Sheridan  had 
been  removed  by  Johnson ;  the  liberal  and  magnanimous 
Hancock  was  persona  non  grata  to  Grant.  Government 
from  a  distance  is  generally  bad  government,  and  especially 
bad  when  no  consistent  policy  is  followed. 

Louisiana,  which  in  the  eyes  of  Congress  had  not  been 
restored  to  her  proper  relations  with  the  Union,  was  now  to 
have  the  remarkable  experience  of  voting  for  state  officers 
on  the  same  days  on  which  she  voted  for  or  against  a  con- 
stitution the  acceptance  of  which  by  Congress  was  to  restore 
her  to  a  place  in  the  Union.  But  Congress  was  in  a  hurry, 
and  there  was  nothing  to  do  but  to  submit  to  the  anomaly. 
To  facilitate  matters  still  more,  General  Buchanan,  on 
March  25,  1868,  issued  an  order  that  a  recent  act  of  Con- 
gress (of  March  12)  should  apply  in  the  approaching  elec- 
tion, namely,  that  the  said  election  should  be  decided  by  the 
majority  of  the  votes  cast,  without  reference  to  the  number 
registered.-  He  also  ordered  that  no  negroes  should  be 
discharged  for  voting  the  Republican  ticket,  and  that  all 
unfairness  at  the  polls  would  be  prevented  by  the  presence 
of  the  military.  The  election  passed  off  quietly.  The  con- 
stitution was  ratified  by  a  vote  of  51,737  to  39,076.  At  the 
same  time,  H.  C.  Warmoth,  who  had  claimed  an  election 
as  delegate  from  the  territory  of  Louisiana  in  1865,  was 
chosen  governor  over  J.  G.  Taliaferro  by  a  vote  of  64,941 

The  Times  fully  approved  the  course  of  Hancock,  but  in  Janu- 
arj^  1868,  f ort>--three  members  of  the  convention  had  signed  a 
petition  asking  Congress  to  remove  him  as  an  "  impediment  to 
reconstmction." 

*  This  was  to  prevent  the  stay-at-homes  from  defeating  the  con- 
stitution as  had  happened  in  Alabama  on  February  4.  Congress 
made  the  act  of  March  11  retroactive,  and  held  that  the  consti- 
tution of  Alabama  was  legally  ratified.  Burgess,  Reconstruction 
and  the  Constitution,  p.  153. 
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to  38,046.^  The  other  officers  of  the  State  were :  lieutenant- 
governor,  Oscar  J.  Dunn  (colored)  ;  secretary  of  state, 
George  E.  Bovee ;  attorney-general,  Simeon  Belden ;  auditor, 
G.  M.  Wickliffe;  treasurer,  Antoine  Dubuclet;  and  superin- 
tendent of  education,  Rev.  T.  W.  Conway. 

In  the  neighboring  State  of  Mississippi,  two  months  later, 
the  Democrats  were  so  well  organized,  and  persuaded  so 
large  a  number  of  negroes  to  vote  against  the  reconstruction 
constitution,  that  they  succeeded  in  defeating  the  adoption 
of  that  instrument  by  a  vote  of  7629.  In  Louisiana,  how- 
ever, at  the  spring  election,  the  Democrats  discussed  the 
matter,  and  concluded  that  it  would  not  be  worth  while  to 
nominate  a  full  state  ticket  in  opposition  to  the  two  Re- 
publican factions,  though  they  managed  to  elect  a  minority 
of  the  members  of  the  General  Assembly.  In  New  Orleans, 
moreover,  J.  W.  Conway,  a  Democrat,  was  elected  mayor. 
The  incumbent.  Heath,  denied  that  municipal  elections  were 
authorized  by  the  election  ordinance  of  the  constitution,  and 
refused  to  yield  the  office  to  Conway.  He  was  promptly 
arrested  by  General  Buchanan,  and  compelled  to  surrender 
the  keys.  He  then  brought  an  action  of  quo  warranto 
against  Conway.  It  was  of  no  effect.  General  Grant  hav- 
ing approved  Buchanan's  action,  the  court  was  informed 
that  a  decision  in  favor  of  the  plaintiff  would  be  of  no  avail, 
and  proceedings  on  the  case  were  dropped. 

General  Buchanan  now  proposed  to  withhold  his  consent 
to  the  meeting  of  the  legislature  until  the  new  constitution 
had  been  accepted  by  Congress.  On  the  25th  of  June,  how- 
ever, Congress  passed  an  act  admitting  North  Carolina, 
South  Carolina,  Louisiana,  Georgia,  Alabama,  and  Florida 
to  representation,  in  view  of  the  fact  that  they  had  framed 
and  adopted  "  Constitutions  of  State  Governments  which 


*  Albert  Voorhies,  Democratic  lieutenant-governor  of  the  State 
since  1866,  was  succeeded  by  a  negro  house-painter,  Oscar  J.  Dunn. 
B.  F.  Flanders,  appointed  governor  by  Sheridan,  had  resig^ied  on 
January  2,  1868,  and  had  been  succeeded  by  Joshua  Baker,  a  Union 
man  from  Attakapas,  who  now  gave  place  to  Warmoth. 
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are  republican."^  In  accordance  with  the  orders  from  Gen- 
eral Grant,  Buchanan  now  removed  Governor  Baker  and 
Lieutenant-Governor  Voorhies,  and  placed  in  office  H.  C. 
Warmoth  and  Oscar  J.  Dunn. 

Two  days  later,  June  29,  1868,  the  new  legislature  met  in 
New  Orleans.  About  one  half  the  members  were  negroes; 
the  Republicans  had  a  majority  of  20  to  16  in  the  senate 
and  56  to  45  in  the  lower  house.  At  the  organization  of 
the  two  houses  an  effort  was  made  to  exclude  most  of  the 
Democrats  by  forcing  them  to  subscribe  to  the  iron-clad 
oath  of  1862,-  as  well  as  to  the  oath  required  of  members 
of  the  General  Assembly  as  laid  down  in  the  constitution 
just  adopted.  This  position  was  taken  by  the  president  of 
the  senate,  Oscar  J.  Dunn,  and  by  the  temporary  chairman 
of  the  lower  house,  R.  H.  Isabelle,  who,  like  Dunn,  was  a 
negro.  They  explained  their  attitude  by  declaring  that  the 
State  being  still  under  military  law  as  well  as  under  recon- 
struction laws,  they  deemed  it  necessary  for  members  to 
take  both  the  test  oath  and  the  oath  of  the  new  constitution. 
This  action  of  the  presiding  officers  caused  great  indigna- 
tion among  the  Democratic  members,^  partly  because  it  was 
the  attitude  of  two  negroes  at  the  time  when  their  race  had 
just  been  raised  to  high  office  in  the  State,  and  partly  be- 
cause General  Grant,  who  had  been  telegraphed  to  a  few 
days  before  for  a  decision  on  the  question,  had  informed 
Dunn  through  General  Buchanan  that  only  the  oath  of  1868 

^Tennessee  and  Arkansas  had  already  been  admitted.  Texas, 
Mississippi,  and  Virginia  were  still  "  without."  In  discussing  the 
admission  act  of  June  25,  Burgess  says:  "It  was  utter  self-stultifi- 
cation for  Congress  to  take  the  ground  that  the  Johnson  ''  State " 
Governments  were  unrepublican  because  they  did  not  enfranchise 
all  adult  males  of  whatever  race,  color,  .  .  .  and  then  proceed  to 
create  new  '  State '  governments  in  their  places  upon  the  basis  of  a 
minority  of  the  already  duly  qualified  and  registered  voters."  It 
was  "a  high  political  crime."    Reconstruction  and  the  Constitution, 

P-  154- 

^This  oath  required  of  persons  accepting  office  under  the  United 
States  government  that  they  should  swear  that  they  had  never 
borne  arms  against  the  United  States,  aided  its  enemies,  or  sup- 
ported the  Confederacy. 

'  The  Picayune  criticised  Dunn's  action  as  "  grotesquely  impudent 
and  exquisitely  absurd." 
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should  be  required.  When  Dunn  showed  a  disposition  to 
reject  Grant's  view  of  the  matter,  a  great  crowd  assembled 
once  more  around  the  doors  of  the  Mechanics  Institute  to 
insist  on  the  admission  of  the  Democrats ;  and  for  a  time  it 
looked  as  if  the  scenes  of  July,  1866,  were  to  be  reenacted. 
The  whole  police  force,  with  a  regiment  of  artillery,  was 
called  out  to  prevent  disorder.  Luckily  the  General  Assem- 
bly reconsidered  its  illegal  action,  and,  "  induced  by  a  due 
respect  for  the  General  commanding  the  armies  of  the 
United  States,"  decided  to  admit  the  Democratic  members 
under  the  milder  oath.  The  incident,  however,  was  a  bad 
augury  for  the  future  relations  between  the  two  races.  It 
showed  a  disposition  on  the  part  of  the  negroes  and  their 
white  allies  to  adopt  a  more  radical  platform  in  their  treat- 
ment of  the  whites  than  General  Grant  himself  would  auth- 
orize, and  forecasted  a  determination  to  legislate  wholly 
with  reference  to  their  own  interests. 

The  first  act  of  the  legislature  was  to  pass  the  fourteenth 
amendment  as  required  in  the  act  of  reconstruction.  The 
next  was  to  seek  representation  in  Congress  by  the  election 
of  two  senators.  Accordingly,  William  Pitt  Kellogg  and 
John  S.  Harris  were  elected,  and  took  their  seats  on  July  18, 
1868.^  They  were  the  first  senators  admitted  from  Louisi- 
ana since  John  Slidell  and  Judah  P.  Benjamin  resigned  in 
1861.  As  soon  as  he  was  inaugurated,  Warmoth  informed 
General  Buchanan  of  the  ratification  of  the  fourteenth 
amendment,  and  that  officer  immediately  gave  orders  declar- 
ing that  military  law  no  longer  existed  in  Louisiana ;  the 
civil  law  was  once  more  supreme.  All  civil  officers  acting 
under  authority  from  military  headquarters  were  ordered  to 
transfer  their  offices,  with  the  records  of  the  same,  to  their 
duly  elected  successors.  The  military  forces,  however, 
were  not  withdrawn  from  the  State,  but  were  to  stand  ready 
to  preserve  the  peace  whenever  proper  application  was 
made  by  the  civil  authorities,  or  whenever  so  ordered  by  the 
commanding  general. 

>  The  representatives  to  the  lower  house  of  Congress  now  admitted 
were  J.  Hale  Sypher,  J.  H.  Menard  (colored),  Michael  Vidal,  John 
P.  Newsham,  and  W.  Jasper  Blackburn. 
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Louisiana  now  seemed  to  be  in  a  state  of  peace  and  order, 
but  it  was  only  the  calm  which  precedes  the  storm.  The 
anomalous  condition  of  political  affairs  could  not  continue; 
friction  between  the  property  owners  and  the  irresponsible 
legislature  was  sure  to  come.  Warmoth  knew  this,  and  his 
only  hope  was  to  keep  enough  of  the  Federal  troops  at 
hand  to  support  him  in  his  precarious  position.  It  was  not 
to  be  expected  that  the  conduct  of  the  Democrats,  especially 
in  those  country  parishes  where  the  negroes  were  in  the  great 
majority,  would  be  so  circumspect  as  not  to  give  the  radicals 
many  an  opportunity  to  appeal  to  the  Federal  government 
for  aid  in  keeping  down  Democrats  and  guaranteeing  "  life, 
liberty,  and  the  pursuit  of  happiness  "  to  white  and  black 
Republicans.  Moreover,  the  order  of  the  Knights  of  the 
White  Camelia,  which  had  been  established  in  Louisiana 
during  the  preceding  year,  was  now  to  be  organized  in  a 
thorough  manner,  and  was  to  spread  over  the  whole  south- 
ern part  of  the  State.     Its  history  will  be  given  later. 

When  Warmoth's  inaugural  message  appeared,  it  was  ap- 
proved by  the  Democratic  papers  as  conservative  in  charac- 
ter and  more  moderate  in  tone  than  could  have  been  ex- 
pected. It  naturally  declared  for  "  equality  before  the  law 
and  enjoyment  of  every  political  right  by  all  citizens,  regard- 
less of  race  or  previous  condition."  It  added,  however, 
with  a  cautious  forecast  of  the  future,  that  while  the  major- 
ity had  adopted  the  constitution,  there  was  still  "  a  minority 
not  wanting  in  intelligence  and  virtue  that  was  opposed  to 
such  equality."  "  So  let  our  course  be  moderate  and  dis- 
creet," argued  the  governor ;  "  it  is  better  that  our  legisla- 
tion should  fall  behind  than  outstrip  the  popular  wishes  and 
demands.     Let  us  try  to  bring  back  the  era  of  good  feeling. 
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I  believe  this  epoch  has  the  smiles  of  Providence,  Cursed 
for  sins  with  war,  scourged  with  epidemic,  our  crops 
blighted  for  a  succession  of  years ;  our  fair  State  overflowed 
by  the  torrents  of  the  Mississippi ;  commerce  paralyzed  and 
people  impoverished;  the  event  of  my  inauguration  is 
welcomed  by  the  full  restoration  of  civil  government  and 
re-admission  into  the  Union,  the  fairest  prospects  of  crops, 
receding  floods,  and  improving  credit.  Let  us  vie  with  each 
other  in  seeing  who  of  us  shall  receive  most  blessings  for 
good  and  faithful  services  rendered  the  State." 

The  approval  of  the  governor's  attitude,  however,  did  not 
last  long.  Some  lawlessness  began  to  crop  out  in  the  coun- 
try' parishes  as  the  result  of  the  strained  relations  between 
the  races,  or  perhaps  as  a  natural  result  of  the  political  up- 
heaval. The  Picayune  maintained  that  the  lawbreakers 
were  deserters  from  the  Confederate  army,  or  jayhawkers, 
now  pretending  to  be  Union  men.  The  governor  sent  a  re- 
port to  President  Johnson  declaring  that  one  hundred  and 
fifty  men  had  been  murdered  in  Louisiana  in  six  weeks;  a 
statement  which  the  Picayune  promptly  pronounced  to  be 
false.  The  outrages,  it  said,  of  which  Warmoth  wrote 
really  numbered  only  three,  and  these  were  personal,  not 
political.^  Senator  Jewell,  a  Democrat  from  Orleans,  at- 
tacked Warmoth's  character  in  the  legislature,  saying  that 
he  had  been  sent  out  of  Vicksburg  by  Grant  for  conduct 
unbecoming  an  officer  and  a  gentleman,  and  dismissed  from 
the  staff  of  General  Banks  for  non-observance  of  the  truth, 
and  that  he  had  now  set  himself  up  in  Louisiana  as  a  dictator 
and  a  maligner  of  the  best  portion  of  the  people.  Jewell 
was  answered  by  a  Republican,  who  said  that  these  charges 
were  but  the  shafts  of  malice.^ 

*  Forty-two  officers  of  the  Freedmen's  Bureau  reported  only  four- 
teen deaths,  black  and  white,  in  the  parishes  included  in  Warmoth's 
report.     Picayune,  August  8,  1868. 

*  Henry  Clay  Warmoth  was  at  this  time  twenty-six  years  old.  He 
was  born  in  McLeansboro,  Illinois,  May  9,  1842.  He  was  admitted 
to  the  bar  in  1861,  and  became  district  attorney  of  a  judicial  dis- 
trict of  Missouri  in  1862;  but  resigned  to  enter  the  army.  He  was 
appointed  lieutenant-colonel,  and  took  part  in  the  assaults  on  Vicks- 
burg in  May,  1862.     He  was  for  a  time  judge  of  the  military  court 
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In  the  General  Assembly  some  attempts  were  made  to 
pass  laws  which  lacked  the  moderation  advocated  in  the 
governor's  inaugural.  For  instance,  in  July  there  was  pend- 
ing in  the  senate  a  printing  bill  providing  for  the  payment 
of  certain  items  at  a  price  six  times  greater  than  had  ever 
been  paid  before  for  similar  work.  This  bill  was  so  bad 
that  a  Republican  senator  of  full  African  blood,  from  La- 
fourche, spoke  against  it,  and  the  price  was  reduced. 
Worse,  however,  than  any  form  of  plunder  was  the  threat 
of  "  mixed  schools,"  a  measure  which  in  Louisiana,  as  in 
other  Southern  States,  was  regarded  as  the  opening  wedge 
to  social  equality,  and  hence  as  a  dire  insult  to  the  old 
aristocratic  population.  On  August  11  the  Picayune  an- 
nounced that  T.  W.  Conway,^  the  state  superintendent  of 
education,  who  was  known  to  be  a  fanatic  on  this  subject 
and  had  proved  himself  to  be  a  meddlesome  political  agita- 
tor, had  drawn  up  a  bill  to  be  submitted  to  the  legislature. 
This  bill,  carrying  out  a  provision  of  the  new  constitution, 
placed  under  state  control  all  institutions  established  by  the 
State  or  incorporated  by  the  legislature,  and  declared  that 
children  of  all  colors  between  the  ages  of  six  and  twenty- 
one  were  to  be  admitted  to  the  public  schools.  But  for  fear 
that  this  mingling  of  the  two  races  might  be  obviated  by  the 
refusal  of  the  whites  to  allow  their  children  to  attend 
"mixed  "  schools,  the  bill  further  provided  that  "  all  children 
between  eight  and  fourteen  years,  shall  attend  school  at  least 
six  months  in  each  year;  and  if  the  parents  or  guardians, 
on  being  admonished,  do  not  cause  them  so  to  attend,  a 
justice  of  the  peace  may  fine  them  to  the  extent  of  $25  for 
the  first  offence,  and  $50  for  subsequent  ones ;  and  after 
three  such  admonitions,  the  State  board  is  authorized  to 

of  the  Department  of  the  Gulf.  Judge  Howe  informs  me  that 
Warmoth  claimed  that  he  was  dismissed  from  the  army  when  he 
was  ver>-  young  because  he  made  a  speech  criticising  General  Grant 
for  his  treatment  of  General  McClellan.  After  a  visit  to  Washing- 
ton, however,  Warmoth  was  reinstated.  Judge  Howe  says  also  that 
Pinchback  was  a  professional  gambler,  used  to  get  drunk,  and  was 
a  rascal  generally. 

^  T.  W.  Conway  was  an  ex-army  chaplain,  and  is  not  to  be  con- 
founded with  J.  R.  Conwaj-,  mayor  of  New  Orleans. 
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take  such  children  or  wards  and  give  them  instruction  at 
least  five  months  in  each  year,  in  such  school  or  place  of 
correction  as  shall  be  provided  by  the  board  for  that  pur- 
pose, at  the  expense  of  the  parents,  if  they  are  able  to 
bear  it."  The  Picayune  predicted  that  if  this  bill  with 
its  drastic  compulsory  feature  passed,  it  would  stir  up 
civil  war.  Perhaps  as  a  result  of  this  prediction,  the  bill 
did  not  become  a  law ;  and  when  in  the  following  year  it 
was  passed,  it  was  shorn  of  its  compulsory  provision.  The 
bare  threat  of  compulsory  mixed  schools,  however,  showed 
the  animus  of  the  radicals  in  the  legislature,  and  aroused 
intense  antagonism  toward  men  of  the  type  of  Conway  and 
Pitkin,  who  seemed  to  long  for  the  day  when  white  and 
black  children  should  sit  on  the  same  school  bench. 

In  September  both  houses  of  the  General  Assembly  passed 
a  "  social  equality  bill "  punishing  by  a  fine  of  not  less  than 
one  hundred  dollars  any  hotel  keeper,  steamboat  master, 
and  the  like  who  should  refuse  to  give  equal  accommoda- 
tions to  whites  and  blacks ;  but  the  bill  was  promptly  vetoed 
by  the  governor  on  the  ground  that  a  law  of  this  nature 
would  really  injure  the  cause  of  the  negro.  The  veto  was 
sustained  in  the  lower  house,  and  Warmoth  was  publicly 
thanked  for  his  action  by  the  Picayune.^ 

There  was  great  dissatisfaction,  however,  over  an  act  of 
the  legislature  authorizing  the  governor  to  appoint  five  police 
commissioners  for  New  Orleans,  JeflFerson  City,  and  St. 
Bernard  parish.  These  commissioners,  three  of  whom  were 
negroes,  were  vested  with  large  powers ;  and  they  soon  con- 
trived to  make  the  so-called  "  Metropolitan  Police  Bill "  a 
most  unpopular  measure.  They  were  empowered  to  ap- 
point or  remove  the  police  force  of  the  city,  to  assess  the 
various  municipal  corporations  for  the  sums  necessary  to 

'  Picayune,  September  29,  1868.  Pinchback  had  opposed  the  civil 
rights  provision  in  the  constitutional  convention  when  it  was  first 
proposed,  saying:  "Social  equality,  like  vk^ater,  must  be  left  to  find 
its  own  level,  and  no  legislation  can  affect  it.  Any  attempt  to  legis- 
late on  it  will  be  the  death  blow  of  our  people.  The  national  civil 
rights  bill  is  imperative."  For  some  reason,  however,  Pinchback 
changed  his  mind,  and  the  provision  on  this  subject  finally  adopted 
in  the  constitution  was  proposed  by  him. 
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carry  out  the  law,  to  lease  and  purchase  property  for  the 
purposes  of  the  bill,  and  to  pass  enactments  pertaining  to 
its  functions.^  The  city  council,  having  decided  that  this 
act  was  illegal  and  that  the  police  appointed  under  it  were 
incapable,  organized  the  police  under  the  old  law,  but  Gen- 
eral Steedman,  superintendent  of  the  police  force,  refused 
to  allow  the  authority  of  the  commissioners  to  be  super- 
seded.- Finally,  on  October  28,  the  governor  wrote  to  Gen- 
eral L.  H.  Rousseau,^  the  commanding  general,  that,  Con- 
gress having  prohibited  the  organization  of  the  militia  in 
Louisiana,  he  required  him  to  keep  the  peace  in  Orleans, 
Jefferson,  and  St.  Bernard.*  Rousseau  agreed  to  support 
the  police  force  organized  under  General  Steedman. 

On  November  4  the  election  for  presidential  electors  took 
place.  In  order  to  understand  the  success  of  the  Democrats 
in  that  election  it  will  be  necessary  to  review  briefly  the 
organization  of  the  party  drring  the  spring  and  summer 
preceding.  Encouraged  by  the  fact  that  Hancock  had 
shown  himself  favorable  to  fair  treatment  of  the  Democrats, 
and  by  the  fact  that  the  Tribune,  the  negro  organ,  had 
refused  to  support  Warmoth  for  governor,  the  Democrats 
began  to  bestir  themselves  in  the  early  spring.  At  first  it 
was  proposed  to  put  up  a  state  ticket  in  opposition  to 
Warmoth  and  Taliaferro,  but  the  Democratic  leaders  de- 
cided that  it  was  not  worth  while.  If,  they  said,  the  consti- 
tution is  defeated,  there  will  be  no  offices  to  fill;  if  it  is  rati- 
fied, the  Republicans  will  naturally  elect  their  candidates.^ 

1  Picayune,  August  19,  1868. 

*  Annual  Cyclopaedia,  1868,  subject  "Louisiana,"  p.  440. 

'  General  Rousseau  had  supplanted  Buchanan,  September  15. 

*  Picayune,  October  28,  i8(58.  The  Democrats  offered  to  make 
Steedman  superintendent  of  the  new  police  bill,  but  he  refused  to 
accept,  though  he  was  a  Democrat.  I3y  an  act  of  March  5,  1869, 
the  mayor  of  New  Orleans  was  made  dependent  entirely  on  the 
metropolitan  police.  Acts  of  Legislature,  i86g,  p.  61.  The  same 
year  the  Metropolitan  Police  bill  was  amended  and  reenacted,  ibid., 
p.  92.  This  quarrel  over  poHce  was  explained  before  the  com- 
mittee on  Louisiana  elections,  41st  Cong.,  2d  sess.,  H.  Mis.  Doc.  No. 
154,  pt.  I,  p.  760. 

*  This  policy  was  not  followed  by  Mississippi,  which  in  the  fol- 
lowing June  had  the  ephemeral  satisfaction  of  defeating  both  the 
radical  state  ticket  and  the  constitution.  The  victory,  however, 
only  deferred  for  a  year  the  reconstruction  of  the  State. 
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So  Colonel  T.  L.  Macon,  chairman  of  the  central  Demo- 
cratic committee,  advised  that  only  local  nominations  be 
made  for  Congress,  parish  offices,  the  legislature,  and  the 
bench.  Between  the  two  gubernatorial  candidates.  War- 
moth,  "the  adventurer,"  and  Taliaferro,  an  honest  Union 
citizen  of  Louisiana,  he  advised  the  conservatives  who  cared 
to  vote  to  support  Taliaferro.  How  many  of  them  did  so 
is  not  known. 

While,  however,  no  attempt  was  made  to  carry  the  guber- 
natorial election,  the  Democrats  decided  to  organize  and  to 
try  to  carry  the  State  for  Democracy  in  the  presidential 
election  to  be  held  in  November.  Resolutions  were  adopted 
declaring  that  the  people  of  Louisiana  were  threatened  with 
the  consummation  of  a  policy  involving  their  degradation 
and  ruin,  promising  the  destruction  of  their  material 
interests  with  the  overthrow  of  all  constitutional  safeguards, 
and  aiming  at  the  perversion  of  every  social,  educational, 
and  governmental  institution.  The  organization  of  the 
party  effected  during  the  summer  of  1868  was  the  most 
thorough  that  the  State  has  ever  seen.  Old  Democrats  now 
living  still  speak  with  admiration  and  pride  of  the  work 
accomplished  at  that  time.  One  of  the  leaders  has  told  the 
writer  that  before  the  summer  was  over  he  could  sit  in  his 
office  in  New  Orleans  and  in  twenty  minutes  he  could 
assemble  three  thousand  Democrats  on  Canal  Street. 

The  Republicans  maintained  that  every  negro  was 
naturally  a  Republican,  and  could  become  a  Democrat  only 
through  intimidation  or  violence.  This  theory  turned  out 
to  be  false.  Doubtless  many  negroes  did  change  sides  as 
the  result  of  intimidation  and  violence ;  for  the  Democrats, 
where  it  was  safe,  did  not  hesitate  to  use  these  weapons. 
But  if  the  newspapers  of  the  time  and  living  witnesses  may 
be  believed,  a  large  number  of  negroes,  having  no  political 
convictions,  and  being  densely  ignorant,  were  easily  organ- 
ized into  Democratic  clubs.^     Others,  more  intelligent,  were 

'For  instance,  James  A.  Pugh,  of  Morehouse,  testified  that  a 
negro  said  to  him :  "  We  are  all  democrats ;  we  have  been  deceived 
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unwilling  to  become  the  tools  of  Republican  adventurers  from 
the  North  seeking  office  through  the  negro  vote,  and  refused 
to  array  themselves  against  the  property  owners  of  the 
State.  Certainly  the  Democrats  had  no  difficulty  in  obtain- 
ing negro  political  speakers  to  address  meetings  of  their  own 
people,  though  such  speakers  were  often  exposed  to  violence 
and  were  denounced  by  the  radicals  as  "  Judases,  Cains, 
Benedict  Arnolds,  and  traitors  to  their  race."^  One  negro 
driving  a  carriage  in  a  Democratic  procession  was  actually 
killed. 

In  the  month  of  ]May  the  Picayune  urged  the  Democrats 
to  lose  no  opportunity  to  win  over  the  blacks.  It  com- 
mended heartily  the  people  of  Caddo  parish,  who  had  helped 
the  anti-radical  negroes  to  form  a  club,  had  promised  to 
protect  the  club  from  radical  violence,  and  had  offered  to 
give  the  members  preference  in  employment  and  advice  in 
perplexities.-  The  Opelousas  Courier  criticized  the  Pica- 
yune for  wanting  to  induce  negroes  to  join  Democratic 
clubs;  as  for  itself,  it  did  not  want  negro  suffrage  in  any 
shape,  for  or  against  the  Democrats.  The  Picayune,  how- 
ever, insisted  that  the  industrious  negroes  could  and  should 
be  induced  to  abandon  the  radical  party.  "  We  don't 
blame,"  it  said,  "  those  negroes  who  vote  the  Republican 
ticket :  '  they  know  not  what  they  do.'  " 

The  policy  of  the  Picayune  found  favor.  In  New  Or- 
leans at  least  one  colored  club — called  the  "  Constitution 

by  the  radical  part}';  I  have  strained  these  old  eyes  of  mine  nearly 
out  looking  down  the  road  for  the  drove  of  mules  that  were  to  be 
divided  amongst  us.  We  were  promised  forty  acres  of  land  and  a 
mule  and  three  hundred  dollars  if  we  would  vote  for  the  convention. 
We  did  it,  but  the  mules  have  not  come,  and  now  we  are  democrats, 
and  do  not  want  to  vote  the  radical  ticket."  Report  on  Contested 
Elections,  pt.  I,  p.  292. 

1  Picajnane,  September  11,  1868. 

'In  Rapides  parish  planters  held  a  meeting  and  resolved:  "We 
will  ever  hold  in  high  esteem  the  freedmen  among  us  who  came  out 
boldly  in  the  recent  political  excitement,  and  ranged  themselves  on 
our  side,  and  when  we  have  favor  to  render  they  shall  not  be  for- 
gotten." Report  on  Contested  Elections,  pt.  II,  p.  149.  Wm.  Nor- 
man (colored)  testified,  "  I  think  it  was  the  kindness  of  the  whites 
toward  the  colored  people  that  made  them  vote  the  democratic 
ticket."    Ibid.,  p.  177. 


212  History  of  Reconstruction  in  Louisiana. 

Club  No.  I " — paraded  the  streets.  Moreover,  colored 
orators,  who  had  joined  the  Democratic  party,  were 
promptly  enlisted  as  speakers  to  convert  their  brethren  to 
Democratic  principles.  Some  of  them  spoke  from  the  same 
platforms  as  the  white  orators.  The  white  radicals  were 
enraged  at  this  successful  attempt  to  split  the  African  vote, 
supposedly  solid  for  them;  and  when  Willis  Rollins,  a 
loud-mouthed  negro  orator  from  one  of  the  country 
parishes,  was  brought  to  New  Orleans  and  began  to  make 
violent  speeches  against  the  radicals,  his  life  was  in  danger. 
There  was  a  riot  on  Canal  Street,  and  some  three  hundred 
black  and  white  radicals,  catching  sight  of  Rollins,  fell  upon 
him  and  beat  him  until  he  was  rescued  by  some  friendly 
Democrats.  When  the  frightened  darky  had  been  hurried 
off  to  the  police  station  for  safety.  Governor  Warmoth 
addressed  the  mob  on  Canal  Street,  and  counselling  modera- 
tion and  the  privilege  of  free  speech  for  all,  persuaded  them 
to  disperse.  A  week  later,  Rollins,  with  several  other 
negroes,  addressed  a  crowded  meeting  in  Lafayette  Square; 
but  while  he  had  a  marvellous  flow  of  language,  what  he 
said  was  for  the  most  part  abusive  nonsense,  and  the  Demo- 
cratic leaders  concluded  that  though  the  negroes  were 
flattered  to  see  one  of  their  own  race  on  the  same  platform 
with  "  white  folks,"  his  speeches  really  did  more  harm  than 
good.^  The  Democratic  cause  was  really  aided,  however, 
by  the  defection  of  a  negro  preacher  in  the  adjoining  State 
of  Mississippi.  In  August  this  man  published  a  statement 
in  which  he  said,  "  I  leave  the  Republican  party,  believing  it 
to  be  ruinous  to  the  Union,  an  enemy  to  the  black  race,  and 
the  upbuilder  of  tyranny  in  our  beloved  Union."  This 
statement,  published  in  the  New  Orleans  papers,  may  well 
have  influenced  those  of  the  blacks  who  were  wavering  in 
their  allegiance  to  their  northern   friends. 

The  Tribune,  as  we  have  seen,=^  disappointed  at  the  non- 
recognition  of  the  best  class  of  negroes,  or  at  least  asserting 

'  Personal  testimony  of  Col.  T.  L.  IVIacon. 
*  Page  196. 
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this  as  a  grievance,  inveighed  against  the  Republican  leaders 
in  Louisiana  as  "  devoid  of  honesty  and  decency."  But  the 
Tribune,  of  course,  had  no  intention  at  the  time  of  deserting 
the  Republican  ranks ;  it  was  simply  attacking  the  radical 
faction.  Many  of  the  negroes,  however,  were  too  ignorant 
to  make  distinctions;  and,  dissatisfied  with  the  party  in 
power,  they  believed  that  there  was  little  hope  from  the 
Republicans,  and  that  the  Democrats,  in  recognition  of 
negro  aid  at  the  ballot  box,  would  give  the  negro  a  fair 
chance.  They  listened  to  able  addresses  from  men  like  Gen- 
eral J.  B.  Steedman,  the  Federal  collector  of  internal 
revenue  in  New  Orleans,  who,  though  a  Democrat,  won  the 
confidence  of  the  colored  voters  by  telling  them  that  he  had 
served  in  the  Federal  army  and  had  commanded  five  thou- 
sand negro  troops  at  Nashville.  Steedman  told  them 
frankly  that  if  a  Democratic  president  was  elected,  the  ques- 
tion of  negro  suffrage  would  probably  be  decided  by  a  vote 
of  the  entire  people,  or  perhaps  by  a  decision  of  the  Supreme 
Court.  If  negro  suffrage  was  decided  to  be  constitutional, 
he  said,  he  did  not  believe  a  respectable  man  in  Louisiana 
would  attempt  to  deprive  the  negro  of  his  vote.  At  the 
same  time  he  told  the  negroes  that  the  radicals  were  using 
them  as  tools  with  which  to  get  into  office,  and  cared  nothing 
for  their  general  welfare.  Steedman  could  also  point  to  the 
fact  that  General  Rousseau,  the  commanding  general  of  the 
department,  was  a  Democrat,  and  that  there  was  in  New 
Orleans  a  Democratic  club  of  ex-Federal  soldiers  and  army 
and  navy  officers  numbering  more  than  two  hundred 
members.^ 

The  Democrats,  however,  were  well  aware  that  to  obtain 
a  victory  in  November  for  Seymour  and  Blair  they  could 
not  depend  on  gentle  suasion.  They  remembered  that  in 
the  preceding  spring  the  radicals  had  adopted  the  constitu- 
tion by  a  vote  of  51,737  to  39,076.  If  they  would  change 
the  minority  into  a  majority,  they  must  register  a  large 

^  Report  on  Contested  Elections,  pt.  II,  pp.  756-768.  Steedman's 
testimony  is  very  enlightening. 
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number  of  Democrats,  and  at  the  same  time  intimidate  as 
many  negroes  as  possible  to  vote  the  Democratic  ticket  or 
to  remain  away  from  the  polls.  As  far  as  possible  no  in- 
timidation was  to  be  used,  for  they  knew  that  the  state 
administration,  if  defeated,  would  be  only  too  happy  to  raise 
the  cry  of  fraud,  and  to  persuade  Congress  to  reverse  the 
returns. 

The  whole  State  was  alive  to  the  issue,  and  for  some 
months  before  the  election  the  Democrats  seem  to  have  been 
confident  of  victory.  New  Orleans  teemed  with  political 
clubs,  both  Democratic  and  Republican.  Among  the  most 
conspicuous  Democratic  organizations  were  the  Seymour 
Tigers,  the  Swamp  Fox  Rangers,  the  Seymour  Infantas, 
and  the  Innocents.  This  last-named  association,  whose 
name  was  supposed  to  be  derived  from  that  of  a  republican 
club  in  Sicily,  numbered  twelve  hundred  members,  a  mixed 
crowd  of  Spaniards,  ItaUans,  Sicilians,  Portuguese,  Maltese, 
and  Americans.  The  radicals  declared  that  many  outrages 
were  committed  by  these  "  Sicilian  cut-throats,"  and  that 
they  had  instituted  a  reign  of  terror  in  St.  Bernard  parish. 
Certainly  there  was  almost  sure  to  be  a  fracas  whenever 
they  paraded  in  New  Orleans.^  They  sallied  forth  from  the 
Orleans  Ball  Room,  where  it  was  said  they  would  con- 
sume a  hogshead  of  wine  and  innumerable  cigars.  The 
radical  clubs  were  equally  active  in  parading  the  streets,  and 
it  was  reported  that  the  leader  of  a  negro  Republican  club 
was  heard  to  say  that  he  wanted  nothing  better  than  to  meet 
a  Democratic  parade ;  "  he  would  bore  right  in,"  Every 
eflFort  was  made  by  the  radicals  to  encourage  the  negroes  to 
claim  full  equality  with  the  whites — both  political  and  social. 
Campaign  documents  were  sent  down  from  the  North  to 
incite  the  negroes  to  vote  the  Republican  ticket.  Some  of 
these  were  illustrated,  and  contained  easy  catechisms  for 


*  General  Hatch,  assistant  commissioner  of  the  Freedmen's  Bureau, 
reported  that  during  one  month,  in  the  parishes  adjacent  to  New 
Orleans,  there  were  two  hundred  and  ninety-seven  negroes  killed, 
fifty  wounded,  and  one  hundred  and  forty-two  maltreated.  Report 
on  Contested  Elections,  pt.  I,  p.  32. 
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the  darkies,,  thus:  "Who  set  you  free?"  "The  Radicals." 
"  Who  fought  the  battles  of  Slavery  ?  "  "  The  Democrats." 
Social  equality  was  advocated  from  the  stump.  An  orator 
named  Vidal  in  one  of  the  country  parishes  was  heard  de- 
claring to  a  crowd  of  negroes  that  he  was  "  raised "  in 
France,  where  social  equality  of  races  existed.  He  told  the 
negresses  present  that  in  that  country  they  would  be  re- 
ceived like  white  women.  He  added  that  as  the  negroes 
were  in  the  majority  in  Louisiana,  they  should  control 
everything.^ 

A  potent  factor  in  the  organization  of  the  Democratic 
party  in  Louisiana  was  the  secret  association.  In  1867-8 
an  association  called  the  ''  Knights  of  the  White  Camelia  " 
sprang  up  like  magic  in  southern  Louisiana,  whence  it 
spread  under  the  same  or  similar  names  through  Alabama 
and  other  neighboring  States.  It  attracted  numbers  by  its 
secrecy  and  held  them  by  a  binding  oath.  Its  cardinal 
doctrines  were  white  supremacy  and  opposition  to  every 
effort  of  the  radicals  directed  toward  miscegenation. 
While  its  adherents  vehemently  denied  that  it  was  political 
in  character  and  even  voted  down  on  one  occasion  a  pro- 
posal to  make  it  such,  its  opposition  to  negro  rule  naturally 
took  a  quasi-political  character,  and  helped  to  consolidate 
the  ranks  of  the  Democratic  party. 

In  Franklin,  St.  Mary's  parish,  it  was  organized  as  the 
White  Man's  or  Caucasian  Club  as  early  as  ]May  22,  1867. 
Its  founder,  it  is  said,  was  Judge  Alcibiade  de  Blanc,  of 
that  parish.  In  New  Orleans,  which  was  to  be  the  head- 
quarters of  the  association,  its  formal  organization  dated 
from  May  23,  1867,  but  there  was  no  convention  of  the 
order  in  that  city  until  1868.  Then  the  Federal  organiza- 
tion was  completed,  a  constitution  was  framed,  and  the 
knights  began  to  extend  their  influence  throughout  the 
other  Southern  States.-     The  preamble  of  their  manual  de- 

^  Report  on  Contested  Elections,  pt.  II,  p.  51. 

^  See  for  the  rise  of  the  Knights  of  the  White  Camelia,  Fleming, 
Documentary-  Histor}-  of  Reconstruction,  II,  349  ff.,  and  Brown,  The 
Lower  South,  pp.  209-10. 
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clares  that  "  there  is  a  fact  which  stands  beyond  denial — 
it  is  that  the  Radical  Party,  the  freedmen,  and  the  colored 
population  of  the  whole  republic  have  coalesced  against  the 
white  race." 

The  ceremonial  provided  for  the  introduction  of  mem- 
bers into  the  association  was  as  elaborate  as  those  in  use 
among  the  Greek-letter  societies  of  our  colleges.  The 
novitiate  was  required  to  swear  a  solemn  oath  that  at  all 
times  he  would  maintain  and  defend  the  superiority  of  the 
white  race  on  this  continent,  and  at  all  times  observe  a 
marked  difference  between  the  white  and  the  negro  or 
African  race;  that  he  would  do  all  in  his  power  to  prevent 
the  political  affairs  of  this  country,  in  whole  or  in  part,  from 
passing  into  the  hands  of  the  negro  or  other  inferior  race ; 
that  he  would  never  fail  to  cast  his  vote  against  a  person 
opposed  to  these  principles  who  might  be  a  candidate  for 
any  office;  that  he  would  never  marry  any  woman  not  be- 
longing to  the  white  race;  that  he  would  obey  the  orders 
of  those  who  by  the  statutes  of  the  society  had  the  right  to 
give  orders;  that  he  would,  at  all  times,  even  at  the  peril 
of  his  life,  respond  to  a  sign  of  distress  or  cry  of  alarm 
coming  from  any  fellow  member  of  the  order;  that  he 
would  defend  or  protect  them,  and  do  all  in  his  power  to 
assist  them  through  life;  that  he  would  never  reveal  to  any 
one  without  authority  the  existence  of  the  order,  its  signs 
of  recognition,  its  pass  words,  its  signals  of  alarm,  or  the 
names  of  its  members ;  that  he  would  cherish  the  principles 
of  the  order,  and  use  his  influence  and  power  to  instil  them 
in  the  hearts  of  others.  When  this  oath  had  been  duly 
sworn,  the  grand  commander  said,  "  By  virtue  of  the  power 
in  me  vested,  I  now  pronounce  you  '  Knight  of  the  White 
Camelia.'  "  Following  this  ceremonial,  the  knight  was  in- 
structed in  the  signs  of  the  order.  The  sign  of  recognition 
was  made  by  carelessly  drawing  the  index  finger  of  the 
left  hand  across  the  left  eye.  The  signal  given  by  a  knight 
in  distress  was  "  ih !  ih !"  The  signal  of  alarm  was  four 
knocks — first,  one;  then  two,  rapidly;  and  then  one.^     The 

'Report  on  Contested  Elections,  pt.  II,  pp.  402  ff. 
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questions  and  answers  to  insure  recognition  were  as  follows : 
Q.  "  Where  were  you  born?"  A.  "  On  Mount  Caucasus." 
Q.  "  Are  you  free?"  A.  "  I  am."  Q.  "  Were  your  ances- 
tors free?"  A.  "They  were."  Q.  "Are  you  attached  to 
any  order?"  A.  "  I  am."  Q.  "  To  what  order?"  A.  "  To 
the  Order  of  the  White  Camelia."  Q.  "Where  does  it 
grow  ?"     A.  "  On  Mount  Caucasus." 

The  leading  men  of  the  State  very  generally  joined  this 
order,  though  the  principles  which  it  inculcated  were  al- 
ready so  deeply  implanted  in  the  breasts  of  the  southern 
whites  that  it  seems  useless  to  have  framed  them  into  a 
constitution.  In  fact,  one  of  the  knights  afterwards  testi- 
fied before  a  congressional  committee  that  such  an  organiza- 
tion was  both  useless  and  absurd.^  However,  at  the  time 
the  object  of  the  order  was  very  generally  interpreted  by 
the  members  to  be  the  securing  of  white  supremacy  by  an 
appeal  to  race  pride.  It  was  a  protest  against  social  equality 
and  miscegenation  as  taught  by  the  radicals  in  the  North 
and  as  embodied  in  some  of  their  legislative  acts  in  the 
South.  The  social  and  the  political  are  so  closely  connected 
that  such  an  organization,  as  was  said  above,  could  not  but 
help  to  strengthen  the  ranks  of  the  Democratic  party.- 
While  it  did  not  attempt  to  defraud  the  negro  of  his  ballot,^ 
its  members  were  constantly  warned  that  negro  clubs  had 
been  formed  all  over  the  South  by  the  radicals  in  open  and 
sworn  hostility  to  the  whites,  and  that  those  negroes  who 

^  Testimony  of  J.  H.  Boatner.  Report  on  Contested  Elections,  pt. 
I,  p.  290. 

'  The  chief  of  the  knights  in  Alabama  told  W.  G.  Brown  that 
no  act  of  violence  was  committed  by  his  circle,  but  they  sent  out 
silent  squads  to  intimidate  negroes  and  carpet-baggers.  Lower 
South,  p.  213.  The  writer  cannot  discover  that  the  association  in 
Louisiana,  as  such,  took  any  part  in  politics. 

'  Colonel  Zacharie  says  that  spies  got  into  the  order  in  New 
Orleans,  and  that  little  or  nothing  was  done  there  by  the  Knights 
of  the  White  Camelia.  This  is  true,  for  Warmoth  states  that  he 
had  detectives  who  were  members  of  the  Knights  of  the  White 
Camelia  in  good  standing,  and  who  gave  him  information.  One 
was  an  ex-officer  in  the  United  States  army.  Report  on  Contested 
Elections,  pt.  II,  pp.  454,  527,  529. 
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had  remained  true  to  the  whites  should  be  generously  dealt 
with  and  kindly  remembered.^ 

It  was  but  natural,  also,  that  the  widespread  organization 
known  as  the  Ku  Klux  Klan,  which  had  been  established 
first  in  Tennessee  in  1866,  should  extend  its  operations  to 
Louisiana.  The  Ku  Klux  was  quite  distinct  in  its  methods, 
if  not  in  its  objects,  from  the  Knights  of  the  White  Camelia, 
and  the  latter  generally  denied  that  the  Klan  existed  in 
Louisiana.  It  seems  true  that  as  an  organization  it  did  not 
exist,  but  the  testimony  of  many  witnesses  shows  that  reck- 
less bands  of  whites  did  disguise  themselves,  and,  adopting 
the  methods  of  the  order  as  it  existed  in  other  States,  did 
range  some  of  the  country  parishes  at  night,  intimidating 
the  ignorant,  superstitious  darkies,  and  endeavoring  to 
frighten  away  the  more  extreme  of  the  radical  whites. 

The  aim  of  the  Ku  Klux,  like  that  of  the  Knights  of  the 
White  Camelia,  was  to  maintain  white  supremacy  and  to 
resist  with  all  their  might  the  influence  of  the  Loyal  League, 
by  which,  as  we  have  seen,  the  negroes  were  held  under 
strict  discipline  and  sworn  to  vote  the  radical  ticket.-  As 
the  Loyal  League  had  its  constitution,  its  ritual,  its  cate- 
chism, so  had  the  Ku  Klux  Klan.  This  remarkable  organi- 
zation had  its  first  home  in  Pulaski,  Tennessee,  where  it  was 
formed  in  1866  by  a  band  of  young  men  who  had  served  to- 


•  The  congressional  committeemen  sometimes  amused  themselves 
by  asking  ignorant  negroes  about  the  Knights  of  the  White  Camelia. 
A  Democratic  negro  named   Everett  was  questioned  as   follows: — 

Q.    "Are  you  a  member  of  the  Knights  of  the  White  Camelia?" 
A.     "  I  don't  understand  that  name." 
Q.     "You  know  what  a  Camelia  is,  don't  you?" 
A.     "No,  sir." 

Q.     "Did  you  ever  see  a  flower  called  the  White  Camelia?" 
.'\.     "  I  don't  know  what  kind  of  word  that  is.     I  knew  a  girl  of 
that  name  once.     That  is,  she  was  '  Melia '." 

Q.     "But  she  was  a  black   Camelia,   wasn't   she?" 
A.     "  No,  sir,  pretty  near  white." 

*  The  Union  League,  according  to  Professor  Fleming,  was  largely 
responsible  for  creating  the  conditions  which  led  to  the  Ku  Klux 
movement,  and  the  Klan  had  much  to  do  with  the  breaking  up  of  the 
organization  of  the  League.  Documentary  History  of  Reconstruc- 
tion, II,  4. 
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gether  in  the  Confederate  army.^  Its  original  object  seems 
to  have  been  social  rather  than  political ;  it  resembled  a  col- 
lege fraternity,  with  initiation  ceremonies  and  good  fellow- 
ship. The  order  became  so  popular  that  it  spread  into 
other  Southern  States,  where  branch  dens  were  established 
with  more  or  less  connection  with  the  headquarters  in 
Tennessee.  Its  very  secrecy  exercised  a  charm  over  its 
members.  As  the  Union  League  began  to  spread  through 
the  South,  and  it  became  necessary  to  control  thieving  freed-  ..^ 

men    and    their    associates    the    carpet-baggers,    the    order  ntZ]Lf^.'^    ^ 
changed  from  a  social  club  to  a  vigilance  committee,  or  band 
of   "  regulators."     It  soon  absorbed  the  patrols  who  had 
been    so   commonly   employed   in   the    South   to   keep   the 
negroes  in  order  on  the  plantations. 

In  the  spring  of  1867  the  various  "  dens  "  were  requested 
to  send  delegates  to  a  convention  in  Nashville,  Tennessee. 
Here  a  constitution  was  drawn  up  which  provided  for  a 
central  administration  and  supervision  over  subordinate 
"  dens."  This  "  prescript,"  as  it  was  termed,  did  not  state 
the  objects  of  the  order,  but  was  simply  designed  to  bring 
all  branches  into  better  discipline  and  to  prevent  the  dis- 
order and  violence  to  which  such  an  association  was  liable. 
In  1869  a  revised  constitution  was  issued  in  which  the  prin- 
ciples of  the  order  were  clearly  stated.  The  Klan  was  de- 
clared to  be  "  an  institution  of  chivalry,  humanity,  mercy, 
and  patriotism."  Its  objects  were  declared  to  be  (a)  to 
protect  the  weak,  the  innocent,  and  the  defenceless  from  the 
wrongs  and  outrages  of  the  lawless,  the  violent,  and  the 
brutal;  (b)  to  defend  the  Constitution  of  the  United  States 
and  all  laws  passed  in  conformity  with  it;  (c)  to  aid  in  the 
execution  of  all  constitutional  laws,  and  to  protect  the 
people  from  unlawful  seizure  and  from  trial  except  by  their 
peers  and  the  law  of  the  land.     The  accompanying  creed 

^  Thomas  Dixon  is  doubtless  right  in  saying  that  the  name  was 
derived  from  "  Kuklos"  (Gr.  Circle),  to  which  Klan  was  added; 
the  Kuklos  being  changed  into  the  fantastic  Kuklux.  Aletropoli- 
tan  Magazine,  September,  1905.  See  also  Lester  and  Wilson,  Ku 
Khix  Klan,  p.  55.  Brown,  The  Lower  South  (1902),  p.  200,  gives 
the  same  derivation. 
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reverently  acknowledges  the  majesty  and  supremacy  of  the 
Divine  Being  as  well  as  the  relation  of  the  people  to  the 
United  States  government,  the  supremacy  of  the  Constitu- 
tion, the  constitutional  laws,  and  the  union  of  the  States. 
The  "  Empire  "  of  the  order  w^as  declared  to  include  all  the 
States  of  the  ex-Confederacy  as  well  as  Kentucky  and  Miss- 
ouri. The  officers  were  to  be  known  as  the  grand  wizard  of 
the  empire  and  his  ten  genii;  a  grand  dragon  of  the  realm 
and  his  eight  hydras ;  a  grand  titan  of  the  dominion  and  his 
six  furies ;  a  grand  giant  of  the  province  and  his  four 
goblins ;  a  grand  Cyclops  of  the  den  and  his  two  night 
hawks ;  a  grand  magi  (sic),  a  grand  monk,  and  others.  The 
body  politic  was  designated  as  "  the  Ghouls."  The  candi- 
date for  membership  was  put  through  a  catechism  resem- 
bling in  many  respects  the  ritual  of  the  Knights  of  the  White 
Camelia.  He  must  swear  that  he  was  not  a  member  of  the 
radical  Republican  party,  of  the  Loyal  League,  or  of  the 
Grand  Army  of  the  Republic;  that  he  was  opposed  to  the 
principles  of  the  radical  party  and  to  negro  equality ;  and 
that  he  favored  the  reenfranchisement  of  white  men  and  a 
white  man's  government  in  the  South. 

The  order,  which  was  now  highly  centralized,  was  pre- 
sided over  by  the  grand  wizard,  General  N.  B.  Forest,  the 
brilliant  Confederate  leader.  Its  "  invisible  empire  "  was  to 
prove  more  than  a  match  for  the  visible  Union  League.  It 
was  found  very  difficult,  however,  to  control  the  lawjess 
elements  which  began  to  insinuate  themselves  into  the  ordei. 
From  the  extermination  of  the  so-called  "  Tories  "  of  the 
mountain  districts,  who  committed  outrages  on  the  Con- 
federate sympathizers,  the  more  reckless  dens  of  the  asso- 
ciation passed  to  the  commission  of  outrages  on  their  own 
account.  Even  private  quarrels  were  settled  through  the 
instrumentality  of  the  K.  K.  K.,  and  persons  having  no  con- 
nection with  the  order  used  its  name  and  disguise  to  cover 
their  crimes.  As  a  result,  in  March,  1869,  a  decree  of  the 
grand  wizard  disbanded  the  order,  and  declared  that  all 
papers  and  property  of  the  dens  should  be  destroyed.     This 
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decree  never  reached  some  of  the  dens,  and  the  operations 
of  the  scattered  clans,  reheved  from  central  control,  became 
more  violent  than  before.  Spurious  dens  were  established, 
and  the  better  class  of  whites  repudiated  the  lawless  conduct 
of  the  midnight  bands  who,  disguised  as  ghosts,  whipped 
and  even  killed  those  who  had  aroused  their  enmity.  It  was 
maintained  that  these  lawless  bands,  bent  on  plunder  and 
outrage,  were  often  radicals.^ 

In  1 87 1  two  drastic  laws  or  force  bills  against  the  order 
were  passed  by  Congress.  It  was  only  natural  that  the 
later  discreditable  history  of  the  order  should  lead  to  the 
general  belief  in  the  North  that  from  the  beginning  the 
society  had  warred  against  law  and  order.  Its  original 
aims  and  objects,  which  were  justified  by  the  disorganization 
of  the  South  in  politics  and  the  social  unheaval  accom- 
plished by  the  reconstruction  acts  and  the  supremacy  of 
negro  rule,  were  obscured  by  the  lawless  acts  of  its  more 
reckless  elements.  Such  secret  organizations,  whatever 
good  they  may  accomplish,  bear  within  themselves  the  seeds 
of  their  own  destruction.  They  become  a  cloak  for  the 
deeds  of  desperate  men ;  and  the  better  elements  of  society, 
in  self-protection,  find  it  necessary  to  disown  or  destroy 
what  they  have  founded. 

The  organization  has  been  compared  by  one  writer-  to  the 
famous  Carbonari,  who  worked  for  the  liberation  of  Italy 
in  the  early  nineteenth  century ;  by  another  to  "'  that  secret 
movement  by  which,  under  the  very  noses  of  French  gar- 
risons, Stein  and  Scharnhorst  organized  the  great  German 
struggle  for  liberty."  "  It  was  a  magnificent  conception," 
says  Thomas  Dixon,^  "  and  in  a  sense  deserved  success.  It 
differed  from  all  other  attempts  at  revolution  in  the  caution 
and  skill  with  which  it  required  to  be  conducted.  It  was 
a  movement  made  in  the  face  of  the  enemy,  and  an  enemy 
of  overwhelming  strength.  Should  it  succeed,  it  would 
be  the  most  brilliant  revolution  ever  accomplished.     Should 

^  Brown,  The  Lower  South,  p.  209. 

^  Garner,  Reconstruction  in  Alississippi,  p.  353. 

^  In  Metropolitan  Magazine,  September,  1905. 
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it  fail — well,  those  who  engaged  in  it,  felt  that  they  had 
nothing  more  to  lose."^ 

The  evidence  of  the  existence  of  Ku  Klux  methods  in 
Louisiana,  though  not  of  any  organization  connected  with 
the  parent  association,  is  found  abundantly  in  the  reports  of 
the  congressional  committee.  A  merchant  of  Sabine  parish 
testified  that  there  were  some  K.  K.  K.  in  his  parish.  They 
did  not  attack  negroes,  but  only  white  hog-stealers.  When 
they  became  reckless  and  attacked  good  citizens  in  order 
to  steal  their  horses,  the  honest  folks  of  the  parish  rose  up 
against  them.  "They  passed  as  spirits,"  testified  an  old 
negro  of  De  Soto  parish,  "  and  pretended  to  raise  the  dead 
rebel  soldiers.  .  .  .  They  charged  right  through  the  grave- 
yard on  horseback.  .  .  .  They  would  come  round  and  tell 
a  man  '  Hold  my  head  till  I  fix  my  backbone  right ' ;  and  the 
colored  people  didn't  know  whether  they  were  ghosts  or  not, 
because  one  of  them  went  to  a  man's  house  and  called  for 
a  drink  of  water.  He  drew  three  buckets  of  water  and 
carried  to  him,  and  he  drank  every  drop  of  it."^  If  one  of 
these  sheeted  visitors  was  asked  why  he  drank  so  much, 
he  would  answer:  "If  you  were  dead  and  in  hell  as  long 
as  I  have  been,  you  would  drink  a  sight  of  water,"  or, 
"  That's  the  first  drink  I  have  had  since  I  was  killed  at  the 
battle  of  Shiloh."  In  Franklin,  Sabine,  Washington,  Clai- 
borne, Morehouse,  and  Tangipahoa  parishes  the  K.  K.  K. 
were  abroad  more  than  once,  and  in  the  latter  parish  they 
killed  one  John  Kemp  and  wounded  another  man.  In  More- 
house parish  the  K.  K.  K.  sent  warnings  to  objectionable 
radicals  in  the  following  form: — 

*  When  Congress  (in  1870-1871)  sent  committees  to  investigate 
the  Ku  Khix  Klan,  "to  the  majority,  '  Ku  Khix  '  meant  simply  out- 
laws; the  minority  thought  that  the  first  Ku  Klux  in  history  were  the 
disguised  men  who,  against  the  law,  threw  the  tea  overboard  in 
Boston  Harbor."    Brown,  The  Lower  South,  p.  222. 

'Report  on  Contested  Elections,  pt.  I,  p.  153.  They  had  large 
leather  sacks  concealed  under  their  disguises. 
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"  Old  Grave  Yard, 

"  The  Hour  of  Midnight. 
"W.  A.  Moulton: 

"  The  time  has  come.  Nine  (9)  is  left  you.  The  time  is  yours ! 
Improve  it !  Or  suffer  the  penalty !  The  pale  faces  are  against 
you.     Depart,  ye  cursed.     We  cannot  live  together  Nine  days ! 

K.  K.  K." 

Prominent  men  in  Louisiana,  when  examined  before  the 
congressional  committee  in  1868,  denied  that  there  was  any 
connection  between  the  Kii  Khix  Klan  and  the  Knights  of 
the  White  Cameha;  they  were  proud  of  their  membership 
in  the  latter,  and  generally  condemned  the  excesses 
attributed  to  the  former  association.  Yet  the  two  orders 
were  so  similar  in  their  objects  that  it  was  only  natural 
that  the  knights  should  be  accused  of  acts  of  violence  and 
intimidation  perpetrated  by  the  K.  K.  K.  Color  was  lent 
to  this  accusation  by  the  fact  that  some  reckless  individuals 
joined  the  knights  to  secure  the  protection  of  that  organiza- 
tion, and  then  disguised  themselves  like  the  Ku  Kluxes  and 
committed  outrages.^  The  better  class  of  whites  deplored 
these  outrages,  and  this  feeling  was  expressed  in  the  follow- 
ing editorial : — 

"STOP    THEM! 

"We  understand  that  outrages  are  occasionally  perpetrated  under 
the  name  of  Ku  Klux  Klan.  We  really  believe  that  the  principles 
of  that  organization  are  truly  set  forth  in  the  article  we  publish 
to-day  on  the  first  page,  and  if  we  are  correct  in  our  opinion,  the 
organization  is  such  a  one  as  the  times  and  the  circumstances  in 
which  the  people  of  the  South  are  placed  call  for.  It  is  an  organiza- 
tion that  is  intended,  in  the  absence  of  law  and  order,  to  protect 
ourselves,  our  families,  and  our  property,  and  eventually  to  insure 
us  the  possession  of  our  inherent  and  constitutional  rights.  We  can- 
not believe  that  the  men  who,  some  nights  since,  went  to  Cardell's 
and  abused  negroes  and  robbed  them  of  their  watches  were  the 
Ku  Kluxes.  .  .  .  These  were  a  set  of  violent  men  that  took  upon 
themselves  the  name  of  Ku  Klux  and  under  that  name  were  doing 
a  great  deal  of  injury  to  the  good  citizens  who  were  doing  their 
best  to  prevent  it."" 

It  was  only  natural  that  in  the  excited  state  of  public 
sentiment  in  the  North  all  outrages  in  the  South  should  be 
regarded  as  political  and  should  be  exaggerated  in  number 

^  Testimony  of  R.  P.  Webb,  Report  on  Contested  Elections,  pt.  I, 
pp.  725  ff. 
^Franklin  Sun,  October  3,  1868. 
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and  in  degree.  Rhodes,  in  his  recent  history  of  this  period, 
recognizes  this  tendency  to  exaggeration  on  the  part  of  the 
North,  and  then  falls  into  a  similar  exaggeration  by  declar- 
ing that  the  Ku  Klux  Klan  was  not  responsible  for  the  dis- 
order and  lawlessness  in  the  South,  and  that  "  Godkin 
showed  a  true  appreciation  of  the  state  of  Southern  society 
when  he  wrote,  '  the  South  before  the  War  was  one  vast 
Ku-Klux-Klan.'  Gentlemen  used  the  revolver,  and  the 
poor  whites  the  bowie  knife  as  the  final  argument  in  a 
controversy."^  It  is  certainly  true  that  before  the  war,  as 
well  as  at  the  present  time,  the  Southerners  have  recourse 
far  less  frequently  than  the  Northerners  to  the  courts  for 
redress  of  grievances,  especially  where  the  honor  is  touched, 
but  it  is  simply  gross  exaggeration  to  assert  that  the  disorder 
under  the  Ku  Klux  regime  in  1867-1870  was  the  normal 
condition  of  the  South  before  the  Civil  War.  The  candid 
student  of  southern  life  before  the  great  conflict  will  enter 
a  strong  protest  against  Rhodes's  approval  of  Godkin's  judg- 
ment on  this  point. 

'Rhodes,  History  of  United  States,  VI,  184. 
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Massacre  of  1868  and  the  Presidential  Elections. 

For  two  months  previous  to  the  presidential  election  of 
1868  there  was  much  excitement  in  Louisiana,  and  there 
were  constant  reports  of  outrages  or  "  massacres "  in  the 
country  parishes  and  even  in  New  Orleans.  Although  great 
numbers  of  the  more  timid  negroes  were  frightened  by- 
bands  of  disguised  whites  in  some  of  the  parishes  into 
voting  the  Democratic  ticket  or  into  staying  away  from 
the  polls  altogether,  while  others  were  intimidated  by  the 
processions  of  the  Innocents,  the  Rangers,  and  other  Demo- 
cratic clubs,  there  were  great  numbers  who  were  aroused  by 
their  radical  white  leaders  to  assert  their  legal  rights  against 
the  whites  and  even  to  commit  acts  of  aggression.  This 
was  especially  the  case  when  the  blacks  were  assembled  in 
large  crowds  and  were  excited  by  reports  of  attacks  on 
their  own  race.  Many  of  them  who  individually  would  have 
been  fearful  of  opposing  their  old  masters,  to  whom  they 
felt  they  owed  a  kind  of  natural  obedience,  were,  when 
congregated,  capable  of  acts  of  extreme  violence,  which  in 
all  cases  brought  down  upon  them  the  swift  vengeance  of 
the  whites.  To  the  carpet-baggers  and  other  white  leaders, 
who  had  come  down  from  the  North  and  were  hopeful  of 
using  the  negroes  for  their  own  ends,  it  seemed  eminently 
proper  that  the  negroes,  if  threatened  or  attacked,  should 
repel  violence  with  violence.  To  the  Southerners  the  sight 
of  their  ex-slaves,  excited  by  strangers  to  take  up  arms  for 
any  reason  against  their  former  owners,  seemed  nothing  less 
than  a  servile  insurrection,  the  fear  of  which  had  hung  over 
the  South  like  a  dark  cloud  in  the  days  of  slavery.  When 
the  blacks,  therefore,  appeared  in  arms,  all  thoughts  of 
politics  were  dropped,  and  the  ensuing  conflict,  which  in  the 
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North  was  reported  as  "  a  political  massacre,"  became  in 
reality  a  race  war.  Even  southern  Republicans,  and  there 
were  many  such,  joined  the  Democrats  in  stamping  out  "  the 
negro  uprising." 

Several  of  these  so-called  massacres  occurred  in  Louisiana 
during  the  month  of  October,  1868;  and  both  the  northern 
Republican  papers  and  the  speeches  of  congressmen  rang 
with  the  oppression  of  Union  men  in  the  South,  and  with 
the  necessity  of  military  rule  to  guard  the  rights  of  "  loyal 
citizens."  The  most  important  of  these  conflicts  between 
the  whites  and  the  blacks  took  place  in  the  parishes  of 
Bossier,  St.  Landry,  St.  Bernard,  and  Orleans.  With  the 
sworn  testimony  of  the  participants  on  both  sides  before  us,^ 
it  is  extremely  difficult,  if  not  impossible,  to  obtain  an 
accurate  account  of  the  occasion  and  the  results  of  these 
conflicts.  The  testimony  is  distorted  by  the  usual  passion 
and  exaggeration  which  characterize  such  affairs. 

There  w'ere  in  Bossier  parish  two  so-called  riots.  The 
first  was  at  Bossier  Point,  where  some  two  hundred  negroes 
armed  themselves  for  the  purpose,  it  was  believed,  of  seiz- 
ing by  violence  the  lands  of  the  planters.  The  whites 
promptly  put  down  the  uprising,  and  eighteen  of  the  negroes, 
having  been  tried  by  juries  of  whites  and  blacks,  were  sent 
to  the  penitentiary  for  exciting  a  riot.  It  was  believed  by 
the  whites  that  in  this  affair  the  blacks  had  been  egged  on 
by  the  agents  of  the  Freedmcn's  Bureau  at  Shreveport,  but 
there  was  no  evidence  to  corroborate  this  belief.  About  the 
middle  of  October  of  the  same  year  there  was  a  much  more 
serious  trouble  in  the  same  parish.  Bossier,  being  on  the 
border  of  Arkansas,  was  the  scene  of  an  active  trade  with 
that  State  and  with  Texas.  There  were  engaged  in  this 
trade  many  reckless  characters,  who,  moving  from  State  to 
State,  could  not  easily  be  held  responsible  for  their  acts. 
One  of  these  Arkansas  traders,  passing  by  Shady  Grove 
plantation,  not  far  from  the  border  of  Caddo  parish,  asked 
some   negroes   whether  they   were   radicals ;   and   when   a 

*  Report  on  Contested   Elections,  passim. 
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radical  was  pointed  out,  he  fired  a  pistol  at  him,  but  failed 
to  hit  him.  The  white  man  was  immediately  seized  by  the 
negroes  and  bound ;  but  when  some  other  whites  arrived  on 
the  scene,  the  prisoner  was  surrendered  to  them.  However, 
about  a  hundred  men  came  down  from  Arkansas  to  investi- 
gate the  afifair,  and  in  the  melee  which  followed  several 
negroes  were  killed.  A  little  later  the  negroes  arrested  two 
respectable  white  men  on  the  charge  that  they  had  been 
concerned  in  the  previous  shooting  of  the  blacks ;  and  when 
a  rumour  spread  that  these  two  prisoners  were  to  be  rescued 
by  the  whites,  the  negroes  killed  them  both.  The  news  of 
this  action  aroused  much  indignation ;  the  whites  began  to 
assemble  from  all  directions,  and  to  shoot  down  negroes 
wherever  they  could  be  found.  Some  of  the  blacks  took 
refuge  in  the  swamps,  and  did  not  reappear  for  a  month. 
How  many  were  killed  it  is  impossible  to  say;  the  Demo- 
crats said  forty  at  most,  the  Republicans  declared  that  one 
hundred  and  twenty  were  killed  and  a  large  number 
wounded. 

On  September  28  of  the  same  year  (1868)  another  serious 
riot  occurred  at  the  town  of  Opelousas,  in  St.  Landry  parish. 
It  continued  for  nearly  two  weeks,  during  which  time,  ac- 
cording to  the  testimony  of  the  radicals,  two  or  three 
hundred  negroes  were  killed,  while  the  Democrats  asserted 
that  the  number  did  not  exceed  twenty-five  or  thirty.  The 
cause  of  the  trouble  seems  to  have  been  as  follows.  Several 
political  meetings  of  negroes  were  held  at  Opelousas,  and 
at  these,  excited  speakers  declared  that  in  the  neighboring 
town  of  Washington  many  of  the  negroes  had  been  inveigled 
into  a  Democratic  club,  that  efforts  must  be  made  to  bring 
them  back  into  the  Republican  party,  and  that  this  must  be 
done  at  the  point  of  the  bayonet  or,  if  necessary,  by  the 
burning  of  the  town.  These  speeches  aroused  the  whites 
of  Opelousas,  and  a  number  of  Seymour  Knights  went  over 
to  Washington  to  attend  the  subsequent  meetings  of  the 
negroes  and  to  discover  if  violence  were  really  meditated. 
These  men  addressed  the  negroes,  warning  them  of  the 
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danger  of  their  proposed  action.  Nearly  two  thousand 
negroes  are  said  to  have  been  present.  The  next  event  was 
the  appearance  of  an  article  in  a  Republican  paper  of 
Opelousas,  written  by  a  Republican  from  Ohio  who  had 
settled  in  Opelousas  and  was  teaching  a  negro  school.  The 
writer  gave  what  was  regarded  by  the  Democrats  as  a  dis- 
torted account  of  the  action  of  the  Seymour  Knights  in 
going  to  Washington,  whereupon  the  school  teacher  was 
visited  by  a  committee  of  three  and  given  a  severe  whip- 
ping. A  report  spread  that  he  had  been  killed,  and  the 
negroes,  at  the  suggestion  of  a  free  man  of  color,  gathered 
from  the  neighboring  plantations  and  marched  on  Opelousas. 
The  citizens,  having  armed  themselves,  went  out  to  meet 
them.  Most  of  the  negroes  were  turned  back  without 
difficulty,  but  with  one  squad  of  twenty-three  there  was  a 
conflict.  The  negro  leader  was  armed,  and  when  he  was 
told  not  to  fire,  he  answered  that  arms  had  been  brought, 
and  that  he  intended  to  use  them.  Thereupon  one  of  the 
negroes  fired  a  load  of  buckshot  at  the  whites,  who  re- 
sponded with  a  fusillade.  Three  whites  were  wounded  and 
four  negroes  were  killed.  The  blacks  having  finally  made 
submission,  some  ten  or  twelve  of  them  were  put  in  the 
Opelousas  jail,  only  to  be  taken  out  that  night  and  shot. 
Great  excitement  followed,  and  other  negroes  were  killed 
in  the  surrounding  country — the  Republicans  claimed  to 
the  number  of  two  hundred,  and  the  Democrats  to  the  num- 
ber of  thirty. 

About  a  month  after  the  Bossier  riots  (October  25,  1868) 
a  deplorable  trouble  broke  out  in  St.  Bernard  parish,  just 
below  New  Orleans.  In  this  parish  there  were  three  hun- 
dred and  twenty-five  Democrats  registered  and  seven  hun- 
dred Republicans,  mostly  negroes.  The  latter,  having  the 
upper  hand,  were  for  a  time  very  unmanageable.  There 
was  much  speaking  by  P.  B.  S.  Pinchback  and  other  Re- 
publican leaders,  who,  the  Democrats  asserted,  made  incen- 
diary speeches  to  the  negroes.  On  the  night  of  October  25 
a  large  band  of  negroes  surrounded  the  house  of  Pablo  Filio, 
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who  kept  a  grocery,  and  was  a  well-known  Democrat.  The 
house  was  closed,  and  when  they  demanded  drink,  they 
were  refused.  Who  fired  the  first  shot  is  disputed,  but  the 
negroes  riddled  the  house  with  bullets,  killed  Filio,  and  fired 
several  shots  at  his  fleeing  wife  and  children.  They  then 
pillaged  the  house  and  retired.  This  outrage  excited  great 
indignation,  and  a  body  of  Innocents  went  down  from  New 
Orleans  to  avenge  Filio's  death.  They  seized  a  quantity  of 
goods  found  in  negro  cabins,  and  killed  a  number  of  the 
blacks.  Sixty  negroes,  charged  with  complicity  in  the  crime, 
were  arrested  and  put  in  jail.  Here  they  remained  for 
nearly  two  months,  when  the  Freedmen's  Bureau,  finding 
that  there  were  no  specific  charges  against  them,  had  them 
released.  Later  they  were  again  arrested  by  order  of  the 
judge  of  the  parish  and  put  in  jail,  but  no  further  record  of 
them  is  obtainable.  The  judiciary  in  times  of  such  con- 
fusion appears  to  have  been  powerless.  On  election  day  the 
sheriff  of  the  parish,  who  was  a  Democrat,  took  upon  him- 
self to  open  the  polls,  and  as  no  Republican  commissioners 
appeared,  the  Democrats  carried  matters  to  suit  themselves.^ 
In  Xew  Orleans  for  several  weeks  preceding  the  election 
there  were  many  acts  of  violence,  chiefly  as  the  result  of 
conflicts  between  the  Democratic  and  Republican  clubs  which 
were  constantly  parading  the  streets.  One  night,  in  front 
of  Dumonteil's  confectionery,  a  negro  procession  caused 
some  trouble,  and  was  stampeded  by  shots  fired  from  the 
gallery  of  this  shop.  Just  before  election  day  an  appeal 
was  issued  by  the  Republican  state  campaign  committee 
urging  all  Republicans  to  go  to  the  polls  and  do  their  duty 
manfully,  though  it  was  admitted  that  there  was  danger  of 
outrage  and  violence.  On  the  other  hand,  the  central  com- 
mittee of  the  Democratic  club  issued  a  notice  guaranteeing 

^  The  testimony  of  Oliver  Taylor,  a  Democratic  negro,  is  delight- 
ful reading.  It  shows  what  preparation  the  average  negro  had  for 
the  exercise  of  the  suffrage,  and  also  the  feelings  of  many  negroes 
toward  their  old  masters.  In  his  testimony  Taylor  stated  that  he 
had  persuaded  one  hundred  negroes  in  St.  Bernard  to  vote  the 
Democratic  ticket.  Report  on  Contested  Elections,  pt.  II,  pp.  376- 
382. 
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protection  to  all  who  wished  to  vote.  However,  there  ap- 
peared in  the  newspapers  a  mysterious  proclamation,  signed 
by  "  The  Council  of  Seven,"  and  headed  "  A  White  Man's 
Government  or  no  Government,"  which  declared  that  none 
but  the  blue-blooded  should  be  allowed  to  vote.  The  Re- 
publicans said  that  this  emanated  from  the  Knights  of  the 
White  Camelia  or  the  Ku  Klux  Klan,  while  the  Picayune 
promptly  declared  that  it  was  a  forgery  gotten  up  by  the 
radicals  to  invalidate  the  election.  The  Democrats,  in  a 
quiet  election,  were  sure  of  a  large  majority,  and  did  not 
wish  the  election  put  aside  on  a  charge  of  intimidation. 
However  this  may  be,  the  Republicans,  asserting  that  they 
feared  violence,  did  not  turn  out  in  large  numbers.  Of  the 
forty  clerks  and  commissioners  of  election  appointed  by 
them  only  three  appeared.  Warmoth  himself  admitted  that 
he  advised  Republicans  to  stay  away  from  the  polls. 

The  election  turned  out  just  as  both  parties  expected. 
The  negroes  for  the  most  part  stayed  away  from  the  polls, 
or  if  they  voted  at  all,  voted  the  Democratic  ticket.  The 
result  was  that  the  Seymour  and  Blair  electors  received 
80,225  votes  and  the  Grant  and  Colfax  electors  only  33,225. 
The  Republicans  published  the  returns  showing  that  in 
seventeen  parishes,  where  no  disturbances  had  occurred,  the 
Republican  votes  in  1867  was  28,509  in  a  total  registration 
of  39,812,  and  that  in  1868  it  was  25.088  in  a  total  registra- 
tion of  43,348.  In  sixteen  other  parishes,  where  dis- 
turbances had  taken  place,  there  was  a  tremendous  falling 
off  in  the  Republican  vote.  The  registration  increased  from 
63,441  in  1867  to  73,783  in  1868,  but  at  the  same  time  the 
Republican  vote  fell  off  from  28,737  to  6047.  This  great 
diminution  was  of  course  attributed  to  the  violence  and 
intimidation  by  the  Democrats,  and  to  these  causes  much 
of  it  was  certainly  due;  but  it  is  also  certain  that  a  large 
number  of  negroes  were  persuaded  without  any  threats  of 
violence  to  cast  their  fortunes  with  the  rehabilitated  Demo- 
cratic party.  Warmoth  showed  that  he  had  received  in  the 
spring  of  1868  64,901  votes  and  Taliaferro  38,046,  and  the 
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Republicans  spoke  as  if  he  had  received  a  Republican  ma- 
jority of  26,000;  but  it  will  be  remembered  that  the  Demo- 
crats had  no  organization  at  that  time,  and  that  those  who 
voted  for  Taliaferro,  who  was  a  native  Republican,  regarded 
him  only  as  "  the  lesser  of  two  evils."  Hence  this  vote  was 
not  a  fair  test  of  the  Democratic  strength  in  the  fall  of 
1868. 
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PREFACE. 

This  monograph  Is  one  of  a  series  of  investigations  into 
various  phases  of  American  trade  unionism  undertaken  by 
the  Economic  Seminary  of  the  Johns  Hopkins  University, 
In  addition  to  using  the  large  collection  of  trade-union  pub- 
lications at  the  Johns  Hopkins  University,  the  author  has 
supplemented  such  documentary  information  by  personal 
observation  and  by  interviews  with  the  officers  of  the  lead- 
ing American  trade  unions  in  the  chief  centers  of  industry 
in  the  United  States. 

The  author  desires  to  acknowledge  the  assistance  received 
in  every  part  of  the  work  from  Professor  Jacob  H.  Hol- 
lander and  Associate  Professor  George  E.  Barnett. 


CHAPTER  I. 

The  History  of  the  Label, 

The  union  label  is  in  origin  distinctively  a  device  of 
American  trade  unionism.^  Attempts  have  been  made  to 
find  in  the  "  hall  marks  "  of  the  mediaeval  guilds  prototypes 
of  the  labels  of  the  trade  unions  of  the  present  day;  but 
the  analogy  appears  to  be  one  of  fancy  rather  than  of  fact. 

The  history  of  the  label  falls  into  three  periods  which 
may  be  distinguished  as  follows:  (a)  the  introduction  of 
the  label  among  the  cigar  makers;  (b)  the  adoption  of 
labels  by  other  trade  unions,  largely  through  the  influence 
of  the  Knights  of  Labor,  as  a  means  of  combating  partic- 
ular forms  of  competition  to  which  the  members  of  these 
unions  were  subject;  (c)  the  widespread  use  of  labels  as  a 
matter  of  general  union  policy. 

(a)  The  introduction  of  the  label  in  the  cigar  making 
industry  was  the  direct  result  of  competition  between 
Chinese  workmen  and  the  "  white "  cigar  makers  of  San 
Francisco.  The  Chinese  immigrants  who  came  to  this 
country  in  increasing  numbers  after  the  ratification  of  the 
Burlingame  Treaty  in  1868  found  employment  in  laundries, 
boot  and  shoe  factories,  cigar  factories,  slipper  factories, 
shirt  factories,  wool  and  clothing  factories,  and  in  domestic 
service.  The  cigar  industry  was,  however,  particularly 
open  to  the  influx  of  such  labor  on  account  of  the  ease  with 
which  the  trade  of  the  cigar  maker  may  be  acquired.  In 
1876  a  San  Francisco  cigar  maker  in  his  testimony  before 
the  Joint  Special  Committee  of  Congress  to  investigate 
Chinese  Immigration  estimated  the  number  of  Chinese 
cigar  makers  in  San  Francisco  at  over  6000  and  the  number 

*  For  an  account  of  the  use  of  the  label  in  England,  Australia,  and 
France,  see  Choppe,  Le  Label  (Paris,  1908),  pp.  221-337. 
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of  white  cigar  makers  at  150.^  The  Chinese  laborers  in 
the  cigar  industry  earned  on  the  average  about  six  dollars 
a  week,  while  the  whites  earned  twice  as  much.  The 
higher  wages  of  the  whites  was  due  partly  to  their  greater 
speed  and  partly  to  the  fact  that  they  were  able  to  secure 
a  higher  piece  rate. 

The  white  cigar  makers  felt  keenly  the  competition  of 
the  Chinese,  and  in  1875  a  local  union  of  white  cigar 
makers,  not  affiliated  with  the  Cigar  Makers'  International 
Union  and  known  as  the  Cigar  Makers'  Association  of  the 
Pacific  Coast,  was  organized.  The  membership  of  the 
association  consisted  at  first  of  ten  cigar  makers,  one  half 
of  whom  were  out  of  work.  Immediately  after  its  forma- 
tion the  association  incorporated  under  the  laws  of  Cali- 
fornia, and  adopted  a  stamp-  which  was  registered  as  the 
trade  mark  of  the  association.  The  stamp  was  made  of 
white  paper  and  was  pasted  on  the  box  containing  the 
cigars.  It  had  on  it  the  following  legend :  "  CIGAR 
MAKERS'  ASSOC'N.  The  cigars  contained  in  this  box 
are  made  by  WHITE  MEN.  This  label  is  issued  by 
authority  of  the  Cigar  iMakers'  Association  of  the  Pacific 
Coast  and  adopted  by  law."  The  stamps  were  issued  only 
to  those  manufacturers  who  employed  exclusively  white 
cigar  makers.  Only  one  workman,  however,  in  each  shop 
need  be  a  member  of  the  association. 

The  following  extract  from  the  testimony  of  Frank 
Muther,  an  officer  of  the  association,  before  the  Congres- 
sional Committee  of  1876-1877  outlines  the  method  of 
administering  the  stamp  :^ 

"  Q.  How  can  you  tell  what  number  of  cigars  men  make  in  a 
particular   shop? — A.   I   will    have   to   explain   our  society.     I   am 

*  S.  Misc.  Doc.  No.  36,  44th  Cong.,  2d  Sess.,  p.  3I3-  See  also 
Coolidgc,  Chinese  Immigration,  pp.  365-371. 

*  The  present  writer  is  informed  by  Miss  Lucille  Eaves  of  the 
University  of  Nebraska  that  in  1869  the  Carpenters'  "  Eight  Hour 
League  "  of  San  Francisco  had  adopted  a  stamp  to  be  used  on  the 
products  of  planing  mills  which  were  run  for  only  eight  hours.  It 
is  possible  the  cigar  makers  profited  by  the  example  of  the 
carpenters. 

*  S.  Misc.  Doc.  No.  36,  44tli  Cong.,  2d  Sess.,  p.  314. 
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pretty  well  posted  in  our  constitution.  We  will  suppose  that  one  of 
these  gentlemen  keeps  a  cigar-shop ;  he  has  white  labor  to  work. 
If  he  wants  to  obtain  this  stamp  it  is  necessary  for  him  to  have  one 
man  belonging  to  the  society  in  his  shop ;  all  the  rest  may  be  foreign 
to  us;  and  then  that  man  will  put  down  every  Saturday  every  cigar 
tach  man  made,  Muther,  Harris.  Connor,  each  man  so  many.  This 
man  is  bound  to  report  at  our  headquarters,  107  Geary  street,  every 
.Saturday  night,  or  between  Saturday  and  Monday,  and  make  regular 
papers.  We  have  regular  headquarters  there,  regular  officers,  a 
safe,  and  a  regular  book  where  everything  is  entered.  If  this  man 
should  call  for  stamps,  the  stamp  committee  opens  the  book  to  find 
out  how  many  he  is  entitled  to,  for  they  know  how  many  he  has 
manufactured  and  they  cannot  fool  us  on  the  number  of  boxes. 
They  cannot  put  a  stamp  for  one  hundred  cigars  on  boxes  of 
twenty-fives,  as  it  reads  plainly  there  are  100  cigars  in  this  box,  or 
50  or  25  cigars  in  this  box,  as  the  case  may  be." 

The  stamp  appears  to  have  had  for  a  time  considerable 
influence  in  diverting  trade  from  the  Chinese  to  the  white 
shops.  The  anti-Chinese  feehng  was  strong  and  the  asso- 
ciation availed  itself  fully  of  this  aid.  By  1878  fifty  manu- 
facturers were  using  the  "  union  label,"  ^  though  only  three 
or  four  of  these  conducted  large  shops.  Under  date  of 
March  2,  1878,  a  committee  of  the  association  wrote  to  the 
Cigar  Makers'  Official  Journal,  the  organ  of  the  Inter- 
national Union,  that  they  could  find  employment  for  sixty 
men  in  San  Francisco.  They  said :  "  There  are  now  a 
•dozen  jobs  to  be  had  as  against  one  which  was  to  be  had 
last  year.  There  is  an  organized  movement  on  foot  to 
drive  the  Chinese  out  of  the  country.  They  are  being  re- 
placed by  white  men  as  fast  as  such  can  be  procured." 
Under  date  of  September  29  of  the  same  year  the  corre- 
sponding secretary  of  the  association  wrote :  "  I  only  wish 

*  The  term  "  union  label "  was  probably  used  shortly  after  the 
introduction  of  the  stamp,  although  Mr.  Muther  in  his  testimony, 
quoted,  in  part,  above,  always  referred  to  the  device  as  the  "  stamp." 
The  first  use  of  the  term  "  label "  found  by  the  present  writer  is 
in  the  Cigar  Makers'  Official  Journal,  October,  1878,  p.  i.  In  a 
communication  to  the  Journal  the  corresponding  secretary  of  the 
Cigar  Makers'  Association  of  the  Pacific  Coast  said:  "Since  about 
a  year  ago,  or,  I  might  say,  since  the  agitation  on  the  part  of  the 
■workingmen  of  California  against  the  curse  of  Chinese  immigration, 
we  have  adopted  a  different  course.  .  .  .  We  appealed  to  the  con- 
sumers to  buy  no  cigars  that  had  not  the  union  label  on  the  box, 
if  they  wished  to  place  it  in  the  hands  of  men  of  our  own  race, 
ihereby  creating  a  demand  for  white  men's  cigars  and  to  a  great 
extent  compelling  manufacturers  to  employ  white  labor  only  in 
order  to  get  the  union  label.  ..." 
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that  some  200  or  300  cigarmakers  would  come  here  from 
the  East.  We  must  devise  some  plan  for  getting  men  from 
the  East  in  order  to  stop  the  cry  of  those  manufacturers, 
who  say  it  is  impossible  for  them  to  get  white  men."  The 
campaign  of  the  association  was  warmly  aided  by  Denis 
Kearney  and  the  other  leaders  of  the  Sand  Lot  agitation.^ 
Great  stress  was  laid  on  the  crowded  and  unsanitary  condi- 
tions of  the  Chinese  shops  as  affecting  the  desirability  of 
goods  made  in  such  shops. 

The  efforts  of  the  association  did  not,  however,  yield 
permanent  results  in  controlling  custom  for  the  white  cigar 
makers  of  San  Francisco.  Cigars  were  imported  from  the 
East  to  supply  the  demand  for  cigars  made  by  white  labor. ^ 
As  the  outcry  against  the  Chinese  lessened,  the  efficiency 
of  the  label  in  controlling  custom  decreased.  In  1881  the 
Trades'  Assembly  of  San  Francisco  estimated  the  number 
of  white  cigar  makers  in  San  Francisco  at  179  and  the 
number  of  Chinese  workmen  at  8500.^  The  San  Francisco 
union,  however,  continued  the  use  of  the  "  white  label " 
until  1884,  when  it  was  replaced  by  the  label  of  the  Inter- 
national Union. 

In  1879  the  St.  Louis  cigar  makers'  union  adopted  a 
label.  Cigar  makers'  organizations  had  existed  in  St. 
Louis,  with  intermissions,  from  1858;  but  in  1863  the  first 
organization  on  strictly  trade-union  lines  was  formed.  It 
was  affiliated  as  a  local  union  with  the  Cigar  Makers' 
International  Union  of  America,  and  prospered  for  some 
time,  but  owing  to  internal  dissensions  and  the  attacks  from 
opponents  of  organized  labor  it  was  dissolved  in  the  spring 
of  1877.  On  December  4,  1877,  a  few  of  the  former  mem- 
bers organized  a  new  local  union  and  received  a  charter 

*  At  a  meeting  of  the  association  in  January,  1879,  Kearney  made 
an  address,  and  later  accompanied  a  committee  of  the  association 
on  a  round  of  the  Chinese  cigar  shops.  Cigar  Makers'  Official 
Journal,  January  and  February,  1879. 

'  Ibid.,  January,  1879.  The  Journal  alleged  that  the  cigars  im- 
ported from  the  East  were  made  in  tenement-house  shops.  One 
enterprising  eastern  manufacturer,  according  to  the  same  authority, 
introduced  "cigars  with  labels  of  murdered  chinamen." 

'  Ibid.,  December,  1881,  p.  7. 
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from  the  Cigar  Makers'  International  Union  of  America. 
After  a  short  period  of  prosperity  it  became  weak  almost  to 
the  point  of  disorganization,  and  in  August,  1879,  was  re- 
organized with  less  than  twenty-five  members.  A  rally  of 
the  cigar  makers  of  St.  Louis  was  held,  a  new  bill  of  prices 
was  formulated  and  presented  to  every  shop.  Strikes  were 
declared  in  those  shops  which  refused  to  pay  the  union 
rates.  The  manufacturers  declared  that  rather  than  pay 
the  prices  demanded  they  would  buy  their  cigars  from 
factories  in  other  cities. 

In  this  emergency  the  president  of  the  union  conceived 
the  idea  of  adopting  a  label  in  order  to  stimulate  the 
demand  for  cigars  made  by  St.  Louis  labor.  The  union 
approved  the  suggestion,  and  a  label  was  designed  and 
registered  as  a  trademark  in  the  name  of  the  president. 
The  description  of  the  label  as  given  in  the  application  for 
registration  was  as  follows:  "44  Union  Cigar  Makers' 
Label  44.  St.  Louis,  i\Io.  F.  von  der  Fehr;  in  the  centre 
of  said  label  is  a  ring  in  which  are  the  words.  Cigar  Makers' 
Union,  No.  44,  St.  Louis,  Mo.  and  two  leaves  representing 
tobacco,  also  two  hands  uniting."  The  label  was  red,  and 
was  printed  on  glazed  paper  as  a  protection  against  re- 
moval by  wetting.^ 

The  corresponding  secretary  of  the  St.  Louis  union  in  a 
communication  to  the  Cigar  j\Iakers'  Journal  under  date  of 
September  26,  1879,  said :  "  This  union  has  issued  a  union 
label,  to  be  affixed  to  each  box  of  cigars  by  those  manu- 
facturers only  who  are  paying  the  prices  demanded.  We 
have  also  issued  a  printed  address  to  the  public  requesting 
them  to  refrain  from  buying  any  cigars  other  than  those 
which  bear  the  union  label,  indicating  that  the  man  who 
made  those  cigars  is  getting  the  union  price  for  his  labor. 
Some  of  the  manufacturers  are  crying  for  our  label,  being 
unable  to  sell  their  cigars  without  the  union  label.  We 
refuse  to  issue  labels  to  some  of  our  manufacturers,  inas- 

^  The  writer  is  indebted  to  Mr.  F.  von  der  Fehr,  who  was  presi- 
dent of  the  union  at  the  time,  for  information  concerning  the 
adoption  of  the  label. 
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much  as  they  fail  to  comply  with  our  demands."  In  the 
address  to  the  public  issued  by  the  union,  after  a  narra- 
tion of  the  causes  of  the  strike,  the  following  passage 
occurs :  "  For  the  better  protection  of  ourselves  and  those 
employers  who  have  acceded  to  our  demands  we  have^ 
under  the  cover  of  law,  issued  the  Union  Label  and  be  it 
further  understood  that  this  label  is  only  issued  to  those 
who  are  paying  to  us  our  just  demands.  This  label  is 
placed  in  a  conspicuous  place  on  part  of  the  box  so  that  all 
can  see  it ;  and  we  would  further  ask  that  the  public  would 
patronize  those  who  use  this  label,  as  it  is  a  sure  indication 
that  the  public  is  with  us.  This  label  is  not  to  be  used  on 
either  tenement  house  or  penitentiary  goods."  The  intro- 
duction of  the  label  enabled  the  union  to  win  the  strike 
and  to  unionize  the  shops.  The  St.  Louis  union  continued 
to  use  the  local  red  label  until  1889. 

The  adoption  of  local  labels  by  the  cigar  makers  of  San 
Francisco  and  St.  Louis  attracted  the  attention  of  union 
cigar  makers  in  other  cities,  and  at  the  session  of  the  Cigar 
Makers'  International  Union  of  America,  held  in  Chicago 
September  21-24,  1880,  Frederick  Blend  of  Evansville, 
Indiana,  first  vice-president  of  the  International  union, 
introduced  "  some  resolutions  in  regard  to  issuing  trade- 
marks or  union  labels  suitable  to  be  placed  on  the  box  in  a 
conspicuous  place."  ^  The  resolutions  were  adopted  and  be- 
came a  part  of  the  constitution  of  the  national  organiza- 
tion. At  this  time  the  International  union  was  engaged  in 
a  struggle  in  New  York  City  against  the  manufacture  of 
cigars  in  tenement  houses.  The  union  was  also  endeavor- 
ing to  prevent  the  manufacture  of  cigars  in  prison.  It 
seems  clear  that  the  idea  animating  the  convention  was 
that  the  label  which  had  so  recently  proved  effective  in  St. 
Louis  might  serve  as  a  weapon  in  this  warfare.  The  reso- 
lution for  the  adoption  of  a  label  provided  that  it  should 
certify  on  its  face  that  the  cigars  contained  in  the  box  on 
which  it  was  placed  "  had  been  made  by  a  first  class  work- 

'  Cigar  Makers'  Journal,  October,  1880,  p.  7. 
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man,  a  member  of  the  Cigar  Makers'  International  Union 
of  America,  an  organization  opposed  to  inferior  rat  shop, 
cooHe,  prison,  or  fihhy  tenement-house  workmanship."  ^ 
In  a  letter  published  in  the  Journal  for  October,  1880,  Mr. 
Blend  said :  "  Another  important  work  of  the  late  conven- 
tion I  would  especially  call  your  attention  to,  that  is  the 
adopting  of  the  union  label  for  union  made  cigars.  If 
adopted  and  carefully  managed  in  accordance  with  the 
intent  of  the  law,  it  will  prove  a  valuable  protection  and 
safeguard  for  honest  labor,  it  will  to  a  large  extent  prevent 
impositions  upon  the  public  and  be  a  positive  Detective  to 
help  separate  and  weed  out  filthy  inferior  tenement-house, 
Prison,  Chinese  and  rat  shop  workmanship  at  present  im- 
posed upon  the  public  in  all  sections  of  the  country  as 
being  the  production  of  skilled  mechanics."^ 

The  first  labels  appear  to  have  been  sent  to  local  unions 
about  January  15,  1881.  The  financial  accounts  of  the 
union  for  December,  1880,  contain  the  following  item: 
"  Commissioner  of  Patents,  $7,"  a  payment  made  in  all 
probability  for  the  registration  of  the  label.  The  same  ac- 
counts in  January  show  expenditures  for  "  photoengraving 
36  electrotypes  and  printing  of  103  thousand  union  labels, 
$66.60,"  "  copyrighting  of  label  in  Canada,  $4.(X),"  "  post- 
age of  union  labels,  $8.25." 

The  labels  were  received  by  some  of  the  local  unions  with 
enthusiasm.  The  local  union  at  Jacksonville,  Illinois,  wrote 
on  February  4,  188 1,  that  every  cigar  manufacturer  in  that 
city  was  using  the  label.  The  Terre  Haute  union  found 
after  two  weeks'  use  of  the  label  that  its  membership  had 
increased,  and  it  was  "sanguine  in  the  hope  that  we  shall 
soon  have  nearly  every  cigar  maker  in  the  city  in  our 
union."    On  April  3  the  Detroit  union  reported  that  it  had 

^  In  the  label  as  originally  issued  the  words  "cooly,  prison,  or 
filthy  tenement  house  workmanship  "  were  capitalized. 

'Under  date  of  February  17,  1881,  International  President 
Strasser  decided  that  members  who  worked  at  home  in  the  evening 
were  not  entitled  to  use  the  label  "  because  it  is  a  similar  system 
to  the  tenement-house  cigar  factories,  against  which  we  are  fight- 
ing."   Journal,  March,  1881,  p.  3. 
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almost  doubled  its  membership  "by  means  of  the  union 
label."  In  May,  Mr.  Strasser,  International  president,  is- 
sued through  the  Journal  an  "  Appeal  to  the  Trade  and 
Labor  Unions  of  the  United  States  and  Canada."  The 
greater  part  of  the  appeal  consisted  of  a  description  of  the 
dangers  of  tenement-house  and  coolie  labor  both  to  the 
laboring  class  and  to  the  consumers  of  their  products.  A 
facsimile  of  the  label  was  reproduced.^  At  the  annual 
session  of  the  union  in  September,  1881,  President  Strasser 
announced  that  he  had  issued  one  and  a  half  million  labels, 
and  believed  that  "if  the  trades  unions  of  America  were 
but  half  as  numerous  as  those  of  Great  Britain,  the  label 
could  be  made  a  power  not  to  be  resisted.^ 

(b)  The  second  period  in  the  history  of  the  union  label 
movement  in  the  United  States  was  characterized  by  the 
adoption  of  labels  by  certain  trade  unions,  notably  the 
Hatters  and  Can  Makers,  as  means  of  combating  specific 
forms  of  competition,  threatened  or  actual,  to  which  the 
particular   organization   was   exposed.     Roughly    speaking, 

'  The  International  label  was  light  blue  in  color,  and  with  a  change 
in  the  wording  of  the  legend  (see  p.  25)  was  essentially  the  same 
then  as  now.  In  practically  all  the  accounts  of  the  introduction  of 
the  label  it  is  related  that  at  the  convention  of  the  Cigar  Maker? 
which  adopted  the  label  "  a  dispute  arose  between  delegates  from 
the  Pacific  Slope  and  those  from  St.  Louis  as  to  the  color  of  the 
label.  '  Let  us,'  said  an  Eastern  delegate  '  take  the  other  color  of 
the  flag,'  upon  which  the  present  blue  label  was  adopted."  This 
anecdote  in  slightly  variant  forms  is  found  in  J.  G.  Brooks's  "The 
Trade-Union  Label,"  Bulletin  of  Department  of  Labor,  Vol.  3,  p. 
198;  in  Choppe's  "  Le  Label;"  in  Vigouroux's  "La  Concentration 
des  Forces  Ouvrieres  dans  L'Amerique  du  Nord,"  and  in  the 
Eleventh  Special  Report  of  the  Commissioner  of  Labor  on  '"  Regu- 
lation and  Restriction  of  Output."  In  none  of  these  works  is  any 
authority  for  the  story  cited,  and  in  the  three  latter  cases  it  was 
probably  drawn  from  Mr.  Brooks's  article.  There  is  no  evidence  in 
the  official  publications  of  the  Cigar  Makers  supporting  the  anecdote. 
In  the  minutes  of  the  convention  of  1880  nothing  is  reported  con- 
cerning any  such  dispute ;  in  fact,  the  rules  adopted  did  not  pre- 
scribe any  color  for  the  label.  The  present  writer  inquired  of  Mr. 
Strasser  concerning  the  incident  and  received  the  following  reply: 
"The  convention  delegated  the  matter  to  me.  After  due  con- 
sideration I  reached  the  conclusion  that  the  blue  color  would 
be  most  attractive,  especially  in  the  evening.  All  other  stories  are 
based  upon  imagination." 

*  Journal,  October,  1881,  p.  4. 
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we  may  say  that  from  1880  to  1890  the  trade-union  label 
was  regarded  primarily,  not  as  a  means  of  appeal  to  union- 
ists to  support  other  unions,  but  as  a  means  of  appeal  to  the 
public  against  conditions  which  were  generally  discoun- 
tenanced— tenement-house,  sweat-shop,  and  prison  labor. 

The  Hatters  had  been  facing  the  problem  of  immigrant 
competition  since  1880.  Slavs  and  Poles  were  being  intro- 
duced into  the  New  England  hat  factories  to  work  in  teams 
at  wages  below  what  the  American  hat  makers  were  re- 
ceiving. In  1885  the  Hat  Finishers'  Association  and  the 
Hat  Makers'  Association,  after  a  strike  at  Norwalk,  Con- 
necticut, adopted  a  joint  label  called  "  The  Label  of  the 
United  Hatters  of  North  America."  From  1885  to  1898  the 
two  organizations  remained  distinct,  and  during  this  period 
of  eleven  years  "  The  Label  of  The  United  Hatters  of 
North  America"  was  a  prime  weapon  of  defense  agamst 
the  encroachment  of  immigrant  labor. 

The  wider  use  of  the  label  was  much  promoted  during 
this  period  by  the  solidarity  given  to  the  labor  movement 
by  the  Knights  of  Labor.  A  prime  doctrine  of  that  or- 
ganization was  that  the  power  exercised  by  the  laborers  as 
consumers,  if  they  could  be  united,  was  far  greater  than  as 
employees.  The  Knights  had  from  the  outset  exalted  the 
boycott  above  the  strike  as  a  weapon.  They  were  therefore 
quick  to  see  the  possibilities  which  lay  in  the  label.  In  Feb- 
ruary, 1884,  the  general  executive  board  adopted  an  "offi- 
cial label  of  the  Order  for  use  upon  goods  manufactured 
or  sold  by  members."  The  legend  on  the  label  declared 
that  the  goods  upon  which  it  was  placed  had  not  been 
manufactured  by  "convict,  contract  or  other  slave  labor."^ 
The  administration  of  this  label  was  extremely  loose,  and 
it  is  impossible  to  determine  what  assemblies  used  it.  It 
is  certain  that  almost  immediately  certain  assemblies  of 
cigar  makers,  profiting  by  the  publicity  which  the  Cigar 
Makers'  International  Union  had  given  their  blue  label, 
began  to  use  the  white  label  of  the  Knights.- 

^  Record  of  Proceedings  of  the  Seventh  Regular  Session  of  the 
General  Assembly.  1883,  p.  625. 
'Proceedings,  Knights  of  Labor,   1885,  p.   109. 
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In  1885  Can  Makers  Assembly,  1384,  of  Baltimore,  Mary- 
land, identical  with  Can  Alakers'  Mutual  Protective  Asso- 
ciation, probably  because  the  "  white  label "  of  the  Knights 
was  not  a  suitable  form  of  label  for  marking  cans,  adopted 
the  following  mark — "  C.M.M.P.A.,  hand-made—"  to  be 
stamped  on  the  bottom  of  each  can.  Machinery  was  being 
introduced  at  that  time  in  the  can-making  trade,  and  the 
can  makers  conceived  the  idea  of  appealing  to  consumers 
to  purchase  hand-made  cans.^  It  was  maintained  that  the 
use  of  machine-made  cans  caused  injury  to  the  health  of 
the  consumers  of  canned  goods,  displaced  skilled  can 
makers,  and  was  responsible  for  the  employment  of  women 
and  children  under  unsanitary  conditions.-  This  label  was 
endorsed  by  the  general  executive  board  of  the  Knights  of 
Labor,  and  circulars  were  issued  to  the  assemblies  in  its 
behalf. 

From  time  to  time  the  general  executive  board  granted 
permission  to  various  other  local  assemblies  to  use  distinc- 
tive labels,  although  ordinarily  it  insisted  on  the  use  of  the 
"  white  label."  The  cigar  makers,  the  boot  and  shoe  work- 
ers, the  knit  goods  workers,  the  file  makers,  the  pearl  button 
makers,  the  pearl  workers,  cigar  box  makers,  bakers,  trunk 
makers,  glove  workers,  umbrella  workers,  and  leather  work- 
ers were  allowed  to  have  special  devices." 

The  only  national  trade  unions  besides  the  Hatters  and 
Cigar  Makers  to  adopt  a  label  before  1890  were  the  Ger- 
mania  Typographia  (1885),  Typographical  Union  (1886), 
Garment  Workers  (1886),  Coopers  (1886),  Boot  and  Shoe 
Workers  (1887),  Bakers  (1886),  Molders  (1887),  Tailors 
(1886).  In  none  of  these  unions,  however,  was  the  label 
important  until  after  1890.  In  several  cases  labels  were 
adopted  but  so  little  employed  as  to  be  later  replaced  by 
entirely  new  ones. 

The  final  breach  between  the  national  unions  and  the 
Knights  of  Labor  was  largely  due  to  a  controversy  between 

'Proceedings,  1885,  PP-  156,  163. 

*  Proceedings,  Knights  of  Labor,  1886,  p.  176. 

'Ibid.,  p.  136. 
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the  Cigar  Makers  and  the  Knights  of  Labor  with  regard  to 
the  use  of  the  label.  The  assemblies  of  cigar  makers,  as 
has  been  noted,  were  the  first  of  the  Knights  actively  to 
use  the  "white  label."  Early  in  1886  the  Cigar  Makers 
International  Union  protested  to  the  officers  of  the  Knights 
of  Labor  that  assemblies  of  cigar  makers  had  given  "  white 
labels  "  to  manufacturers  in  whose  shops  union  cigar  makers 
were  on  strike.  The  relations  between  the  two  organiza- 
tions became  so  strained  that  the  general  assembly  of  the 
Knights  in  1886  required  all  cigar  makers  who  were  mem- 
bers of  the  Knights  of  Labor  to  withdraw  from  the  Cigar 
Makers'  Union.  The  issue  of  this  edict  by  the  executive 
board  marked  the  beginning  of  the  downfall  of  the  Knights.^ 
(c)  The  third  period  in  the  history  of  the  label  began 
about  1890,  and  is  characterized  by  the  use  of  the  label  as 
a  general  device  of  trade  unionism.  Hitherto  the  use  of 
the  label  had  been  confined  to  a  small  number  of  unions, 
practically  all  of  whom  had  some  appeal  to  popular  sym- 
pathy. The  wide  use  of  the  label  after  1890  was  due  to  a 
change  in  view  with  regard  io  the  possibility  of  rousing  a 
popular  demand  for  the  label.  As  has  been  noted  above 
the  unions  which  first  adopted  labels  hoped  to  secure  the 
custom  of  the  public  at  large.  But  they  soon  found  that 
the  only  effective  appeal  was  to  fellow  unionists.  Mr.  J. 
G.  Brooks,  writing  in  1898  of  the  union  label,  lays  much 
stress  on  the  possibility  of  the  unions'  winning  public  sym- 
pathy. He  says,  for  example,  "  In  trades  like  that  of  the 
garment  workers,  a  label  that  should  be  confidently  known 
to  stand  for  definite  improvement  in  the  life  of  the  worker 
would  attract  a  powerful  public  sympathy,"  and  he  com- 
plains that  the  rules  under  which  the  union  labels  were 
issued  gave  ordinarily  no  guarantee  of  good  quality  of  work 
or  of  sanitary  conditions.'  By  the  time  of  Mr,  Brooks's 
article,    however,    the    unions    had    almost    entirely    aban- 

^  Kirk,  "  National  Labor  Federations  in  the  United  States,"  in 
Johns  Hopkins  University  Studies  in  Historical  and  Political  Sci- 
ence, Series  XXIV,  pp.  626.  657. 

'Bui.  Dept.  of  Labor,  Vol.  3,  p.  215. 
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doned  the  plan  of  cultivating  a  general  demand  for  label 
goods.  With  the  abandonment  of  the  idea  of  the  general 
appeal  the  way  was  opened  for  the  wider  use  of  the  label. 
It  was  not  necessary  for  a  union  to  make  out  a  case  to  at- 
tract custom.  It  could  count  as  confidently  on  union  sup- 
port if  its  members  were  well  paid  as  if  they  were  poorly 
paid.  In  one  form  or  another  the  use  of  the  label  spread 
from  union  to  union  almost  without  regard  to  whether  it 
might  be  effectively  used.  The  label  has  come  to  be  con- 
sidered almost  as  necessary  a  piece  of  equipment  for  a 
national  union  as  an  official  seal.  In  each  five-year  period 
from  1890  to  1905  some  fifteen  national  unions  adopted 
labels. 

The  following  list  shows  the  date  at  which  the  label  was 
introduced  by  the  different  unions  :^ 

1890  to  1895. 
Retail  Clerks  1891,  Brewery  Workmen  1892,  1895,  Broom 
and  Whisk  Makers  1893,  Barbers  1891,  1896,  Carriage  and 
Wagon  Workers  1895,  Horseshoers  1895,  1898,  Sheet  Metal 
Workers,  1895,  Shirt,  Waist  and  Laundry  Workers  1895, 
1901,  Teamsters  1895,  1903,  Tobacco  Workers  1895,  Trav- 
ellers Goods  and  Leather  Novelty  Workers  1895,  Flour  and 
Cereal  Mill  Employees  1895,  1902. 

1896  to  1900. 
Brick,  Tile  and  Terra  Cotta  Workers  1896,  Hotel  and 
Restaurant  Employees  1896,  1899,  Wood  Workers  1896, 
Leather  Workers  on  Horse  Goods  1898,  Musicians  1897, 
Machinists  1897,  1905,  Metal  Polishers  and  Buffers  1897, 
Brush  Makers  1897,  Elastic  Goring  Weavers  1897,  Boiler- 
makers 1898,  1901,  Meat  Cutters  and  Butcher  Workmen 
1898,  Piano  and  Organ  Workers  1898,  Stove  Mounters  1898 
Upholsterers  1898,  Blacksmiths  1900,  Watch  Case  Engrav- 

*  Where  two  dates  are  given,  the  first  is  the  date  when  a  label  is 
first  noted  as  being  in  use  by  organized  workmen  in  the  trade, 
the  second  is  the  date  of  the  adoption  of  the  present  label. 
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ers  1900,  Wood,  Wire  and  Metal  Lathers  1900,  Ladies  Gar- 
ment Workers  1900. 

1901  to  1905. 
Wire  Weavers  1901,  Actors  1901,  Jewelry  Workers  1901, 
Wood  Carvers  1901,  Steam  Engineers  1902,  Painters  1902, 
Pressmen  1902,  Cloth  Hat  and  Cap  Makers  1902,  Steel  and 
Copper  Plate  Printers  1902,  Paper  Makers  1902,  Glass 
Workers  1902,  Gold  Beaters  1902,  Theatrical  Stage  Em- 
ployees 1902,  Glove  Workers  1902,  Leather  Workers  1902, 
Machine  Printers  1902,  Powder  and  High  Explosive  Work- 
ers 1902,  Rubber  Workers  1902,  Textile  Workers  1903,  Sta- 
tionary Firemen  1903,  Print  Cutters  1903,  Saw  Smiths  1903, 
Tip  Printers  1903,  Glass  Bottle  Blowers  1904,  Fur  Workers 
1905,  Paper  Box  Makers  1905. 

1906  to  1908. 

Marble  Workers  1906,  Shingle  Weavers  1906,  Pocket 
Knife  Blade  Grinders  and  Finishers  1907,  Woodsmen  and 
Sawmill  Workers  1907,  Photo-Engravers  1908,  Slate  Work- 
ers 1908. 

The  use  of  the  union  label  is  not  confined  to  national  trade 
unions.  In  1890  the  American  Federation  of  Labor 
adopted  a  label  for  the  use  of  those  local  trade  unions  not 
organized  into  national  unions  but  directly  affiliated  with 
the  Federation.  In  1908  such  organizations  were  the  Badge 
and  Lodge  Paraphernalia  Workers,  the  Soda  and  Mineral 
Water  Bottlers,  the  Coffee,  Spice  and  Baking  Powder 
Workers,  the  Horseshoe  Nail  Makers,  the  Neckwear  Cut- 
ters and  Makers,  the  Button  Workers,  the  Paper  Box 
Makers,  and  the  Suspender  Makers. 

Labels  have  been  adopted  also  by  several  alliances  of 
trades  which  combine  to  produce  a  single  product.  The 
Allied  Printing  Trades  Council  label  was  first  issued  by  the 
Typographical  Union  in  November,  1893.  In  1897  the 
form  of  the  label  was  changed  to  meet  the  objections  of 
the  Pressmen  to  the  monogram  of  the  Typographical  Union 
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which  appeared  upon  this  label.  In  1905  at  a  meeting  of  the 
joint  conference  board  the  representatives  of  the  "  Allied 
Printing  Trades  "  drafted  the  rules  which  now  control  the 
use  of  the  label  of  the  "  Allied  Printing  Trades'  Council." 
The  National  Building  Trades'  Council  in  1903  issued  two 
forms  of  union  labels  for  buildings.^  The  extent  to  which 
these  labels  have  been  used  has  been  very  limited.  From 
1897  to  1905  the  Metal  Mechanics,  the  Machinists,  and  the 
Metal  Polishers  used  a  joint  label. 

In  1908  there  were  affiliated  with  the  American  Federa- 
tion of  Labor  117  national  trade  unions.  Of  this  number 
68  unions  were  using  the  label  in  some  one  of  its  forms. 
The  total  membership  of  the  label-using  unions  was  724,200, 
or  approximately  47  per  cent,  of  the  aggregate  membership 
of  the  American  Federation  of  Labor,  which  was  1,586,885. 

^Bronze  labels  of  large  size  for  public  buildings;  aluminum  of 
small  size  for  private  residences.  Labor  Compendium,  December 
27,  1903,  p.  I,  and  February  7,  1904,  p.  7. 


CHAPTER  II. 

The  Form  of  the  Label. 

The  trade-union  label,  using  the  term  in  its  widest  sense, 
is  used  in  three  forms:  (a)  a  label  to  mark  a  product,  (b) 
a  shop  card  for  display  in  a  place  of  business,  and  (c)  a 
button  for  personal  use. 

Label  on  Product. — The  trade  unions  which  in  1908  used 
a  label  on  the  product  were  the  Bakery  and  Confectionery 
Workers,  Blacksmiths,  Boot  and  Shoe  Workers,  Boiler 
Makers  and  Iron  Shipbuilders,  Brewery  Workmen,  Brick, 
Tile  and  Terra  Cotta  Workers,  Broom  and  Whisk  Makers, 
Brush  ]Makers,  Carriage  and  Wagon  Workers,  Cigar 
IMakers,  Cloth  Hat  and  Cap  Makers,  Coopers,  Flour  and 
Cereal  Mill  Employes,  Fur  Workers,  Garment  Workers, 
Glass  Workers,  Glove  Workers,  Gold  Beaters,  Grinders  and 
Finishers,  Hatters,  Horseshoers,  Jewelry  Workers,  Ladies' 
Garment  Workers,  Leather  Workers,  Leather  Workers 
on  Horse  Goods,  Lithographers,  Machine  Printers  and 
Color  Mixers,  Machinists,  Marble  Workers,  Meat  Cut- 
ters and  Butcher  Workmen,  Metal  Polishers  and  Buffers, 
Molders,  Painters,  Decorators  and  Paperhangers,  Paper 
Makers,  Photo-Engravers,  Piano  and  Organ  Workers, 
Plate  Printers,  Powder  Workers,  Printing  Pressmen,  Print 
Cutters,  Saw  Smiths,  Sheet  Metal  Workers,  Shingle  Weav- 
ers, Shirt  Waist  and  Laundry  Workers,  Stove  Alounters, 
Slate  Workers,  Tailors,  Textile  Workers,  Tip  Printers,  To- 
bacco Workers,  Travellers'  Goods  and  Leather  Novelty 
Workers,  Typographical  Union,  Upholsterers,  Watch  Case 
Engravers,  Wire  Weavers,  W^ood  Carvers,  Wood,  Wire  and 
Metal  Lathers,  Wood  Workers,  Woodsmen  and  Sawmill 
Workers. 

Some  trade  unions  are  estopped  from  the  adoption  of  a 
label    because   of    the    character   of    the    demand    for    the 
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product.  The  Granite  Cutters  and  Stone  Masons  are  in 
favor  of  the  label  movement  and  have  considered  the  adop- 
tion of  a  label,  but  a  label  pasted  upon  the  stone  would 
not  remain;  and  the  employers  refuse  to  allow  any  design  to 
be  cut  in  the  stone.  The  Glass  Bottle  Blowers  are  in  much 
the  same  position  as  the  Granite  Cutters  and  Stone  Masons. 
The  only  satisfactory  way  in  which  a  label  could  be  put  upon 
a  bottle  would  be  to  have  it  blown  in  the  bottle.  The  em- 
ployers cannot  permit  this  because  the  bottles  are  made, 
not  for  sale  in  the  market,  but  on  contract.  No  practicable 
method  has  been  found  by  the  Glass  Bottle  Blowers  to  meet 
this    difficulty.^ 

The  legends  on  the  union  labels  are  not  ordinarily  signifi- 
cant, and  in  many  cases  consist  simply  of  a  symbol  and  the 
name  of  the  organization.  The  label  of  the  Boiler  Makers 
and  Iron  Shipbuilders,  for  example,  simply  states:  "When 
upon  work  guarantees  that  it  is  the  product  of  union  labor." 
In  a  few  cases  the  labels  do,  however,  make  in  their  legends 
either  a  claim  to  excellence  in  the  product  or  that  the  work 
was  not  done  under  bad  sanitary  or  labor  conditions.  The 
label  of  the  Bakery  and  Confectionery  Workers  declares 
itself  to  be  a  "  guarantee  of  living  wages,  reasonable  hours 
of  labor,  humane  treatment,  wholesome  and  clean  bakeries 
and  factories  and  good  workmanship."  The  Cigar  Makers' 
label  signifies  in  its  wording  "  that  the  cigars  contained  in 
this  box  have  been  made  by  a  first  class  workman,  a  mem- 
ber of  the  Cigar  Makers'  International  Union  of  America, 
an  organization  devoted  to  the  advancement  of  the  moral, 
material  and  intellectual  welfare  of  the  craft."  The  Iron 
Molders'  label  sets  forth :  "  This  certifies  that  these  castings 
have  been  made  by  competent,  first  class  workmen  who 

*A  very  ingenious  adaptation  of  the  label  in  a  case  where  the 
product  is  of  such  a  character  as  seemingly  to  preclude  the  use  of 
any  form  of  label  has  been  worked  out  by  the  United  Aline  Workers 
since  i8qo  through  cooperation  with  the  Teamsters.  The  label  of 
the  Miners  is  upon  the  receipt  which  the  driver  carries  when  he 
delivers  a  load  of  coal,  and  in  this  way  the  purchaser  may  secure 
union-mined  coal.  The  use  of  this  label  is  confined  to  the  State 
of  Illinois. 
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are  members  of  the  Iron  Alolders'  Union  of  North  America, 
an  organization  opposed  to  inferior  and  prison  made  goods." 
The  Paper  Makers'  label  indicates  the  purpose  of  their  or- 
ganization, "which  demands  a  living  wage,  reasonable  and 
fair  conditions  for  its  members."  The  Upholsterers'  label 
purports  to  guarantee  that  "the  Upholstering  upon  which 
this  label  appears  was  done  by  a  competent  workman,  a 
member  of  the  Upholsterers'  International  Union  of  North 
America."  In  the  earlier  period  of  the  history  of  the  label 
the  legend  was  ordinarily  a  claim  for  patronage  on  specific 
grounds,  but  since  the  label  has  become  primarily  an  appeal 
to  unionists  it  has  been  regarded  as  sufficient  to  set  forth 
that  the  product  is  union  made.^ 

Three  factors  have  entered  into  the  determination  of  the 
method  and  place  of  attachment  of  any  particular  union 
label:  (i)  the  nature  of  the  product,  (2)  the  desire  to  have 
the  label  as  prominently  displayed  as  possible  without  of- 
fending purchasers,  (3)  the  desire  to  prevent  the  reusing 
of  labels. 

It  may  be  said  in  general  that  labels  are  attached  in  four 
ways.  They  are  pasted  or  sewed  upon  the  article,  or 
printed  upon  it,  or  stamped  into  it,  or  riveted  to  it.  The 
cheapest  form  of  label  is  the  printed  strip  of  paper  pasted  on 

^  The  Cigar  INIakers'  label  originally  set  forth  that  the  union  was 
"  opposed  to  inferior  rat  shop,  coolie,  prison  or  filthy  tenement  house 
workmanship."  In  1893  these  words  were  replaced  by  the  follow- 
ing, "  devoted  to  the  advancement  of  the  moral,  material,  and  intel- 
lectual welfare  of  the  craft."  In  this  particular  instance  the  change 
was  probably  due  to  attempts  made  to  have  the  courts  deny  legal 
protection  to  the  cigar  makers'  label  on  the  ground  that  the  word- 
ing transgressed  the  rules  of  morality  and  public  policy  in  that  it 
implied  that  cigars  not  bearing  the  label  were  not  made  under 
good  conditions.  The  only  case  in  which  this  view  prevailed  was 
McVey  v.  Brendel,  144  Pa.  St.  235,  in  which  the  court  said,  "  When 
the  Cigar  Makers'  International  Union  of  America  stigmatizes 
those  who  do  not  belong  to  it,  and  seeks  to  induce  the  public  to 
discriminate  against  them  and  their  work  by  covering  them  with 
opprobrious  epithets,  it  is  not  engaged  in  promoting  the  mental, 
moral,  and  physical  welfare  of  its  members,  but  is  trying  to  hurt 
and  destroy  those  who  do  not  choose  to  become  members."  In  all 
the  other  cases  the  courts  took  the  view  that  the  legend  was  not  an 
attack  on  the  cigars  made  bv  other  than  unionists.  See  Cohn  v. 
People,  149  111-  486. 
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the  product.  The  Cigar  Makers'  label  glued  on  the  box  is 
of  this  kind,  as  are  those  of  some  fifteen  other  unions.  Where 
the  article  does  not  permit  the  pasting  on  of  paper  labels, 
the  next  choice  is  the  paper,  linen,  or  cloth  label  sewed  to  the 
article.  A  large  class  of  commodities  do  not  permit,  how- 
ever, of  either  method  of  attachment,  as,  for  example,  metal 
wares.^  Here  resort  has  been  had  to  stamping  on  the  article 
with  a  metal  die  the  union  label  or  to  riveting  upon  it  a 
piece  of  metal  bearing  the  label.  Some  unions  use  more 
than  one  method  of  attachment.  Thus,  the  Meat  Cutters 
and  Butcher  Workmen  use  two  forms  of  label :  a  paper  label 
on  the  carcass  in  the  slaughter  houses,  and  a  stamp  burned 
into  the  boxes  containing  products  packed  by  union  work- 
men. The  Rubber  Workers  during  their  existence  per- 
mitted the  greatest  latitude  in  the  method  of  attaching  their 
label.  A  local  union  which  wished  to  use  the  label  on  rub- 
ber goods  was  allowed  to  "  arrange  the  label  in  any  position 

'  The  Iron  Molders  have  experienced  much  difficulty  in  the  use 
of  a  paper  label.  The  president  of  that  union  in  his  address  to 
the  session  of  1899  said :  "  There  is  another  difficulty,  and  one 
which  is  of  a  practical  character,  that  inclines  me  to  the  belief  that 
so  long  as  we  continue  to  use  a  paper  label  we  can  never  expect 
much  success,  and  that  is  that  manufacturers  who  have  essayed 
its  use  have  found  it  well  nigh  impossible  to  get  a  paste  that  will 
hold  it  to  the  casting.  It  requires  a  very  strong  gum,  which,  if  not 
used  with  the  utmost  care,  will  deface  the  labels,  and  if  the  label 
does  come  off  it  leaves  a  defacement  on  the  casting  that  can  scarcely 
be  removed.  Some  of  the  foundries  that  are  using  the  label  don't 
put  them  on  their  wares  except  as  ordered,  and  I  have  come  across 
dealers  who  have  received  the  labels  in  bulk  from  the  foundry, 
and  when  the  label  was  called  for  by  a  prospective  buyer  he  would 
go  to  the  desk,  and,  securing  a  label,  lay  it  on  the  stove.  The 
reason  given  for  this  is  that  if  the  label  be  placed  on  the  stove 
before  it  goes  to  the  warehouse,  it  would  be  so  soiled  and  defaced 
as  to  be  unrecognizable.  The  label  handled  in  this  way  could  be 
placed  on  any  stove,  whether  made  by  Union  or  non-union  molders. 
In  the  face  of  these  objections,  then,  it  must  be  apparent  that  it  is 
necessarj'  to  adopt  a  different  device  than  the  one  now  in  use  if  it 
is  to  be  of  any  advantage  to  us.  The  idea  that  suggests  itself  to 
me  is  to  secure  a  new  design  in  the  form  of  a  stamp,  an  impression 
of  which  could  be  placed  on  the  mold  of  such  part  of  the  stove 
or  casting  as  would  be  most  conspicuous  and  the  least  objectionable 
to  the  foundry  proprietor;  these  stamps  to  be  placed  in  the  hands 
of  one  of  our  members  in  the  different  foundries  who  would  be 
lield  responsible  for  its  proper  use;  "  see  President's  Report,  twenty- 
first  session,  1899,  in  Iron  Molders'  Journal,  vol.  XXV,  no.  9,  pp. 
15-16. 
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which  will  be  best  suited  to  attach  to  the  machinery."^  In 
practice  the  label  was  affixed  by  impressing  the  rubber  with 
a  steel  stamp,  by  pasting  paper  labels  on  the  products,  or  by 
engraving  the  label  upon  the  "  collender  rolls "  and  thus 
securing  an  impression  of  the  label  on  the  rubber. 

The  label  must  be  sufficiently  prominent  to  be  readily 
found,  but  its  display  must  not  be  so  conspicuous  as  to  drive 
away  consumers.  The  Hatters'  label  illustrates  these  con- 
ditions very  well.  It  is  attached  to  the  inside  of  the  hat 
under  the  bow  ribbon  on  the  outside  band,  and  is  stitched  in 
such  a  way  that  the  thread  of  the  label  must  pass  through 
the  bow.  It  is  concealed,  and  at  the  same  time  it  may  be 
readily  found  by  any  one  who  is  desirous  of  having  the 
label  on  the  product.  The  United  Garment  Workers  use 
a  linen  label  sewed  in  the  hip  pocket  of  overalls,  in  the  in- 
side pocket  of  coats,  in  the  inside  pocket  of  vests,  and  in 
the  hip  pocket  of  pants.  The  Tailors'  label  is  placed  sim- 
ilarly "  on  coats  in  the  inside  of  the  breast-pocket.  On 
vests  in  the  middle  of  the  back-strap,  on  the  inside  of  the 
waist-band  or  on  the  inside  of  the  watch-pocket."^  The 
Fur  Workers'  label  is  "  sewed  in  the  inside  pockets  of  all 
coats  and  garments  where  it  is  possible  to  do  so.  If  there  is 
no  pocket  in  the  garment,  the  label  shall  be  put  on  in  any 
other  suitable  place."'  The  Boot  and  Shoe  Workers  im- 
print their  label  upon  the  sole,  the  insole,  or,  since  1902,  the 
lining  of  boots  and  shoes.* 

The  Printers  have  frequently  had  objections  raised  to 
the  use  of  their  label  on  the  ground  that  it  was  unsightly, 
and  they  have  endeavored  to  meet  this  difficulty  by  issuing 
very  small  electrotypes  for  printing  the  label.  A  customer 
may  thus  have  the  typographical  label  reduced  to  tiny  di- 
mensions. But  even  at  the  present  time  ardent  unionists 
admit  that  the  use  of  the  label  on  small  jobs,  such  as  visit- 
ing cards,  is  inartistic.    The  Carriage  and  Wagon  Workers 

'Constitution,  1903,  p.  39. 

*  Constitution,  1906,  p.  30. 
'  Constitution,  1904,  p.  8. 

*  Constitution,  1902,  p.  12. 
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in  1903  decided  to  issue  their  label  in  three  different  sizes 
to  meet  the  demands  of  the  manufacturers  for  a  small  and 
less  conspicuous  label,  and  in  1904^  the  same  union  adopted 
a  distinct  label  for  the  "  lamp-makers,  axle  makers  and 
allied  branches  of  the  trade."  The  Bakery  and  Confec- 
tionery Workers  find  a  great  deal  of  objection  to  the  label 
on  bread. 

Some  unions  have  been  led  to  change  the  form  or 
method  of  attachment  of  their  labels  in  order  effectively  to 
prevent  the  reusing  of  labels.  The  General  Council  of 
the  Amalgamated  Wood  Workers,  for  example,  in  1900 
changed  from  a  metal  label  to  the  present  decalcomania 
stamp  in  order  to  prevent  the  removal  of  the  label  and  its 
attachment  to  non-union  work.  The  label  of  the  Cigar 
Makers  is  pasted  across  the  top  and  the  front  of  the  box  in 
such  a  manner  that  the  label  must  be  broken  when  the  box 
is  opened.  Until  1903  the  label  was  pasted  on  the  inside  of 
the  box. 

A  few  unions  use  different  labels  for  different  products. 
The  Boot  and  Shoe  Workers  are  not  confined  to  the  use 
of  that  form  which  is  seen  on  new  work.  At  the  sixth  con- 
vention, held  in  Cincinnati  in  1904,  the  "  Repairers' 
Stamp  "  was  adopted  for  those  union  repair  shops  employ- 
ing one  or  more  journeymen  "who  have  been  members  for 
six  months."^  The  Upholsterers  have  two  forms  of  label, 
one  for  the  Upholsterers  and  one  for  the  Mattress  Makers. 
The  Coopers  use  three  forms  of  label,  one  for  "  tight 
work,"  one  for  "  slack  work,"  and  an  ink  stamp  for  the 
"bottom  and  at  least  one  stave  for  tanks  and  vats  made 
in  parts;  and  if  set  up  by  members  of  the  Coopers  Inter- 
national Union,  the  regular  '  tight '  or  '  slack  '  label  is  im- 
pressed upon  the  product  in  addition  to  the  ink  stamp 
previously  imprinted  upon  the  sections."^  The  Print 
Cutters  have  two  forms  of  label  to  distinguish  the  two  dis- 
tinct branches  of  the  trade.    "  The  Cutters'  Label "  is  made 

*  Proceedings  of  the  Carriage  and  Wagon  Workers,   IQ04,  p.  62. 

*  Proceedings  of  the  Boot  and  Shoe  Workers,  1904,  p.  36. 

*  Constitution,  1906,  p.  14. 
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of  steel  and  is  impressed  upon  all  print  blocks  or  rollers 
cut  by  members  of  the  association.  "  The  Putters  On " 
have  a  label  in  the  form  of  a  disc,  which  contains  the 
words,  "  National  Print  Cutters'  Association  of  America." 
The  label  of  the  cutters  has  only  the  letters  "  N.  P.  C.  A. 
of  A."  The  label  of  the  "  Putters  On  "  is  used  on  all  print 
blocks,  rollers,  and  sketches  made  by  members  of  the  asso- 
ciation. 

There  are  two  forms  of  the  label  in  use  among  the 
Horseshoers.  The  journeymen  have  a  separate  form  of 
the  label  and  the  masters  have  another  form.  Within  this 
trade  there  are  two  distinct  organizations,  one  composed  of 
the  masters,  i.  e.,  those  workmen  who  run  shops  of  their 
own  and  employ  one  or  more  journeymen  or  do  the  work 
themselves;  the  other  is  made  up  entirely  of  journeymen. 
In  the  masters'  shops  the  label  of  the  masters  is  used.  The 
label  of  the  journeymen  is  used  exclusively  in  what  are 
known  as  "  Corporation  Shops,"  such  as  are  run  by  the 
large  express  and  transfer  companies  to  do  their  own  work. 
The  journeymen's  label  is  allowed  only  on  the  work  done  in 
such  shops  for  the  companies  which  own  and  operate  such 
establishments.  This  form  of  label  is  not  to  be  found  on 
any  work  done  on  any  horses  not  belonging  to  the  corpora- 
tions which  run  the  shops.  The  conditions  for  the  issue  of 
these  forms  of  label  are  fixed  by  agreements  between  the 
two  organizations  of  masters  and  journeymen. 

The  Shirt,  Waist  and  Laundry  Workers  frequently 
considered  changes  in  the  three  forms  of  label  which  they 
used,  viz.,  (a)  the  label  attached  to  shirts  at  the  lower 
part  of  the  bosom,  (b)  the  stamp  on  collars  and  cuffs,  (c) 
the  imprint  upon  laundry  lists  of  union  laundries.  In  1904 
the  secretary-treasurer  reported  that  the  manufacturers 
desired  to  dispense  with  the  cloth  labels  attached  to  shirts, 
and  preferred  to  use  the  stamp  on  all  products.  The  union 
objected  to  this  change  because  of  the  financial  loss  result- 
ing therefrom,  but  favored  a  change  in  the  form  of  the 
label  used  in  those  factories  which  make  only  collars  and 
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cuffs  on  the  ground  that  the  wording  of  the  label  signified 
that  the  firm  was  engaged  in  the  manufacture  of  collars 
and  cufTs  exclusively.  In  1903  the  union  adopted  the 
"  Union  Shop  Card "  for  all  union  laundries  and  those 
agencies  which  give  their  work  only  to  union  drivers. 

Shop  card. — Certain  unions,  chiefly  those  of  personal 
service,  use  a  shop  card  to  indicate  that  the  establishment 
is  conducted  according  to  union  rules.  These  unions  are 
the  Barbers,  ]\Ieat  Cutters  and  Butcher  Workmen,  Hotel" 
and  Restaurant  Employes,  and  Retail  Clerks.  The  Barbers 
appear  to  have  used  such  a  device  since  about  1891.  These 
cards  are  intended  to  be  displayed  prominently,  and  are 
usually  placed  in  the  windows  of  the  establishments. 

Buttons. — A  considerable  number  of  such  unions  use  a 
button  to  indicate  that  the  workman  performing  the  ser- 
vice is  a  member  of  the  union  of  his  trade.  The  Retail" 
Clerks,  the  Barbers,  and  the  Hotel  and  Restaurant  Em- 
ployes thus  use  the  button  in  connection  with  the  shop- 
card.  The  Retail  Clerks'  International  Protective  Associa- 
tion was  the  first  of  these  to  adopt  a  button.  From  1891 
to  1898  the  button  was  used  alone,  but  since  1898  the  buttoiT 
has  become  less  important  than  the  shop  card.  The  Actors, 
Horseshoers,  Steam  Engineers,  Stationary  Firemen,  Musi- 
cians, Theatrical  Stage  Employes,  and  Teamsters  use  a 
button.  In  1898  it  was  proposed  that  the  same  style  of 
uniform  should  be  worn  by  all  members  of  the  Musicians'" 
Union.  It  was  planned  to  have  this  uniform  copyrighted, 
and  thus  to  obtain  proprietary  use  of  it.  The  proposal  was 
rejected,  because  of  difficulties  anticipated  in  obtaining^ 
such  a  copyright,  and  because  it  was  impracticable  to  re- 
quire all  bands  to  wear  the  same  style  of  uniform.  A 
button  was  adopted  as  the  emblem  of  the  Union,  and  re- 
mains in  use  at  the  present  time.^ 

In  recent  years  it  has  frequently  been  proposed  that  the 
national   unions    affiliated    with    the   American   Federation 

'  Proceedings  of  the  Musicians,  1898,  and  Constitution,  1898,  pp. 
61.  2,2,- 
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of  Labor  should  abandon  the  use  of  their  individual  labels 
and  use  a  single  label.  In  1908  the  executive  council  of  the 
American  Federation  was  authorized  to  investigate  the 
matter.  A  considerable  correspondence  was  carried  on 
with  the  national  unions  concerned,  but  it  was  found  that 
they  were  with  very  few  exceptions  opposed  to  any  plan 
which  involved  the  abandonment  of  their  labels.  The 
executive  committee  then  inquired  whether  the  unions 
were  willing  to  consent  to  "  some  universal  design  upon  the 
labels  of  all."  By  the  latter  plan  the  labels  might  differ  in 
many  particulars,  but  all  would  have  in  their  labels  at  least 
one  point  of  resemblance.  Eleven  national  unions  favored 
such  a  plan,  eleven  were  opposed,  and  eleven  were  un- 
decided. The  remainder  did  not  reply  to  the  question. 
The  plan  for  a  uniform  design  has  been  for  the  time,  at 
any  rate,  abandoned. 

The  main  point  urged  in  favor  of  adopting  such  a  "  uni- 
versal design  "  has  always  been  that  consumers  could  better 
identify  union  goods.  It  is  said  that  the  large  number  of 
labels  makes  it  difficult  for  consumers  to  remember  them, 
and  non-union  employers  are  thus  enabled  by  subterfuges 
of  one  kind  or  another  to  palm  off  non-union  for  union 
goods.^  In  opposition  it  has  been  urged  that  in  the  case  of 
certain  unions,  e.  g.,  the  Printers,  the  label  would  have  to 
be  increased  in  size,  and  this,  as  has  been  noted  above,  is 
objectionable.  It  has  also  been  urged  that  the  different 
unions  take  a  keener  interest  in  the  propaganda  for  their 
individual  labels  than  they  would  in  that  for  a  "  universal 
design." 

^  The  Tobacco  Workers  complained,  for  example,  in  1904  that  a 
firm  of  tobacco  manufacturers  were  placing  on  the  market  a  brand 
of  tobacco  under  the  name  of  "Union  Leader"  and  with  a  label 
on  it  similar  to  the  label  of  the  Tobacco  Workers.  A.  F.  of  L. 
Proceedings,  1904,  p.  156. 


CHAPTER  III. 

The  Administration  of  the  Label. 

The  administration  of  the  label  in  practically  all  the 
unions  in  which  it  plays  an  important  role  has  been  trans- 
ferred more  and  more  from  the  local  to  the  national  union. 
This  development  has  two  aspects.  In  the  first  place,  the 
national  union  has  determined  more  and  more  fully  the 
conditions  under  which  the  label  shall  be  granted.  This 
phase  of  the  subject  will  be  treated  in  the  following  chapter. 
In  the  second  place,  the  methods  of  issuing  the  label  have 
been  explicitly  defined  by  national  rules ;  and  certain 
officers,  local  and  national,  have  been  assigned  duties  with 
reference  to  the  label. 

This  centralization  of  administration  has  been  due  to 
two  causes.  The  enforcement  of  national  regulations  con- 
cerning the  conditions  under  which  the  label  may  be  issued 
could  hardly  be  accomplished  except  by  the  building  up  of 
such  a  national  administrative  system.  But  more  than  this, 
from  the  very  beginning  it  has  been  found  difficult  to  pre- 
vent the  unauthorized  use  of  labels.  The  main  object,  then, 
which  the  administrative  provisions  seek  to  accomplish  is 
to  impose  upon  certain  officials  a  definite  responsibility  for 
the  issue  of  the  label,  and  thus  to  prevent  its  illicit  use. 

Among  the  American  trade  unions,  however,  the  admin- 
istration of  the  label  varies  widely  in  the  degree  of  centrali- 
zation attained.  In  general  it  may  be  said  that  in  those 
unions  in  which  the  article  produced  is  one  for  which  there 
is  a  wide  market  the  degree  of  administrative  centraliza- 
tion is  greater.  A  cigar  maker  in  one  city  is  keenly  inter- 
ested in  the  methods  by  which  a  sister  union  in  another 
city  provides  against  the  illicit  use  of  the  label,  since  the 
cigars  from  that  city  come  into  competition  with  his  own 
product.     Other  unions,  as  for  example  the  Bakers,  whose 

32 


267]  The  Administration  of  the  Label.  33 

product  is  sold  only  locally,  are  less  concerned  with  the 
loose  issue  of  labels  by  local  unions  in  other  cities.  In 
such  cases  each  local  union  has  only  to  concern  itself  with 
providing  against  any  irregularities  in  the  issue  of  its  own 
labels. 

In  practically  all  of  the  American  trade  unions  which  use 
the  label  the  printing  of  the  labels  or  the  making  of  the  dies 
with  which  they  are  stamped  or  the  electrotypes  from 
which  they  are  imprinted  is  a  duty  imposed  upon  some 
official  of  the  national  union.  Originally  in  many  unions 
this  was  not  the  case.  The  executive  council  of  the  Knights 
of  Labor,  for  example,  merely  authorized  a  local  assembly 
to  use  a  particular  form  of  label.  Among  the  Bakers  and 
the  Brewery  Workers  local  unions  printed  labels  for  their 
own  use  at  first.  Even  at  present  the  Horseshoers  and  a 
few  other  unions  permit  the  local  unions  to  furnish  their 
own  labels. 

The  Cigar  Makers,  Shirt,  Waist  and  Laundry  Workers, 
the  Hatters,  and  the  Piano  and  Organ  Workers  empower 
the  president  of  the  International  union  to  have  "  pre- 
pared, printed  and  registered  a  trade-mark  or  label."  The 
Wood  Workers,  Garment  Workers,  Glove  Workers,  Fur 
Workers,  Travellers'  Goods  and  Leather  Novelty  Workers, 
Bakery  and  Confectionery  Workers,  Barbers,  Carriage  and 
Wagon  Workers,  Painters,  Decorators  and  Paperhangers, 
Horseshoers,  Hotel  and  Restaurant  Employes,  Retail 
Clerks,  Broom  and  Whisk  Makers,  Sheet  Metal  Workers, 
Typographical  L'nion,  Ladies'  Garment  Workers,  Tobacco 
Workers,  and  Coopers  empower  either  the  secretary  or  the 
secretary-treasurer  of  the  national  union  to  perform  the 
same  duties.  The  Cloth  Hat  and  Cap  Makers  have  an 
officer  known  as  the  "  label  holder "  who  keeps  the  labels 
under  lock  and  key  and  gives  them  as  needed  to  the 
national  secretary,  who  in  turn  distributes  them  to  the  local 
unions.^     The  ''  label  holder "  through  the  national  secre- 

^  Constitution,  Art.  VII,  Sec.  10  (New  York  City,  n.  d.). 
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tary  sends  a  full  report  of  his  work  to  the  union  assembled 
in  national  convention. 

The  general  executive  board  is  associated  in  a  super- 
visory capacity  with  the  president  or  secretary  in  the 
administration  of  the  label.  This  body  is  usually  composed 
of  the  president,  vice-presidents,  and  the  secretary  and 
treasurer  of  the  international  union.  It  constitutes  a 
"  court  of  final  appeal "  in  all  cases  of  dispute  arising  from 
the  use  of  the  label.  Appeal  from  its  decision  may  be 
taken  to  the  annual  convention  or  in  some  unions  to  the 
popular  vote. 

It  is  the  duty  of  the  national  officials  indicated  above  to 
see  that  the  local  officials  through  whom  the  labels  are  dis- 
tributed perform  their  duties  properly.  Ordinarily  the 
local  union  passes  upon  applications  for  the  use  of  the 
label,  but  in  the  cases  of  the  Boot  and  Shoe  Workers'  Union 
and  the  Glove  Workers  the  national  officials  make  a  con- 
tract directly  with  the  manufacturer.  All  the  conditions 
under  which  the  label  is  to  be  used  are  set  forth  therein. 
The  local  unions  have,  however,  the  right  to  refuse  their 
assent  to  such  contracts,  and  in  that  case  they  are  not  made. 

Not  only  do  the  national  unions  supervise  the  granting 
of  the  right  to  use  the  label,  but  they  also,  in  one  way  or 
another,  attempt  to  see  that  the  local  union  does  not  deprive 
a  manufacturer  entitled  to  the  label  of  its  use.  Not  many 
of  the  national  unions  specifically  provide  to  this  effect, 
but  in  all  the  chief  label-using  unions  an  appeal  by  a  manu- 
facturer that  he  was  being  discriminated  against  would  be 
investigated,  and  if  found  true  the  local  union  would  be 
forced  to  grant  the  use  of  the  label.  The  Hatters  provide 
explicitly  that  "  the  label  shall  not  be  removed  from  any 
factory  under  the  jurisdiction  of  the  United  Hatters  of 
North  America  without  the  consent  of  the  General  Execu- 
tive Board."  ^  The  Cigar  Makers  provide  that  "  no  em- 
ployer or  member  of  the  union,  who  is  a  manufacturer, 
shall  be  deprived  of  the  use  of  the  label  prior  to  a  regular 

'Constitution,  1906,  p.  17. 
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trial  with  an  opportunity  to  present  his  case  personally,  by 
attorney  or  in  writing.  The  trial  board  shall  be  composed 
of  seven  members  or  officers,  and  shall  be  elected  annually 
in  the  month  of  January  for  the  period  of  one  year.  All 
charges  must  be  submitted  in  writing  and  it  shall  require 
five  votes  to  convict.  In  places  where  more  than  one 
charter  is  in  force,  the  joint  label  committee  shall  be  the 
trial  board,  each  union  to  have  at  least  one  representative 
on  the  same."^ 

The  local  administration  of  the  label  is  vested  in  the 
officers  either  of  the  "  district  council "  or  of  the  local 
union.  Where,  as  is  the  policy  of  some  unions,  partic- 
ularly those  of  the  "  industrial "  type,  more  than  one  local 
union  is  chartered  in  any  locality,  the  "joint  councils," 
composed  of  representatives  from  the  local  unions,  admin- 
ister the  label  for  that  locality.  The  Shirt,  Waist  and 
Laundry  Workers,  the  Painters,  Decorators  and  Paper- 
hangers,  the  Garment  Workers,  the  Boot  and  Shoe 
Workers,  and  the  Brewery  Workers  employ  this  method. 
The  Typographical  Union  in  those  "  cities  or  towns  where 
more  than  one  branch  of  the  craft  is  organized  "  empower 
the  Allied  Printing  Trades  Council  to  act  as  agent  of  the 
International  union  in  the  issuance  of  the  labels.  Where, 
as  is  the  more  usual  practice,  it  is  the  policy  of  the  national 
union  to  charter  only  one  union  in  a  locality,  the  local 
unions  and  their  officers  administer  the  label. 

In  the  great  majority  of  label-using  unions  the  labels  are 
sent  to  the  secretary  of  the  "joint  council"  or  local  union, 
and  he  distributes  them  to  the  factories  or  shops  under  the 
general  superintendence  of  the  "  joint  council,"  of  the 
executive  council,  or  of  a  label  committee  of  the  local 
union.  In  certain  unions,  however,  in  which  the  label  has 
assumed  great  importance  it  has  been  found  desirable  to 
create  special  officials  for  the  performance  of  this  duty. 
The  Cigar  ^Makers  thus  have  in  recent  years  required  local 
unions  to  elect  officers  known  as  "  label  custodians  "  whose 


^  Constitution,  1896,  14th  ed.,  pp.  39-44- 
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duty  it  is  to  keep  records  of  manufacturers  using  the  label, 
their  place  of  business,  revenue  district  and  factory  num- 
bers, number  of  hands  employed,  cigars  manufactured, 
number  of  labels  used  each  week,  number  of  labels  on  hand 
on  the  first  day  of  the  month,  number  received  during  the 
month,  those  unfit  for  use,  etc.  Each  month  the  label  cus- 
todian must  render  a  full  report,  which,  after  being 
examined  and  approved  by  the  finance  committee  or  joint 
auditing  committee  of  the  local  union,  must  be  sent  to  the 
International  president.^  "  Any  label  custodian  failing  to 
mail  a  report  to  the  International  president  within  fifteen 
days  after  the  expiration  of  each  month  shall  be  fined  two 
dollars  for  the  first  oflfense ;  and  for  the  second  ofifense  the 
sum  of  three  dollars  shall  be  imposed,  and  no  labels  shall 
be  forwarded  to  said  union  until  the  conditions  of  this 
section  are  complied  with."  ^ 

The  Garment  Workers  require  each  district  council  to 
elect  a  "  label  secretary  "  who  receives  the  labels  from  the 
general  secretary  and  personally  attends  to  their  distribu- 
tion. He  fills  out  monthly  a  detailed  statement  showing 
the  number  of  labels  given  to  each  shop,  the  location  of 
each  shop,  and  other  similar  details.  Similarly,  the  Ladies' 
Garment  Workers,  an  organization  comprising  local  unions 
of  cutters,  tailors  and  trimmers,  require  the  district  council 
to  elect  a  "  label  secretary  "  to  manage  locally  the  adminis- 
tration of  the  label.  The  Bakery  and  Confectionery 
Workers  require  each  local  union  to  elect  a  "  label  secre- 
tary "  who  "  shall  receive  all  orders  for  labels  and  imme- 
diately forward  such  orders  to  the  General  Secretary." 
"  The  label  secretary  is  responsible  for  the  delivery  of  all 
union  labels.  ...  He  must  keep  books  and  strictly  account 
for  all  lalx^ls  delivered  by  him."^ 

A  considerable  number  of  the  unions  provide  explicitly 
that  only  a  quantity  of  labels  sufficient  for  immediate  use 
shall  be  given  out.    The  Bakery  and  Confectionery  Workers 

'Constitution,  1896,  14th  ed.,  pp.  39-44.  Sec.  154. 

*  Ibid..  Sec.   155. 

'  Constitution,  1909,  p.  46. 
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limit  the  number  of  labels  which  may  be  furnished  to  any 
union  bakery  to  no  more  than  may  be  used  in  two  weeks.^ 
The  Garment  Workers  and  Ladies'  Garment  Workers  make 
it  the  duty  of  the  label  secretary, "  when  labels  are  called  for, 
to  take  the  amount  of  labels  required  by  the  employer,  visit 
the  shop  personally  and  satisfy  himself  as  to  the  amount  of 
work  for  which  labels  are  wanted  and  hand  them  to  the 
shop  chairman." 

The  local  officials  in  charge  of  the  label  are,  of  course, 
subject  to  discipline  by  the  local  unions  if  they  fail  in  their 
duties,  but  they  are  also  subject  in  some  unions  to  discipline 
by  the  officers  of  the  national  union.  Thus  the  Tobacco 
Workers  provide  that  if  either  the  label  committee  or  the 
shop  committee  permit  through  neglect  of  their  duties  any 
irregularity,  they  shall  be  fined  one  dollar  for  the  first 
oflfense,  and  two  dollars  for  the  second  ofifense;  also  the 
local  union  may  be  fined  five  dollars  for  the  first  offense 
and  twenty  dollars  for  the  second  offense.-  In  others  the 
amount  of  the  fine  is  fixed  by  an  International  union  rule. 
The  Cigar  Makers  provide  that  "  any  label  custodian,  officer, 
or  member  charged  with  wrongful  issuance  of  the  label 
shall  be  fined  if  found  guilty  the  sum  of  $50  and  forfeit 
the  right  of  holding  any  office  for  a  period  of  twenty  years. 
Any  person  supplying  any  labels  to  a  manufacturer  or  any 
other  party  not  entitled  to  the  same  shall  be  fined  $200  and 
expelled  from  the  union."  The  national  officers  may  not 
only  discipline  local  officials,  but  they  may  order  the  use  of 
the  label  to  be  taken  away  from  manufacturers  if  they  are 
convinced  that  it  is  being  used  in  violation  of  the  rules. 

The  local  officials  are  subject  to  supervision  by  the 
national  officials.  This  is  effected  usually  by  a  system  of 
reports.  The  Cigar  Makers  have  adapted  their  unique 
system  of  travelling  auditors  partly  to  the  end  of  super- 
vising the  work  of  the  label  custodian  and  other  local 
officials  having  charge  of  the  label.  It  has  been  made  the 
duty  of  these  auditors  "  to  examine  and  audit  all  books. 

'Ibid.         \  ~ 

*  Constitution,  1900,  pp.  41-42. 
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minutes  and  application  blanks,  containing  a  reference 
to  the  use  of  the  label,  make  a  comparison  with  the  labels 
received  from  the  International  President  and  the  number 
issued  to  manufacturers,  and  count  the  labels  on  hand  and 
report  the  findings  to  the  International  President.  When- 
ever deemed  necessary  they  shall  examine  the  revenue 
book  of  the  manufacturers  and  compare  the  same  with  the 
labels  furnished  by  the  local  custodian." 

The  final  stage  in  the  administration  of  the  label  is  the 
oversight  of  the  use  of  the  label  in  the  shop.  Ordinarily 
local  unions  designate  in  each  shop  where  their  members 
work  some  member  who  represents  the  union,  collects  dues, 
and  sees  that  the  rules  of  the  union  are  not  violated.  These 
officials  go  by  various  names,  but  are  usually  known  as  shop 
stewards,  chairmen,  or  shop  delegates.  In  practically  all 
of  the  label-using  local  unions  the  shop  steward  is  charged, 
in  addition  to  his  other  duties,  with  the  custody  of  the 
labels  in  his  shop.^  It  is  his  duty  to  see  that  the  proper 
number  of  labels  are  given  out  and  that  these  labels  are 
actually  used  on  the  goods  manufactured  in  that  particular 
shop ;  also  that  the  conditions  under  which  the  label  is 
granted  are  observed  in  the  shop. 

The  Sheet  Metal  Workers,  for  example,  furnish  their 
labels  through  a  "  shop  steward  who  must  require  from  em- 
ployers faithful  compliance  with  all  term.s  of  the  agreement 
for  the  use  of  the  label.  He  must  report  any  breach  of  the 
rules  governing  the  use  of  the  label  to  the  local  union  or  the 
International,  and  if  he  fails  to  do  so  shall  be  fined  one 
dollar  for  the  first  offense  and  two  dollars  for  the  second 
offense.  Local  unions  which  fail  to  report  such  breaches 
of  agreement  to  the  International  Secretary  after  the  case 
has  been  reported  may  be  fined  five  dollars  for  the  first 
offense  and  twenty-five  dollars  for  the  second  offense."^ 

The  Garment  Workers  require  the  chairman  of  the  cut- 


'  The  Hatters  require  the  appointment  in  each  shop  of  a  special 
official  known  as  the  "  label  steward  "  who  has  charge  of  the  issue 
of  labels. 

*  Constitution,  1905,  pp.  34-35. 
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ting  shop  to  count  the  garments  cut  and  to  register  on  a 
"  label  order  statement "  the  number  of  each  kind  of  gar- 
ment. The  "  label  order  statement "  is  forwarded  to  the 
chairman  of  the  tailoring  shop,  and  he  in  turn  counts  the 
garments;  if  they  tally  with  the  count  made  by  the  chair- 
man of  the  cutting  shop,  he  countersigns  this  blank  and 
forwards  it  to  the  label  secretary  for  the  amount  of  the 
labels  required.  The  record  of  the  firm  as  to  the  amount 
of  work  must  also  accompany  this  requisition  for  labels 
upon  the  label  secretary  of  the  local  unions,  and  the  two 
statements  must  correspond  in  every  detail.  The  Shirt, 
Waist  and  Laundry  Workers  give  to  the  shop  steward  of 
the  making  department  charge  of  all  labels.^  This  union 
also  provides  for  the  keeping  of  accurate  accounts  of  the 
label  by  the  making  and  cutting  departments,  and  these 
accounts  must  tally  in  the  report  of  the  local  label  secretary 
to  the  general  secretary  of  the  International  union.-  The 
Hatters  provide  that  the  "  label  steward "  of  the  finishing 
room  shall  distribute  the  labels,  and  "  where  hats  are  sent 
out  in  the  rough "  the  steward  shall  "  furnish  a  voucher 
stating  the  number  of  hats  whether  soft  or  stiff,  also  quality 
and  color.  He  shall  place  the  same  in  a  voucher  envelope, 
seal  it  and  address  it  to  the  label  steward  of  the  factory 
where  the  hats  are  to  be  finished,  said  voucher  shall  be 
placed  in  the  case  or  package  with  the  hats.  No  label  shall 
be  given  for  hats  coming  into  a  factory  in  the  rough  unless 
the  case  or  package  containing  them  was  first  opened  in  the 
presence  of  the  label  steward  of  said  shop."^  Label 
vouchers  are  not  recognized  after  forty  days  from  date  of 
issue. 

Finally,  most  label  unions  inflict  some  penalty  upon  an 
employer  who  violates  the  rules  of  the  union  with  regard  to 
the  use  of  labels.  The  most  elaborate  of  these  rules  is  that 
of  the  Cigar  ]\Iakers,  which  provides  as  follows :  "  Em- 
ployers agreeing  to  use  the  union  label  and  violating  any  of 

*  Constitution,  1905,  p.  38. 

*  Constitution,  1903,  pp.  23-26. 

*  Constitution,  1906,  Label  Law  No.  3,  p.  34. 
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the  conditions  for  use  shall  for  the  first  offense  be  refused 
the  use  of  the  label  until  the  employer  deposits  $ioo  in  cash 
with  the  union  as  a  guarantee  of  faithful  compliance  in  the 
future;  but  it  shall  be  optional  with  local  unions  or  joint 
label  committees  to  return  said  deposits  at  the  expiration 
of  five  years.  For  a  second  violation,  the  use  of  the  label 
shall  be  refused  for  the  space  of  six  months  and  the  amount 
deposited  forfeited."  ^  "  Any  member  of  the  union  who  is 
a  manufacturer  and  violates  any  conditions  for  the  use  of 
the  label  shall  be  fined  for  the  first  offense  the  sum  of  $25, 
payable  within  thirty  days,  for  the  second  offense  the  sum 
of  $50.00  payable  within  sixty  days,  and  for  the  third 
offense  a  fine  of  $100  payable  within  ninety  days  shall  be 
imposed."  The  Hatters  deprive  any  manufacturer  of  the 
use  of  the  label  for  thirty  days  if  he  violates  the  label  rules. 
Ordinarily,  however,  the  national  union  leaves  the  local 
union  or  "joint  council"  free  to  withdraw  the  label  or  im- 
pose a  penalty  as  it  sees  fit. 

In  a  few  unions  the  attempt  has  been  made  to  secure  the 
proper  enforcement  of  the  label  rules  by  requiring  that  the 
labels  shall  be  put  on  by  a  member  of  the  union.  The 
Glove  Workers  provide  that  the  label  "must  be  handled  by 
union  employes,"  and  if  any  doubt  arises  as  to  the  use  of 
the  label,  the  International  executive  board  may  "  employ 
a  proper  person  to  take  charge  of  the  label  or  the  affixing 
thereof  for  a  reasonable  compensation  by  the  firm."^  The 
Tailors  require  that  the  label  "  shall  in  no  case  be  given  to 
the  merchant  tailor  to  affix  to  the  garments  unless  they  are 
members  of  the  Journeymen  Tailors  Union.  The  label 
shall  be  attached  to  the  garments  by  the  members  making 
such  garments."^ 


'  Constitution,  1896,  i8th  edition. 
'Constitution,  1907,  pp.  21-23. 
'Constitution,  amended  1906,  p.  41. 


CHAPTER  IV. 

The  Financing  of  the  Label. 

In  the  successful  use  of  the  trade-union  label  financial 
considerations  are  of  prime  importance.  Trade  unions 
have  two  methods  of  defraying  the  expense  incident  to  the 
issue  of  the  label.  They  may  either  impose  some  part  of 
the  burden  upon  those  employers  who  use  the  label,  or  they 
may  defray  the  entire  expense  from  the  funds  of  the  union. 
There  are  accordingly  two  forms  of  contracts  regulating  the 
use  of  the  label:  (a)  those  in  which  the  trade  unions 
assume  entire  financial  responsibility  therefor,  as  with  the 
Cigar  Makers,  the  Hatters,  the  Brush  Makers,  the  Amal- 
gamated Wood  Workers,  the  Carriage  and  Wagon  Workers, 
the  Journeymen  Horseshoers,  the  Typographical  Union,  in 
fact,  the  majority  of  American  trade  unions;  and  {b) 
those  agreements  drawn  up  between  the  employers  and  the 
unions  providing  for  an  apportionment  of  cost  between  the 
employers  and  the  unions,  as  in  the  case  of  the  Shirt,  Waist 
and  Laundry  Workers  and  the  Cloth  Hat  and  Cap  Alakers. 

The  Shirt,  Waist  and  Laundry  Workers  until  1909,  when 
they  relinquished  jurisdiction  over  the  workers  engaged  in 
making  shirts  and  waists,  charged  shirt  and  waist  manu- 
facturers eighty-five  cents  per  thousand  for  labels,  although 
they  did  not  charge  laundries  for  the  use  of  the  stamp 
with  which  the  label  is  imprinted  on  laundry  bundles  and 
on  new  collars  and  cuffs.  The  reason  for  this  distinction 
was  that  the  labels  used  on  shirts  are  made  of  cloth  and 
hence  are  expensive,  while  the  rubber  stamps  used  in  im- 
pressing the  label  on  collars  and  cuffs  cost  in  the  aggregate 
very  little.  Frequent  complaints  were  registered  with  the 
union  that  the  manufacturers  were  cutting  the  grade  of  ma- 
terial used  in  shirts  because  of  the  additional  expense  neces- 
sary for  the  use  of  the  label.     The  union  received  from 

41 
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firms  using  the  label,  from  August  i,  1903,  to  July  i,  1904, 
$2,328.90.  From  September  i,  1908,  to  September  i,  1909, 
$1,337.60  was  received  from  the  same  source.  The  Cloth 
Hat  and  Cap  Makers  also  charge  the  employers  for  the  use 
of  their  label. ^  The  receipts  from  this  source,  however,  are 
small,  as  in  the  case  of  the  Shirt,  Waist  and  Laundry  Work- 
ers, but  both  unions  have  always  been  very  weak,  and  even 
the  small  sum  derived  from  the  sale  of  labels  has  been 
important. 

In  the  majority  of  label-using  unions  the  national  union 
assesses  the  cost  of  the  labels  on  the  local  unions  according 
to  the  number  of  labels  used.  The  practise  of  thus  assess- 
ing the  local  unions  to  defray  the  expense  of  furnishing 
labels  is  especially  frequent  among  those  unions  which 
have  shop  cards  or  which  imprint  their  label  from  a  die  or 
stamp.  The  Retail  Clerks  charge  ten  cents  for  each  store 
card  used.  These  cards  are  obtained  by  the  local  unions 
from  the  International  secretary-treasurer  upon  payment  of 
ten  cents  per  card,  and  no  charge  is  made  by  the  local  unions 
to  the  employers  for  their  use.  The  badge  of  the  associa- 
tion is  furnished  to  the  members  of  the  union  upon  the 
deposit  of  fifty  cents,  and  the  secretary-treasurer  of  the 
national  association  is  instructed  to  purchase  the  badges  in 
such  quantities  "  as  to  furnish  them  to  locals  at  the  lowest 
possible  cost."^  Similarly,  the  Barbers  distribute  their  shop 
cards  to  the  locals  "  in  accordance  with  the  price  lists  of  the 
International  Union."^  The  Sheet  Metal  Workers  furnish 
their  labels  at  actual  cost  to  the  local  unions.  The  shop 
cards  are  also  furnished  "  by  the  General  Secretary-Treas- 
urer at  cost  to  all  locals  in  good  standing."*  The  Leather 
Workers  on  Horse  Goods  furnish  their  labels  at  cost  to  the 
locals."^  The  Typographical  Union  distributes  the  electro- 
types from  which  its  label  is  imprinted  to  local  unions  or 

'  Proceedings  of  the  Cloth  Hat  and  Cap  Makers,  1902,  p.  5. 
'Constitution,  1905,  pp.  21-23. 

*  Constitution,  1902,  pp.  27-29. 

*  Constitution,  1905,  p.  34. 

*  Constitution,  1904,  pp.  28-29. 
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subordinate  bodies  on  "  receipt  by  the  Secretary-Treasurer 
of  a  sum  of  money  not  exceeding  ten  per  cent,  above  the 
actual  cost  and  distribution  of  the  labels."^ 

A  difficuhy  encountered  in  charging  the  local  union  for 
the  cards  or  dies  is  that  International  control  is  thus  to  some 
extent  lost  in  the  administration  of  the  label.  Various 
unions  have  sought  to  guard  against  this  by  providing  in 
their  constitutions  that  although  the  local  union  be  required 
to  pay  for  the  card  or  die,  it  shall  remain  the  property  of 
the  International.  The  Meat  Cutters  and  Butcher  Work- 
men say  in  their  constitution :  "  The  label  is  not  sold,  but 
loaned,  and  remains  the  property  of  the  International  Sec- 
retary, subject  to  be  returned  at  his  demand  or  at  any  time. 
A  charge  is  made  for  the  use  of  the  same  to  cover  the  cost 
of  printing,  mailing,  etc."  Similarly,  the  Travellers'  Goods 
and  Leather  Novelty  Workers  provide  that  "  the  stamp 
label  for  leather  work  is  to  be  the  property  of  the  Interna- 
tional Union,  although  the  locals  shall  pay  the  cost  for  each 
stamp  ordered  by  them."- 

The  Hotel  and  Restaurant  Employes  charge  local  unions 
for  shop  cards  and  buttons,  but  the  arrangement  may  be 
terminated  whenever  the  International  union  finds  evidence 
of  their  wrongful  use.^  "  All  working  buttons  shall  be 
leased  to  its  members  and  can  be  demanded  by  the  In- 
ternational or  local  at  any  time."  The  Union  Bar  Label 
and  Union  House  Card  "  are  only  leased  to  locals  and  shall 
always  remain  the  property  of  the  International  Union." 
The  Painters,  Decorators  and  Paper  Hangers  similarly 
provide  that  "  all  union  labels  shall  be  leased,"  and  that 
"  all  labels  furnished  subordinate  bodies  shall  remain  the 
property  "  of  the  national  union.*  The  Journeymen  Horse- 
shoers,  however,  exercising  practically  no  International 
control  over  their  label,  will  either  furnish  dies  "  at  a  cost  of 
not  more  than  sixty  cents  each,"  or  they  will  allow  local 

^  Constitution,  1905,  pp.  56-58. 

*  Constitution,  1903,  p.  13. 

'  Constitution,  1905,  pp.  23-24,  26-27. 

••  Constitution,  1908,  p.  54. 
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unions  to  "  have  their  own  labels  produced  by  first  securing 
from  the  International  Union  permission  to  do  so,"  but  the 
local  union  must  furnish  the  International  Union  "  with 
the  address  of  the  firm  they  employ  to  make  such  labels, 
also  the  number  of  labels  they  have  made,  and  the  number 
of  shops  in  which  the  label  is  used  or  any  information  re- 
quired in  the  making  or  use  of  the  label. "^  The  same 
Union  is,  however,  more  particular  in  providing  for  own- 
ership of  the  badges  or  buttons  which  supplement  the  label 
as  a  mark  of  union  labor.  No  local  is  allowed  to  secure 
more  badges  than  there  are  members  of  the  local.  "A 
price  not  in  excess  of  the  cost  of  the  badges  (to  furnish 
them)  shall  be  charged  to  each  member  who  desires  to  have 
the  badge  in  his  possession,  but  this  cost  price  must  not  be 
construed  as  a  purchase  price ;  as  the  badge  must  always 
remain  the  property  of  the  International  Union. "^ 

The  success  of  the  label,  other  things  being  equal,  de- 
pends upon  the  control  which  the  union  exercises  over  it. 
When  the  union  keeps  the  label  entirely  in  its  own  control^ 
it  may  act  with  greater  freedom  in  initiating  any  policy  of 
label  agitation  than  it  could  under  other  conditions.  Under 
such  circumstances  the  trade  union  also  is  in  a  position  to 
prosecute  more  eflfectively  any  infringement  upon  its  label. 
The  union  demands  as  to  wages,  hours  of  labor,  and  work- 
ing conditions  of  employment  are  of  such  primary  im- 
portance that  trade  unions  are  ordinarily  disinclined  to  mod- 
ify the  force  of  these  by  injecting  financial  questions  rela- 
tive to  the  use  of  the  label.  Those  unions  which  may  be 
taken  as  typical  of  the  labor  movement  in  the  United  States 
have  accordingly  adopted  the  policy  of  defraying  all  ex- 
penses incident  to  the  issue  of  a  label. 

Those  unions  which  have  developed  the  greatest  demand 
for  the  label  have  found  it  desirable  to  defray  all  the  ex- 
pense of  printing  the  label  from  international  funds.     Thus, 


'Constitution,  1907,  Art.  XXIV,  Sec.  2. 

'The  International   Horseshoers'  Monthly  Magazine,  May,   1907, 
p.  31,  Sec.  3-4. 
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the  Cigar  >\Iakers  furnish  through  the  "  shop  committee 
man  "  of  each  local  union  labels  free  of  charge.^  The  print- 
ing and  distribution  of  the  label  is  borne  by  the  International 
union  and  defrayed  from  the  general  revenue  of  the  organ- 
ization, derived  from  the  assessment  of  thirty  cents  per  week 
upon  each  member.- 

Far  more  important  than  the  expense  involved  in  making 
and  distributing  labels  is  the  expense  occasioned  by  agitation 
for  its  wider  use.  As  has  been  noted  in  a  preceding  chapter 
the  greater  number,  in  fact  all  of  the  unions  except  half  a 
dozen,  leave  the  agitation  for  the  use  of  the  label  almost 
entirely  to  the  voluntary  efforts  of  the  local  unions.  The 
expenditures  by  the  local  unions  of  these  international 
unions  undoubtedly  aggregate  a  large  sum,  but  it  is  impos- 
sible to  ascertain  their  amount  or  distribution. 

The  national  unions  which  expend  considerable  funds 
for  label  agitation  may  be  divided  into  two  classes.  In 
one,  of  which  the  Cigar  Makers  is  the  only  example,  the 
local  unions  are  given  a  sum,  varying  according  to  the 
number  of  members,  which  they  may  use  for  label  agitation. 
In  the  other  the  national  unions  expend  directly  the  funds 
which  they  have  devoted  to  advertising  the  label. 

Local  unions  of  Cigar  Makers  are  allowed  one  dollar  per 
capita  on  all  fifteen  and  thirty  cent  contributing  members 
per  annum  for  label  agitation  by  circulars,  newspaper  ad- 
vertising, committees,  etc.,  in  their  respective  districts.^ 
The  salaries  of  the  organizers  of  the  International  union, 
part  of  whose  duties  it  is  to  increase  the  use  of  the  label 
by  delivering  free  lectures,  are  defrayed  directly  by  the  In- 
ternational union.  The  Cigar  Makers  have  even  considered 
increasing  the  tax  upon  members  for  the  advertisement  of 
the  label.  In  1906  it  was  proposed  to  assess  each  member 
one  dollar  and  fifty  cents  per  year  for  this  purpose  alone, 

^  Constitution,  1896,  14th  ed.,  pp.  39-44. 

'  Ibid.,  sec.  70. 

'  Constitution,  1896,  14th  ed.,  p.  165. 
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and  to  use  the  one  dollar  per  capita  tax  also.^  The  Cigar 
Makers  occasionally  levy  extra  assessments  to  meet  the  de- 
mands of  special  occasions.  An  assessment  of  ten  cents 
per  member  was  levied,  yielding  a  total  of  $4190.39,  for  ad- 
vertising the  label  at  the  Lewis  and  Clark  Exposition. - 

Some  local  cigar  makers'  unions,  in  addition  to  the  finan- 
cial aid  given  by  the  national  association,  levy  assessments 
for  label  agitation,  either  in  connection  with  the  work  done 
by  the  national  union  or  independently.  Local  LTnion  Num- 
ber 97  of  Boston  in  1906  assessed  each  member  $6.2Q 
per  annum  for  this  purpose,  netting  $12,400  per  year. 
With  the  one  dollar  per  capita  tax  from  the  international 
fund,  a  total  of  approximately  $15,000  has  been  spent  an- 
nually by  this  organization  in  advertising  the  label. ^  The 
one  dollar  per  capita  allowance  from  the  international  fund 
for  label  agition  fails  to  secure  good  results  in  the  case  of 
small  locals,  whose  small  membership  produces  only  an 
insignificant  fund  for  this  purpose.  In  such  districts  the 
unions  rely  chiefly  on  the  efforts  of  the  International,  al- 
though occasionally  such  unions  by  means  of  an  additional 
tax  raise  a  sum  sufficient  to  make  an  effective  campaign. 

The  following  table  shows  the  expenditures  of  the  local 
unions  of  Cigar  Makers  as  far  as  they  are  covered  by  the 
regular  assessment  levied  by  the  International  Union : 

Year.  Expenses  of  Label  Agitation. 

1892  $  5.004.51 

i8q3  6,624.84 

1894  24,528.01 

1895  26,306.12 

1896  22,699.28 

1897  25.363.36 

1898  27,379.71 

1899  28,440.16 

1900  31,383-67 

1901  38,563.85 

1902  39,.394-27 

1903  44,.^39-82 

1904  43.796.13 

1905  41.724-29 

1906  41,657.70 

1907  42,296.71 

1908  41,497-03 
1909 39,791.94 

*  Cigar   Makers'  Journal,   February,   1906,   p.   3.    The   blue   label 
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The  other  class  of  unions,  as  was  noted  above,  expend 
directly  for  advertising  their  labels,  leaving  the  local  bodies 
to  cooperate  to  the  extent  that  they  see  fit.  The  unions 
which  thus  disburse  considerable  funds  are  the  Garment 
Workers,  the  Typographical  Union,  the  Shirt,  Waist  and 
Laundry  Workers,  and  the  Boot  and  Shoe  Workers. 

The  total  income  of  the  Garment  Workers  for  1904  was 
$179,833.46;  of  this  amount  $51,264.75  was  used  for  adver- 
tising, including  the  expense  of  a  program  of  street-car 
advertising  which  proved  a  disastrous  failure*  and  led  to  a 
sharp  reduction  in  the  expenditures  for  label  agitation.  In 
1907  the  convention  ordered  a  tax  of  three  cents  weekly  for 
the  specific  purpose  of  label  agitation.  The  union  in  1908 
had  seventeen  men  on  the  road  as  label  agitators  and  orga- 
nizers, whose  salaries  were  paid  from  this  fund.  The  reve- 
nue of  the  Garment  Workers  in  1908  was  only  about  one 
half  of  what  it  was  in  1904,  and  the  expense  of  label  agita- 
tion cannot  be  separated  since  it  is  included  in  such  items  as 
advertising.  In  the  fiscal  year  1907-1908,  the  last  for  which 
reports  are  available,  m  a  total  expenditure  of  $87,000  the 
following  items  occur:  advertising,  $5,329.52;  legal  expenses 
$2,365.79;  organizing,  $33,768.27.  A  very  large  part  of  this 
expenditure — about  forty  per  cent,  of  the  total  income  of 
the  union — was  directly  for  the  purpose  of  label  agitation.^ 
The  same  proportion,  viz.,  forty  per  cent,  of  the  total  income 
of  the  union  is  devoted  to  this  purpose. 

leagues  occasionally  devise  financial  schemes  of  their  own.  The  New 
York  Label  League  derived  its  revenue  from  a  tax  of  five  cents 
per  month  per  member  of  all  the  unions  affiliated.  Cigar  Makers' 
Journal,  June,  1893,  P-  9-  The  Nebraska  Blue  Label  League  secured 
money  for  label  agitation  from  assessments  of  ten  cents  per 
month  per  member.  This  amount  included,  however,  the  one  dol- 
lar per  capita  per  member  allowed  local  unions  out  of  the  general 
fund.  Each  local  union  affiliated  held  such  money  for  label  agita- 
tion as  a  separate  fund,  subject  to  the  call  from  the  secretary  of 
the  League,  wherein  was  stated  the  purpose  for  which  the  money 
was  to  be  expended.     Cigar  Makers'  Journal,  March,  1894,  p.  10. 

"  Cigar  Makers'  Journal,  May,  1906,  pp.  6-7. 

'Cigar  Makers'  Journal,  March,  1906,  p.  7. 

*  Proceedings  of  the  United  Garment  Workers,   1904,  p.   58. 

*  Proceedings  of  the  United  Garment  Workers,   1908,  p.  9. 
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The  Shirt,  Waist  and  Laundry  Workers  levied  in  1906  a 
per  capita  tax  of  fifteen  cents  weekly  for  the  "  general  and 
strike  fund."  Two  and  one  half  cents  of  this  fifteen  cent 
weekly  assessment  was  used  for  agitation  of  the  label.  This 
union  spent  in  1906  and  1907  for  label  agitators  and  adver- 
tisements of  the  label  from  $4500  to  S5000  per  annum. 

The  Boot  and  Shoe  Workers  in  1899  raised  their  dues 
from  ten  cents  to  twenty-five  cents,  one  result  of  which  was 
a  more  systematic  advertisement  of  the  label. ^  In  1909  the 
revenue  of  the  union  was  at  the  rate  of  $250,000  annually, 
making  possible  a  vigorous  advocacy  of  the  label.  From 
August  I,  1907,  to  May  21,  1909,  the  following  sums  were 
expended   in   advertising  the   label  :- 


Display  boards    $35,986.86 

Daily   newspapers    22,608.95 

Trade  union  papers    20,295.24 

Shoe    trade   papers    8,717.64 

Blotters    3,207.25 

Circulars    2,247.80 

Buttons     2,632.35 

Tapes    7,658.91 

Moving  picture  show  10,887.34 


During  the  same  period  the  sum  of  $33,610.67  was  ex- 
pended in  the  salaries  of  organizers  who  were  chiefly  en- 
gaged in  promoting  the  demand  for  the  label  on  shoes. 
Altogether,  therefore,  in  the  fiscal  period  under  review  the 
sum  of  $150,000  approximately  was  expended  in  the  label 
propaganda  of  the  union,  or  about  thirty  per  cent,  of  the 
entire  expenditure  of  the  union. 

Until  recently  the  Typographical  Union  has,  as  has  been 
noted  above,  left  the  propaganda  for  the  label  entirely  to 
the  local  unions.  Since  1907,  however,  an  increasing  sum 
has  been   spent   for   this   purpose   by   the   national   union. 

*  Proceedings  of  the  Boot  and  Shoe  Workers,  1907,  p.  24,  Presi- 
dent's Report. 
'  Proceedings,  1009,  p.  48. 
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From  June  i,  1907,  to  May  31,  1908,  $7,844-51  was  thus 
expended.^ 

The  legal  questions  raised  in  connection  with  the  label  are 
of  some  financial  importance.  The  unions  must  be  contin- 
ually on  guard  against  all  cases  of  infringement.  The  Cigar 
Makers,-  Sheet  ]\Ietal  Workers,^  and  Tobacco  Workers* 
allow  local  unions  "  a  sum  not  to  exceed  twenty-five  dollars 
in  addition  to  attorney's  fees,  for  committee  work  in  the 
prosecution  of  counterfeit  label  cases."  The  Print  Cutters 
empower  the  national  executive  council  to  pay  "  a  suitable 
reward  to  any  person  giving  information  of  the  illegal  use  of 
the  label.'"^ 

In  1887  the  Cigar  IMakers  allowed  the  general  executive 
board  $5000  per  annum  to  prosecute  all  cases  of  infringe- 
ment upon  the  label.  The  following  table  shows  the  amount 
expended  by  the  Cigar  Alakers  in  attorneys'  fees  for  prose- 
cuting label  cases  for  each  year  from  1892  to  1909: 

Year.  Attorney's  Fees. 

1892  $6328.00 

1893  3815.25 

1894  2336.44 
189s  309385 

1896  2670.70 

1897  985-70 

1898  1823.28 

1899  1201.41 

1900  1991.70 

1901  1397-28 

^  The  forms  which  this  expenditure  took  were  as  follows : — 

Circulars,  cards,  booklets,  etc $  672.25 

Blotters  and  stickers   2449.25 

Miscellaneous   advertising    50.50 

Clerical  and  stenographic  work    229.75 

Postage  stamps  and  stamped  envelopes  1487.93 

Special  organization  work  113.98 

Printing  for  and  services  and  expenses  of  organizer    217.60 

Colored  plates  and  pictures  of  home  1804.20 

Expressage  and  freights  819.05 

$7844.51 

See  Report  of  the  Secretary-Treasurer  to  54th  session,  1908,  p.  75. 

*  Constitution,  1896.  14th  ed.,  pp.  39-44. 

*  Constitution,  1905,  pp.  34-35. 

*  Constitution,  1900,  pp.  41-43. 
'Constitution,  1904,  pp.  11-12. 
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The 

Year. 
1902 

Trade 

Union 

Label 

Attorney's  fees, 
2407.81 

1903 

2943-39 

1904 

3316.67 

1905 

4007.12 

1906 

1087.00 

1907 

2051.05 

1908 

1066.95 

1909 

2474-33 

CHAPTER  V. 

The  Use  of  the  Label. 

When  the  trade-union  label  was  introduced,  the  condi- 
tions under  which  its  use  was  to  be  granted  were  naturally 
not  well  settled.  Each  local  union  prescribed  to  a  large 
extent  its  own  conditions,  and  it  has  been  only  gradually 
that  a  certain  agreement  in  policy  has  been  reached.  The 
history  of  the  Cigar  Makers'  label  will  afford  an  illustra- 
tion. Under  the  rules  promulgated  in  September,  1880, 
and  shortly  thereafter,  the  labels  were  not  to  be  used  on 
tenement-house  work,  nor  on  work  done  at  home  in  the 
evening  since  such  work  was  regarded  as  essentially  tene- 
ment-house work.  The  label  was  not  to  be  placed  on  the  work 
of  apprentices  since  the  legend  on  the  label  declared  that 
the  cigars  were  made  by  a  first-class  workman.^  Finally, 
and  most  important,  the  label  was  to  be  used  only  on  the 
work  of  unionists.  If  an  employer  hired  both  unionists 
and  non-unionists,  he  must  keep  separate  the  goods  made 
by  the  unionists  in  his  employ.-  Under  these  rules  the  local 
unions  were  left  free  to  say  on  what  terms  they  would 
allow  an  employer  the  use  of  the  label,  A  local  union 
might  thus  refuse  to  allow  its  members  to  work  with  non- 
unionists  and  so  deny  the  use  of  the  label  to  open  shops. 

Within  a  few  months  after  the  introduction  of  the  Cigar 
Makers'  label,  propositions  were  made  looking  to  the  re- 
striction of  the  use  of  the  label  to  closed  shops,  and  in  1883 
this  became  a  national  rule.  Labels  have  since  then  been 
furnished  only  to  "  strictly  union  shops."  Under  the  policy 
thus  formulated  labels  can  be  used  only  in  union  shops, 
i.  e.,  in  those  shops  which  comply  with  all  the  working 


*  Journal,  April,  1881,  p.  3. 

*  Journal,  October,  1880,  p.  9. 
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rules  of  the  local  and  national  union  and  employ  only 
members  of  the  union. 

The  plan  of  restricting  the  use  of  the  label  to  union 
shops  has  been  adopted  by  all  the  label-using  unions,  and  is 
the  one  requirement  that  is  now  universal.  The  Carriage 
and  Wagon  Workers  require  the  shop  to  be  "  closed,"  and 
further  state  that  the  label  shall  not  be  used  on  any  work 
unless  "  the  same  has  been  constructed  in  its  entirety  by 
members  of  the  Carriage  and  Wagon  Workers'  Inter- 
national Union."  ^  The  Glove  Workers  in  their  stamp 
agreement  contract  to  fill  the  places  of  any  employes  who 
shall  be  discharged  for  failure  to  abide  by  the  provisions 
for  arbitration  or  who  shall  be  expelled  from  the  union. 
In  this  way  the  union  maintains  the  "  closed  shop,"  and 
also  obligates  itself  to  prevent  any  loss  to  the  manufacturer 
because  of  lack  of  workmen. 

The  unions  provide  ordinarily  with  great  detail  that  the 
piece  of  work  must  be  made  throughout  in  a  union  shop. 
The  rules  of  the  Hatters  will  serve  as  an  illustration:  "  No 
manufacturer  shall  be  allowed  the  use  of  the  label  that 
has  a  plank  shop  and  buys  his  roughs  in  one  shop  and  has 
them  shaved,  second  sized,  stiffened  and  blocked  in  his  own 
shop.  No  manufacturer  shall  be  allowed  the  use  of  the 
union  label  who  has  a  plank  shop  and  buys  hats  in  the 
rough."-  The  Coopers  provide  that  "  on  material  and  parts 
of  tanks  and  vats  made  in  a  union  shop  and  shipped  to 
another  locality  an  ink  stamp  shall  be  placed  on  each 
bottom  and  at  least  one  stave  for  each  tank  or  vat  when  it 
leaves  the  shop  and  if  such  material  is  set  up  or  put  together 
by  members  of  the  C.  I.  U.  the  tanks  or  vats  shall  be 
stamped  in  the  regular  way  when  finished."^  Such  rules, 
however,  apply  only  to  the  work  over  which  the  particular 
union  claims  jurisdiction,  and  in  the  case  of  some  unions 
not  even  to  that  extent.    The  Boot  and  Shoe  Workers,  for 

*  Constitution,  1906,  pp.  15-16. 
'Constitution,  1906,  p.  43. 
'Constitution,   1906,  p.  14. 
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example,  allow  an  employer  to  use  the  label  although  he 
has  certain  parts  of  the  shoes  made  in  non-union  plants. 
The  president  of  the  union  in  1906  thus  defended  this 
policy : 

We  still  continue  to  meet  members  who  contend  that  any  given 
commodity  is  not  union  made  unless  all  the  various  materials  enter- 
ing into  its  construction  are  made  under  union  conditions.  It 
would  be  so  manifestly  impossible  to  make  any  union  commodity 
measure  up  to  this  standard,  that  it  seems  a  waste  of  time  to  argue 
this  self-evident  proposition. 

In  our  trade,  we  have  jurisdiction  over  persons  employed  in 
the  making  of  heels,  counters,  facings,  etc.,  etc.,  and  because  this 
jurisdiction  lies  with  our  organization,  some  of  our  members  insist 
that  such  supplies  should  be  made  under  union  conditions  when  used 
in  the  production  of  union  stamp  shoes. 

We  have  made  many  and  extraordinary  efforts  to  organize  the 
workers  on  shoe  trade  supplies  above  mentioned,  but  without  any 
substantial  success. 

We  can  find  manufacturers  of  shoe  trade  supplies  who  would  be 
willing  to  organize  their  plant  and  use  our  label,  providing  we 
declare  that  union  shoes  shall  not  be  made  unless  the  supplies  used 
shall  be  union  made.  This  would  furnish  such  shoe  trade  supply 
manufacturers  with  a  practical  monopoly  if  such  a  condition  could 
be  established ;  but  I  venture  the  assertion  that  they  would  quickly 
abandon  their  desire  for  the  label  on  their  supplies  if  it  w-ere  found 
that  manufacturers  of  shoes  under  this  arrangement  discontinued 
the  union  stamp  and  operated  open  factories  in  which  this  restric- 
tion would  not  be  required. 

We  have  said  times  without  number  that  shoe  manufacturers 
using  the  union  stamp  cannot  be  induced,  not  even  through  the 
value  of  the  union  stamp  as  a  trade  factor,  to  place  themselves  at  a 
disadvantage  in  the  market  when  purchasing  shoe  trade  supplies ; 
nor  are  thej'  disposed  to  recognize  a  condition  of  this  kind  which 
will  permit  shoe  supply  manufacturers  to  exact  an  extra  price  in 
consideration  of  using  the  union  stamp.  We  believe  we  are  less  able 
today  to  furnish  union  shoe  trade  supplies  than  we  were  at  either 
the  Detroit  or  Cincinnati  Conventions,  as  notwithstanding  our  in- 
crease in  membership,  we  have  diminished  in  the  number  of  persons 
employed  on  shoe  findings,  while  during  the  same  period  we  have 
gained  in  the  number  of  members  emploj-ed  in  the  union  shoe 
factories. 

I  see  no  altenative  but  to  wait  in  the  hope  that  with  the  general 
improvement  in  the  degree  of  organization  in  the  shoe  trade  a  pro- 
portionate number  of  the  shoe  trade  supply  workers  will  be  secured, 
and  that  eventually,  the  use  of  union  made  supplies  will  be  possible.* 

The  plan  of  confining  the  use  of  the  label  to  shops  which 
employ  only  unionists  and  observe  all  local  and  national 
rules  results  in  making  the  union  label  stand  for  observance 
of  union  rules.     It  follows,  therefore,  that  to  describe  the 

*  Proceedings,  7th  convention,  1906,  p.  22. 
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conditions  for  the  use  of  the  label  would  involve  the 
description  of  all  the  various  rules  of  the  label-using 
unions.  Such  a  task  is  beyond  the  aim  of  the  present 
writer.  But  it  is  essential  to  bear  in  mind  that  the  label 
stands  primarily,  not  for  any  particular  set  of  conditions, 
but  for  those  conditions  which  the  unions  of  each  trade 
have  found  it  possible  and  desirable  to  establish.  In  many 
unions  these  conditions  are  by  no  means  uniform  in  all  the 
local  unions,  and  in  no  union  are  they  entirely  so.  The 
shop  card  of  the  Barbers  may  be  granted  in  Milwaukee 
on  quite  different  conditions  of  employment  from  those  on 
which  it  is  granted  in  Louisville.  In  certain  local  unions 
where  the  administration  of  the  national  organization  is 
weak  the  label  is  granted  loosely.  In  some  unions  a  system 
of  national  rules  is  in  vogue,  and  where  this  is  the  case 
there  is  greater  uniformity  in  the  conditions  for  granting 
the  label.  It  may  be  accepted,  however,  as  a  well  settled 
principle  among  all  the  chief  label-using  unions  that  the 
label  is  granted  only  to  those  shops  which  observe  union 
conditions  as  fixed  by  the  local  and  national  union  and 
which  employ  only  unionists.  If  a  local  union  permits  its 
members  to  work  in  open  shops  the  national  union  will  not 
ordinarily  interfere,  but  the  local  union  cannot  allow  such 
an  employer  the  use  of  the  label. 

But  the  rule  that  labels  shall  be  used  only  in  union  shops 
is  the  minimum  requirement,  and  in  those  unions  in  which 
the  label  has  become  a  larger  factor  a  distinction  is  made 
between  label-using  union  shops  and  other  union  shops, 
and  extra  conditions  are  imposed  by  the  national  union 
upon  the  latter.  There  are  thus  two  classes  of  union 
shops,  those  shops  regarded  as  such  by  the  national  union, 
and  those  regarded  as  such  by  the  local  union.  The  first 
class  consists  of  the  shops  entitled  to  the  use  of  the  label 
because  they  obey  certain  national  regulations,  the  second 
class  consists  of  shops  regarded  as  union  shops  by  the  local 
union.  The  matter  may  be  made  clearer  by  an  illustration. 
The  Barbers  do  not  attempt  to  regulate  by  a  national  rule 
the  number  of  apprentices  in  union  offices,  but  they  do  re- 
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quire  that  "  no  shop  displaying  the  union-shop  card  shall 
be  allowed  more  than  one  apprentice  at  any  one  time."  A 
local  union  may  by  its  apprenticeship  rule  allow  apprentices 
at  the  ratio  of  one  to  four,  and  a  shop  of  twelve  journey- 
men may  have  three  apprentices  and  be  in  good  standing 
with  the  local  union,  but  it  cannot  have  the  union  shop 
card.  The  members  of  the  local  union  may  work  there  and 
the  proprietor  may  observe,  as  he  will  be  required  to  do, 
the  other  union  regulations,  but  to  get  the  label  he  must 
reduce  the  number  of  his  apprentices.^ 

The  greater  part  of  these  exceptional  requirements  for 
the  use  of  the  label  group  themselves  around  the  following 
subjects:  (a)  wages,  (b)  sanitary  regulations,  (c)  use  of 
labor-saving  devices,  (d)  hours  of  labor,  (e)  quality  of 
product,  (/)  the  requirement  that  certain  classes  of  work- 
men shall  be  unionists,  (g)  the  requirement  that  the  em- 
ployer shall  unionize  all  his  shops  if  he  operates  more  than 
one,  and  that  he  shall  not  sell  his  goods  to  a  manufacturer 
who  does  not  use  the  label,  (h)  the  one-man  shop. 

(a)  Wages. — Comparatively  few  of  the  national  trade 
unions  in  the  United  States  fix  a  national  minimum  r^te. 
Ordinarily  the  local  unions  may  set  any  rate  they  see  fit. 
Several  of  the  more  important  label-using  unions  do  set, 
however,  a  minimum  rate  for  those  shops  which  wish  to 
use  the  union  label.  It  is  felt  that  the  label  is  a  national  de- 
vice and  that  local  unions  should  not  be  allowed  to  exploit 
it.  Thus  the  Cigar  Makers  provide  that  "  in  no  case  shall 
the  union  label  be  used  in  a  factory  in  the  United  States 
which  pays  less  than  S7.00  per  thousand  and  not  less  than 
$1.00  for  packing  per  thousand  and  in  Canada  which  pays 
less  than  $6.00  per  thousand  for  mold  work — 5  molds  of 

^  Many  of  the  rules  laid  down  for  the  use  of  the  label  in  the  rules 
of  the  unions  are  not  extra  requirements,  but  merely  iterations  of 
national  rules  which  apply  to  all  union  offices.  Thus  the  Barbers, 
who  do  not  admit  women  to  membership  and  allow  the  use  of  the 
shop  card  only  in  union  shops,  provide  expressly  that  "  no  shop 
card  shall  be  issued  to  or  displayed  in  any  shop  where  females  ar" 
engaged  as  barbers."     Constitution,  1909,  p.  32. 
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20  bunches."  ^  The  Hatters  provide  that  no  shop  shall  be 
considered  fair  or  entitled  to  the  use  of  the  union  label  un- 
less the  average  wage  of  union  members  is  at  least  three 
dollars  per  day.^ 

The  Wood  Workers  in  1900  complained  of  the  local 
rules  whereby  the  label  of  the  association  was  allowed  to 
be  used  by  firms  which  paid  different  rates  of  wages  in 
different  branches  of  the  industry,  and  they  also  complained 
because  the  same  rate  of  wages  was  not  paid  for  the  same 
kind  of  work  in  different  cities.  There  was  a  total  lack  of 
uniformity  in  wage  scales  throughout  the  entire  trade.'     In 

*  Constitution,  1896,  i8th  edition,  p.  41.  The  reasons  which  led  the 
Cigar  Makers  to  adopt  this  rule  were  set  forth  by  the  president  of 
the  union  in  his  address  to  the  convention  of  1896  as  follows: 
"  While  conditions  brought  about  by  the  prevailing  adverse  trade 
conditions  should  not  be  used  as  a  criterion  upon  which  to  ground 
legislation  for  future  control  and  regulation  of  the  label,  still  the 
depression  has  developed  a  certain  use  for  the  label  which  I  am 
convinced  its  framers  and  promoters  never  contemplated  nor  in- 
tended. Considerable  complaint  is  heard  from  sections  that  are  well 
organized  and  have  a  fair  bill  of  prices — in  effect  that  cigars  bear- 
ing the  label  are  sold  in  their  midst  at  prices  considerably  below 
the  prevailing  market  prices  for  similar  goods. 

"  I  have  no  hesitancy  in  asserting  that  several  delegates  here  pres- 
ent are  primed  with  complaints  of  this  nature,  and  feel  confident 
that  this  fact  will  be  fully  developed  in  the  debates  which  will  be 
heard  when  our  deliberations  shall  have  reached  the  subject  of 
labels.  However,  I  am  convinced  that  a  common  ground  must  be 
found  as  a  result  of  your  combined  w^isdom,  and  needed  legislation 
adopted  that  will  have  a  tendency  to  minimize  the  evil,  or  else  the 
label  will  fall  into  disrepute,  and  become  a  stumbling  block  instead 
of  a  help  in  the  process  of  promoting  and  completely  organizing 
the  craft.  As  one  means  of  rectifying  the  abuse,  I  recommend  to 
your  serious  consideration  the  advisability  of  fixing  a  minimum 
price  below  which  no  cigars  bearing  the  label  shall  be  sold ;  and  also 
legislation  that  will  have  the  effect  of  absolutely  proscribing  the  use 
of  the  label  on  cigars  that  are  made  in  '  turn  in  '  shops,  subsidized 
factories,  or  rooms  that  are  used  as  living  apartments,  leaving  its 
economic  value  as  a  weapon  to  advance  the  standard  of  life  for 
our  trade,  and  its  natural  use  entirely  out  of  the  question,  and  it  can 
be  safely  stated  that  we  have  a  moral  and  just  right  to  so  regulate 
its  use  that  it  shall  not  operate  as  a  detriment  or  injury  to  one  sec- 
tion, even  though  at  the  same  time  it  be  an  alleged  benefit  to 
another  section  of  the  country.  The  label  must  be  confined  to  its 
legitimate  use.  Any  attempt  to  make  it  carry  an  inferior  quality  of 
cigars,  or  to  further  the  ulterior  interests  of  any  individual  or  class 
must  ultimately  fail,  and  should  at  all  times  be  discountenanced." 
Report  of  President  to  the  Twenty-first  Session,  1896,  p.  2t. 

*  Constitution,   IQ06,  p.  24. 

*  Proceedings  of  the  Amalgamated  Wood  Workers,  1900,  p.  20. 
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1903  this  union  recognized  a  distinction  between  the  work 
done  in  factories  making  sash,  doors,  and  blinds  and  those 
factories  engaged  in  the  manufacture  of  saloon,  office  and 
bank  fixtures.  In  the  former  factories  twenty-five  cents 
an  hour  was  established  as  the  minimum  wage  for  both 
machine  and  bench  men,  and  in  the  latter,  twenty-two  and 
a  quarter  cents  per  hour,  with  time  and  one  half  for  over- 
time in  all  branches  of  the  trade. 

Another  provision  looking  to  the  same  end  was  made 
originally  by  the  Cigar  Makers  and  has  since  been  adopted 
by  the  Piano  and  Organ  Workers.  It  was  as  follows : 
"  Manufacturers,  their  agents  or  representatives  operating  a 
shop  or  shops  in  any  locality,  establishing  a  shop  or  shops 
in  any  other  locality  shall  not  be  allowed  the  use  of  the 
union  label  unless  at  least  the  same  rate  of  wages,  provided 
the  new  place  has  a  lower  rate  of  wages,  is  paid  in  the 
newly  established  shop  or  shops  that  prevail  in  the  original 
shop  or  shops.  Manufacturers,  their  agents  or  representa- 
tives shall  not  be  allowed  the  use  of  the  union  label  unless 
at  least  the  same  rate  of  wages  shall  be  paid  in  the  shop  or 
shops  of  the  former  as  is  paid  in  the  shops  of  the  latter."^ 
Here  there  is  to  be  noted  the  feeling  that  a  firm  of  manu- 
facturers having  built  up  a  trade  in  a  city  where  the  scale  is 
high  should  not  be  allowed  to  go  afield  to  a  cheaper  manu- 
facturing center. 

In  a  few  unions  only  those  local  unions  which  require 
the  payment  of  at  least  a  certain  specified  rate  are  allowed 
the  use  of  the  label.  Here  the  distinction  is  not  between 
label  and  non-label  shops,  but  between  certain  classes  of 
unions.  For  example,  the  International  Typographical 
Union  will  not  allow  a  local  union  to  issue  the  label  to  any 
employer  if  the  minimum  weekly  wage  for  any  class  of 
employee  provided  by  its  scale  is  less  than  $12. 

(b)  Sanitary  Regulations. — The  Garment  Workers  pro- 
vide in  a  general  way  that  "  all  sanitary  rules  shall  be  ob- 

^  Cigar  Makers'  Constitution,  1896,  i8th  edition,  p.  43 ;  Piano  and 
Organ  Workers'  Constitution,  1904,  p.  24. 
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served  in  each  shop  using  the  label."^  The  label  is  not 
granted  to  any  firm  to  be  "  placed  upon  the  whole  or  any 
part  of  its  product  if  said  firm  cuts,  trims  and  makes  cloth- 
ing under  the  contract  system."-  Similarly,  as  has  been 
noted  above,  the  Cigar  IMakers  do  not  allow  the  use  of  their 
label  on  cigars  made  in  tenement  houses. 

(c)  Use  of  Labor-saving  Devices. — The  Cigar  Makers 
since  1893  bave  provided  that  "  no  union  shall  be  allowed  to 
furnish  the  labels  for  cigars  made  in  whole  or  in  part  by 
machinery."^  The  Garment  Workers  will  not  allow  the 
label  to  be  issued  to  any  firm  using  "  perforated  patterns 
in  the  cutting  department."*  Until  recently  the  Coopers 
would  not  allow  the  label  to  be  placed  on  "  beer  and  ale 
work"  if  made  by  machinery.  The  union  controlled  to  a 
considerable  extent  this  class  of  work  though  the  demand 
from  unionists." 

(d)  Hours  of  Labor. — In  1903  the  Travellers'  Goods  and 
Leather  Novelty  Workers  provided  that  "on  and  after  July 
1st,  1904,  the  label  will  be  granted  only  to  firms  where  the 
nine  hour  day  has  been  adopted."^ 

{e)  Quality  of  Product. — The  Cigar  Makers  provide  that 
the  label  shall  not  be  "  allowed  on  any  cigars  sold  for  less 
than  $20.00  per  thousand.  This  shall  not  debar  local  unions 
from  establishing  a  price  above  $20.00  per  thousand."^ 
The  Hatters  provide  that  all  members  "  having  anything  to 
do  with  the  passing  of  hats  after  they  are  finished  shall 
destroy  all  labels  that  may  be  found  in  rejected  hats  that 
will  be  sold  to  buyers  of  knock-downs."^ 

(/)  The  E.rtension  of  the  Union's  Jurisdiction. — In  some 
trades  there  are  certain  classes  of  workmen  as  to  whose 
proper  inclusion  within  the  union  employers  and  unionists 
differ.     The  national  union  may  not  be  desirous  of  compel- 

'  Constitution,  1908,  p.  24. 

*  Tbifl.,  p.  25. 
'Constitution,  1893,  p.  34. 

*  Constitution,  IQ08,  p.  26. 

*  Constitution,  1899,  P-  34- 
'  Constitution,  1004,  p.  13. 

'  Constitution,  1896,  i8th  edition,  p.  42. 

*  Constitution,  1906,  p.  43. 
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ling  local  unions  to  insist  on  such  inclusion.  The  label 
offers  the  means  of  introducing  such  a  policy  in  some  of  the 
shops  at  least,  with  the  least  friction.  An  illustration  may- 
be drawn  from  the  rules  of  the  Cigar  ^Makers.  One  of  the 
aims  of  the  Cigar  Alakers  is  to  bring  into  the  union  the 
packers  who  place'  the  cigars  in  the  boxes.  They  have  since 
1898  made  the  label  contribute  to  that  end  by  providing  that 
unless  the  packers  in  any  particular  shop  are  unionists  the 
label  may  not  be  used.  Similarly,  the  Coopers,  who  are  now 
intent  on  bringing  into  the  unions  the  operators  of  cooperage 
machines,  provide  that  labels  shall  be  furnished  only  to 
"  strictly  union  shops,"  and  that  no  shop  shall  be  considered 
a  strictly  union  shop  unless  all  coopers  and  machine  opera- 
tors employed  are  members  of  the  Coopers  International 
Union. ^ 

{g)  The  Unionizing  of  Other  Shops. — The  most  frequent 
of  the  extra  requirements  placed  upon  the  use  of  the  label 
are  those  which  require  an  employer  conducting  more  than 
one  shop  to  unionize  them  all  if  he  wishes  the  use  of  the 
label  in  one. 

The  Hatters  refuse  the  use  of  the  label  to  an  employer 
who  conducts  a  union  shop  if  he  also  conducts  a  non-union 
shop.-  The  Broom  Makers  do  not  allow  any  manufacturer 
to  use  the  label  "  who  directly  or  indirectly  deals  in  brooms 
or  whisks  manufactured  in  state,  county,  municipal,  private, 
charitable  or  penal  institutions."^  The  Travellers'  Goods 
and  Leather  Novelty  Workers  similarly  provide  that  "  man- 
ufacturers operating  more  than  one  shop  shall  not  be 
allowed  the  use  of  the  label  unless  all  shops  operated  by 
such  firms  are  strictly  union  shops."*  The  Piano  and 
Organ  Workers  have  a  similar  provision.^  The  Coopers 
provide  less  broadly  that  "  manufacturers  or  their  repre- 
sentatives operating  more  than  one  shop  in  the  same  lo- 
cality shall  not  be  allowed  the  use  of  the  stamp  unless  all 

*  Constitution,  1906,  p,  13. 

*  Constitution,  1906,  p.  43. 
^  Constitution,  1904,  p.  32. 

*  Constitution,  1903,  p.  13. 

*  Constitution,  1904,  p.  24. 
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shops  operated  by  the  firm  or  its  representatives  are  union 
shops.^  A  similar  rule  is  that  of  the  Coopers  providing 
that  no  union  shop  shall  be  allowed  to  place  the  stamp  on 
cooperage  to  be  sold  to  non-union  cooperage  firms.  In  the 
same  way  the  Cigar  Makers  will  not  permit  a  manufacturer 
to  use  the  label  if  he  sells  cigars  to  a  manufacturer  "  who 
is  put  on  the  unfair  list  or  any  agent  or  representative  of 
such  firm." 

Such  rules  are  intended  to  force  a  manufacturer  who 
wants  the  use  of  the  label  on  part  of  his  product  to  unionize 
all  his  plants.  It  is  also  urged  that  since  the  name  of  a 
manufacturer  is  frequently  well  known,  customers  knowing 
that  some  of  his  goods  bear  the  label  may  infer  that  all  of 
his  goods  are  union  made.  The  latter  purpose  is  respon- 
sible for  another  rule  of  the  Cigar  Makers :  "  Where  the 
manufacturer  deals  in  Chinese,  tenement  house  or  scab 
cigars,  it  shall  be  optional  with  local  unions  to  withhold  the 
label  from  such  firm.  It  shall  be  optional  with  local  unions 
to  grant  the  union  label  to  any  manufacturer  or  firm  whose 
name  or  firm  name  appears  in  or  about  the  box  containing 
Chinese,  tenement  house  or  scab  cigars,  or  whose  name  or 
firm  name  appears  on  or  about  such  non-union  cigars." 
Even  more  to  the  point  is  the  rule  that  "  no  brands  of  cigars 
made  in  both  union  and  non-union  shop  shall  be  allowed  to 
bear  the  union  label. "^ 

(h)  Onc-Man  Shop. — It  happens  that  in  several  of  the 
more  important  label-using  unions  there  are  large  numbers 
of  small  shops,  some  of  them  so  small  that  the  proprietor 
is  the  only  workman.  It  has  always  been  a  difficult  ques- 
tion whether  small  shops  and  especially  "  one-man  shops " 
should  be  allowed  the  use  of  the  label.  Obviously,  no 
union  can  force  an  employer  to  pay  himself  a  fixed  rate. 
If,  however,  the  union  allows  the  small  employer  the  use  of 
the  label,  it  makes  it  possible  for  the  wage  rate  to  be  readily 
cut.  The  small  employer  sells  his  product,  and  to  the  ex- 
tent that  his  own  la1x)r  is  embodied  in  it  he  may  sell  his 

*  Constitution,  1906,  p.  13. 

*  Constitution,  1896,  i8tli  edition,  p.  43. 
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labor  at  any  rate  he  pleases.  The  union  cannot  fix  a  price 
for  the  product.  The  enforcement  of  other  rules,  such  as 
those  regulating  the  hours  of  labor,  is  also  very  difficult 
in  such  shops.  If  a  union  grants  the  label  freely  to  shops 
of  any  size,  the  label  may  become  in  those  industries  in 
which  the  advantage  of  large  scale  production  is  less  pro- 
nounced merely  a  means  for  perpetuating  the  small  shop. 

On  the  other  hand,  such  unions  have  been  strongly  averse 
to  depriving  the  small  employer,  even  the  owner  of  the  one- 
man  shop,  of  the  label.  In  the  first  place,  the  small  pro- 
prietor is  usually  or  frequently  a  member  of  the  union. 
There  is  a  strong  feeling  that  he  ought  to  be  aided  in  his 
attempts  to  rise  into  the  employing  class.  Moreover,  the 
small  shops  can  be  made  dependent  on  the  union  by  granting 
them  the  label,  and  in  case  of  a  strike  in  the  larger  shops 
the  expansion  in  the  demand  for  workmen  in  the  small 
shops  is  of  great  service  to  the  union. 

The  union  which  has  been  most  concerned  with  the  one- 
man  shop  has  been  the  Cigar  Makers.^  In  April,  1881,  the 
Aurora,  Illinois,  local  union  of  the  Cigar  ^Makers'  Inter- 
national Union  presented  to  President  Strasser  the  fol- 
lowing question :  "  Is  a  cigar  maker  a  union  member  in 
good  standing,  who  starts  in  business  for  himself  without 
employing  any  workman,  entitled  to  use  of  the  label?" 
The  president  decided  that  if  a  cigar  maker,  working  for 
himself,  had  a  retiring  card,  he  was  entitled  to  the  use  of 
the  label  provided  he  did  not  act  against  the  rules  of  the 
union.-  In  1881  the  same  policy  was  formulated  in  two 
rules :  "  Cigar  makers  who  may  be  manufacturing  for 
themselves,  and  who  employ  no  hands  shall  be  allowed  the 
use  of  the  union  label,  but  they  shall  be  required  to  pay 
the  cost  of  the  labels  received.  Such  cigar  makers  as  hold 
no  retiring  card  can  upon  payment  of  $10,  receive  the 
same  by  a  vote  of  the  local  union."  "  In  shops  employing 
only  union  members   in  which  the  employers   or  foremen 

^  See  below,  p.  — ,  for  an  account  of  the  policy  of  the  Typo- 
graphical Union. 

*  Journal,   May,   1881,  p.   i. 
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work  at  the  bench,  the  union  may  allow  the  use  of  the 
union  label  on  all  cigars  made."^  In  1886  a  two-thirds 
vote  was  required  for  the  granting  of  the  union  label  to 
cigar  makers  not  holding  a  retiring  card,  and  since  1890 
labels  have  not  been  issued  to  one-man  shops  unless  the 
manufacturer  holds  a  working  card.  More  recently,  local 
unions  have  been  empowered  to  refuse  to  grant  the  use  of 
the  label  to  a  manufacturer  not  employing  any  journey- 
men if  he  has  not  been  a  member  of  the  union  for  at  least 
one  year.  In  1909,  therefore,  the  policy  of  the  union 
toward  small  shops  may  be  summarized  as  follows :  One- 
man  shops  may  have  the  label,  but  the  manufacturer  must 
be  an  active  member  of  tlie  union.  In  larger  shops  the 
label  may  be  placed  on  the  work  of  the  employer  if  he  em- 
ploys only  union  workmen  and  does  not  "  work  more  than 
eight  hours  per  day."^ 

The  Hatters  will  not  grant  the  use  of  the  label  to  a  shop 
which  does  not  employ  at  least  one  member  of  the  union 
in  good  standing.^  The  Glove  Workers  require  that  a 
label  shop  must  have  in  its  employ  two  or  more  members 
of  the  union.*  The  Hotel  and  Restaurant  Employes  per- 
mit local  unions  to  grant  the  label  to  any  proprietor  who  is 
a  passive  member  (i.  e.,  who  has  once  been  a  member 
of  the  union  and  has  become  "passive"  because  he  has 
become  a  proprietor)  provided  he  employs  none  but  union- 
ists when  he  needs  extra  or  regular  help."*  The  Brush 
Makers  require  that  one  journeyman  must  be  employed 
"  all  the  year  round  "  if  a  shop  is  to  be  granted  the  label.* 
The  Retail  Clerks  permit  local  "  unions  at  their  discretion 
to  issue  the  International  Store  Card  to  small  dealers  who 
do  not  employ  any  clerks,  but  who  do  observe  the  closing 
hours  demanded  by  the  local."^ 

'  Constitution,  1881,  p.  ig. 

'Constitution,  1896,  i8th  edition,  p.  42. 

'  Constitution,  1906,  p.  43. 

*  Constitution,  1907,  p.  22. 
'  Constitution,  1909,  p.  25. 

*  Constitution,  1905,  p.  26. 
^  Constitution,  1903,  p.  38. 


CHAPTER  VI. 

The  Demand  for  the  Label. 

The  efficiency  of  the  label  as  a  device  for  establishing 
and  maintaining  union  rules  depends  upon  the  exent  of  the 
demand  which  the  label  commands.  The  present  chapter 
embraces  a  description  of  the  methods  of  creating  a  demand 
for  the  label  adopted  by  the  more  important  label-using 
unions,  an  analysis  of  the  elements  influencing  the  demand 
for  the  label,  and  finally  an  estimate  of  the  quantitative  de- 
mand for  the  label  in  the  few  trades  as  to  which  such 
information  is  accessible. 

Differences  in  the  methods  used  in  creating  a  demand 
for  the  label  are  chiefly  due  to  differences  in  the  classes 
of  consumers  whom  it  is  hoped  to  reach.  Especially  in 
the  early  stage  of  the  label  movement  the  label  was  re- 
garded as  an  appeal  not  merely  to  unionists,  but  also  to  the 
entire  consuming  public.  The  "  white  label "  of  the  San 
Francisco  Cigar  Alakers  derived  whatever  force  it  pos- 
sessed from  the  widespread  opposition  to  Chinese  labor. 
The  International  cigar  makers'  label  also  represented  in 
1883  opposition  to  the  tenement-house  system,  which  has 
always  been  strongly  reprobated  by  many  besides  unionists. 
The  Cigar  Makers,  therefore,  could  make  a  forcible  appeal 
to  the  general  public.  Moreover,  since  the  sanitary  con- 
ditions were  ver}^  bad  in  the  tenement  houses,  the  ordinary 
consumer  could  be  appealed  to  on  the  ground  that  if  he 
bought  cigars  without  the  label  he  was  running  the  danger 
of  infection.  The  Cigar  Makers  made  much  therefore, 
of  the  claim  that  the  union  label  is  a  guarantee  that  the 
cigars  were  made  under  cleanly  surroundings  and  that  they 
were  made  by  skilled  workmen.  The  Garment  Workers 
have  always  laid  great  stress  on  the  claim  that  the  goods 
on  which  their  label  is  placed  are  made  under  sanitary  con- 
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ditions.  The  Can  Makers  claimed  that  machine-made  cans 
caused  injury  to  heahh.  The  Boot  and  Shoe  Workers  rely 
partly  upon  the  disinclination  of  the  general  public  to  pur- 
chase prison-made  shoes. 

Since  in  all  these  cases  the  label  carries  with  it  a  signifi- 
cance over  and  above  the  mere  fact  that  it  is  a  mark  of 
goods  made  under  union  conditions,  the  unions  have  at- 
tempted to  reach  the  public  at  large  by  the  ordinary  chan- 
nels of  advertising.  The  Cigar  Makers  and  the  Boot  and 
Shoe  Workers  use  considerable  quantities  of  bill-board  ad- 
vertising, and  the  Garment  Workers,  when  they  were  finan- 
cially stronger,  spent  large  sums  in  magazine  and  streetcar 
advertising. 

But  the  union  label  has  come,  as  has  already  been  in- 
dicated in  another  connection,  to  be  more  and  more  merely 
an  appeal  to  unionists.  It  has  not  been  found  possible  in 
many  cases  to  stimulate  a  strong  demand  for  label  goods 
among  non-unionists.  Tenement-house  labor  is  a  lessening 
factor  in  the  cigar  and  garment  trades.  The  consumer 
not  affiliated  in  some  way  with  the  trade  union  movement 
does  not  show  great  enthusiasm  for  a  label  which  stands 
simply  for  union  versus  non-union  conditions.  More  and 
more,  therefore,  the  policy  of  agitation  for  the  use  of 
the  label  has  come  to  be  to  increase  and  to  intensify  the 
demand  among  unionists  for  label  goods,  to  make  it  a 
part  of  the  creed  of  trade  unionism  that  a  unionist  should 
buy  union-made  goods,  or  patronize  only  union  shops.  As  a 
result  the  methods  of  creating  a  demand  for  the  label  have 
come  to  be  more  and  more  narrowly  connected  with  the 
organs  of  publicity  within  the  unions.  Advertising  in  the 
trade-union  journals,  and  the  personal  appeal  to  local  unions 
and  to  conventions  of  national  unions  by  agents  of  label 
using  unions  yield  better  results  than  newspaper  or  magazine 
advertising. 

In  the  development  of  methods  of  creating  a  demand  for 
the  label  as  in  the  administration  of  the  label  there  has  been 
shown  a  strong  tendency  toward  some  central  control.  This 
has  naturally  manifested  itself  chiefly  in  those  unions  whose 
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products  have  the  widest  markets.  The  Cigar  Makers  dur- 
ing the  early  years  of  their  organization  entrusted  the  prop- 
aganda for  the  use  of  the  label  entirely  to  the  local  unions. 
From  1885  the  president  or  the  executive  board  of  the  Cigar 
Makers  was  authorized  to  levy  upon  each  member  of  the 
union  a  sum  not  to  exceed  twenty-five  cents  per  year.  The 
sum  thus  realized,  rarely  amounting  to  more  than  $5000  per 
annum,  was  applied  by  the  national  officials  to  advertising 
the  label.  It  was  assumed  that  the  local  unions  by  special 
assessments  would  provide  for  a  local  campaign.  In  1889, 
however,  the  president  of  the  Cigar  Makers  in  his  report 
to  the  eighteenth  convention  lamented  the  lack  of  any  con- 
tinuous policy  of  label  agitation  on  the  part  of  some  of  the 
locals,  and  in  1891  the  convention  ordered  that  the  twenty- 
five  cent  assessment  should  be  retained  by  the  local  unions. 
In  1893  each  local  union  was  allowed  annually  one  dollar 
per  capita  from  the  general  fund  to  be  expended  in  adver- 
tising the  label.  The  general  officers  also  spend  funds  for 
advertising  in  one  form  or  another.^  In  general,  however, 
the  Cigar  Makers  rely  upon  giving  each  local  union  a  spe- 
cified sum,  since  they  believe  that  local  agitation  is  most 
effective.  The  Garment  Workers,  the  Hatters,  the  Boot  and 
Shoe  Workers,  the  Jewelry  Workers,  and  the  Butcher 
Workmen  carry  on  the  label  propaganda  almost  entirely 
through  the  national  organizations. 

The  remaining  unions  rely  almost  entirely  on  the  local 
unions  to  create  a  demand  for  the  label,  although  there  is 
a  growing  tendency  even  for  those  unions  whose  products 
have  only  a  local  market  to  aid  in  advertising  the  label. 
The  Typographical  Union  furnishes  an  illustration.  The 
change  in  the  policies  of  that  union  has  been  described  by 
a  recent  writer  as  follows  :^ 

"  Until  very  recently  the  task  of  increasing  the  demand  for  the 
label  was  imposed  entirely  upon  the  local  unions.  Although  the 
International  officers  from  1894  to  1900  repeatedly  advised  that  con- 

^  For  an  account  of  the  expenditures,  see  above,  p.  46. 
*  Barnett,  G.  E.,  The  Printers,  A  Study  in  American  Trade  Union- 
ism, pp.  275-276. 
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siderable  sums  should  be  spent  in  advertising  the  label,  the  session 
steadily  refused  to  expend  International  funds  for  that  purpose.  In 
1901  President  Lynch  began  systematic  efforts  to  incite  the  local 
unions  to  a  more  active  propaganda  for  the  use  of  the  label,  and 
instructions  and  plans  for  advertising  the  label  were  furnished. 
The  interest  thus  aroused  led  the  session  of  1903  to  authorize  the 
executive  council  to  devise  a  plan  for  a  "  national  label  fund  " ;  but, 
in  view  of  other  increases  in  expenditure  at  the  time,  the  council 
believed  that  it  would  be  unwise  to  present  to  the  membership  a 
proposal  for  an  assessment  for  a  label  campaign.  The  first  large 
International  expenditures  for  the  label  propaganda  were  made 
during  the  strike  for  the  eight-hour  day  in  1905-1907,  when  the 
local  unions  were  furnished  with  enormous  quantities  of  printed 
slips  known  as  "  stickers."  These  were  distributed  to  members  and 
other  interested  persons,  who  were  asked  to  attach  one  to  any  piece 
of  printed  matter  without  the  label  which  came  into  their  hands, 
and  to  return  it  to  the  issuer.  On  the  "  sticker  "  was  a  notice  that 
the  piece  of  matter  to  which  it  was  affixed  was  returned  because  it 
did  not  bear  the  label.  The  session  of  1907  indorsed  the  action 
of  the  officers  in  thus  inaugurating  an  International  propaganda; 
and  in  1908  the  International  president  was  authorized  to  employ 
a  label  agent  who  should  devote  his  time  to  the  campaign." 

The  creation  of  a  demand  for  label  goods  does  not  de- 
pend solely  upon  the  etforts  of  each  union  to  advertise  its 
own  label.  In  some  cases  the  unions  have  combined  in 
efforts  to  stimulate  the  demand  for  label  products,  the  most 
notable  of  these  combinations  being  the  "  label  leagues " 
which  have  been  formed  in  many  sections  of  the  country. 
The  first  of  these  was  formed  in  Denver  in  1903,  and  by 
1907  such  leagues,  composed  of  representatives  from  the 
local  unions  in  each  city,  w^ere  in  operation  in  some  ten 
cities,  and  in  the  same  year  the  American  Federation  of 
Labor  recommended  the  organization  of  leagues  wherever 
possible.  Since  about  1901  Women's  Label  Leagues  have 
been  organized  in  various  cities.  The  membership  of  these 
leagues  is  limited  to  women  trade  unionists  or  the  women 
relatives  of  trade  unionists,  and  their  appeal,  like  that  of 
the  label  leagues,  is  directed  primarily  to  the  trade-union 
consuming  public.  In  1903  these  women's  leagues  were 
organized  into  the  Women's  International  Union  Label 
League,  and  on  several  occasions  the  American  Federation 
of  Labor  has  urged  the  local  leagues  to  affiliate  with  the 
International  League. 

The  Consumers'  League  movement  may  be  considered  an 
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aid  to  the  union  label  propaganda  in  that  it  has  tended 
to  spread  the  idea  that  the  consumer  should  direct  his 
purchase  in  such  a  way  as  to  better  industrial  conditions.^ 
The  label  of  the  league  is  placed  only  on  women's  wearing 
apparel.  The  Ladies'  Garment  Workers  on  several  occa- 
sions have  complained  that  the  label  of  the  league  is  given 
on  conditions  not  satisfactory  to  that  union.  In  1903 
President  Gompers  of  the  American  Federation  of  Labor 
said  in  his  annual  address :  "  In  connection  with  this  ques- 
tion of  labels  should  be  mentioned  the  fact  that  in  some 
cities  some  well  meaning,  philanthropic  ladies  have  orga- 
nized consumers'  leagues.  These  leagues  were  originally 
intended  to  be  helpful  to  securing  amelioration  in  the  con- 
dition of  some  of  the  working  people.  Lately  some  of 
these  leagues  have  issued  a  label  to  employers  simply  be- 
cause the  sanitary  conditions  in  which  the  employees  work 
were  improved,  and  these  labels  issued  without  regard  to 
any  consideration  as  to  wages,  hours,  and  other  conditions 
of  employment,  and  in  some  instances  in  rivalry  to  the 
union  label  of  the  organization  of  the  craft."-  More 
recently,  however,  the  relations  of  the  Consumers'  League 
and  the  Ladies'  Garment  Workers  have  improved,  and  at 
present  there  seems  to  be  no  friction. 

The  methods  of  advertising  the  label  are,  of  course, 
numerous.  Perhaps  the  most  effective  has  been  the  inser- 
tion of  facsimiles  of  labels  in  the  trade-union  journals. 
Practically  every  national  union  has  its  journal,  and  as  a 
rule  these  journals  sell  space  at  very  low  rates.  The 
Hatters  and  Cigar  Makers  have  made  much  use  of  illus- 
trated lectures  in  their  label  propaganda.  Special  lecturers 
give  their  entire  time  to  this  work.  Souvenirs  and  novelties 
of  many  kinds  have  been  used  as  advertisements  by  some 
of  the  unions.  The  Hatters  have  at  times  given  away  ap- 
propriately marked  pencils,  calendars,  and  buttons.     The 

^ "  The  use  of  the  label,"  says  the  Industrial  Commission,  "  is 
increased  by  consumers'  leagues  and  like  organizations  among 
women.  The  price  of  the  article  may  be  increased  but  the  demand 
among  the  better  sort  of  trade  keeps  pace." 

*  Proceedings  of  American  Federation  of  Labor,  1903,  p.  22. 
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Boot  and  Shoe  Workers  have  given  away  thousands  of 
tape  lines.  The  Cigar  INIakers  use  match  boxes  and  cards 
for  the  same  purpose.  In  1908  the  Boot  and  Shoe  Workers 
sent  out  a  moving  picture  show  to  advertise  their  label.^ 
In  labor  parades  floats  representing  some  particularly  ob- 
noxious form  of  competition  such  as  prison  labor  or  tene- 
ment-house work  in  a  particular  trade,  and  presenting 
facsimiles  of  the  label  of  the  union,  are  frequently  em- 
ployed by  these  unions  for  the  "  education  "  of  the  public. 

There  are,  of  course,  many  unusual  and  curious  adver- 
tising schemes  for  increasing  the  demand  for  the  label. 
The  Western  Laborer  of  Omaha  and  the  Union  Label  and 
Home  Industry  League  of  that  city,  for  example,  oflfered 
to  publish  lists  of  all  merchants  handling  union-made 
goods,  of  the  articles  in  stock,  and  the  prices.  Some 
manufacturers  have  assisted  the  unions  in  advertising  the 
label.  The  immediate  purpose  has  usually  been  to  create 
a  market  for  the  goods  of  the  manufacturer  by  associating 
his  name  intimately  with  the  union  label.  It  has  also  occa- 
sionally happened  that  a  manufacturer  has  offered  to  pay 
a  percentage  to  the  union  whose  members  collected  union 
labels  by  buying  his  goods. - 

It  has  been  proposed  that  the  trade  unionists,  irrespec- 
tive of  occupation,  should  be  organized  by  wards.  The 
members  of  the  different  unions  would  thus  be  brought 
together  for  discussion  primarily  as  to  the  best  means  to  be 
employed  in  advertising  the  label.  All  matters  of  political 
nature  are  to  be  avoided  at  such  meetings.*  It  is  believed 
by  the  advocates  of  this  plan  that  such  organizations  would 

*  The  president  of  the  union  in  his  address  to  the  convention  of 
1909  said  :  "  We  have  since  the  last  convention  maintained  a  picture 
machine  show  constantly  on  the  road  during  the  fall,  winter  and 
spring  months.  This  company  consists  of  an  advance  agent,  a 
lecturer,  a  picture  macliine  operator,  vocalist  and  musician.  This 
company  has  covered  the  principal  cities  and  towns  in  the  states  of 
Illinois,  Wisconsin,  Minnesota,  Iowa,  Ohio,  Pennsylvania,  Georgia, 
Tennessee,  Louisiana,  and  Texas." 

'Proceedings  of  the  Travellers'  Goods  and  Leather  Novelty 
Workers,  1903,  p.  24. 

*Thc  Weekly  Bulletin  of  the  Clothing  Trades,  November  10,  1906, 
p.  8. 
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bring  to  bear  great  pressure  on  local  merchants  to  sell  only 
label  goods.  This  proposal  has  never  been  seriovisly  con- 
sidered because  the  interest  in  the  label  is  not  strong 
enough  to  afford  the  basis  for  such  an  organization  as  is 
contemplated.  The  plan  of  establishing  cooperative  stores 
where  only  union  products  should  be  sold  was  proposed  at 
the  convention  of  the  Boot  and  Shoe  Workers  in  1896. 
The  committee  reported  unfavorably,  but  again  at  the  con- 
vention of  1897  the  same  plan  was  urged.  The  convention, 
however,  rejected  it  by  a  large  majority. 

The  unions  have  not  confined  themselves  to  arguments, 
but  have  developed  coercive  methods  for  increasing  the  sale 
of  label  goods.  The  Boot  and  Shoe  Workers,  for  example, 
fine  any  member  purchasing  shoes  without  the  union  stamp 
or  any  other  commodity  without  the  union  label,  whenever 
it  can  be  procured.  The  Hatters  in  the  convention  of  1900 
resolved  to  fine  every  one  of  their  members  five  dollars 
who  should  purchase  a  non-union  cigar.  They  at  the  same 
time  authorized  the  levying  of  a  fine  of  five  dollars  upon 
anyone  buying  "  any  head  covering  that  did  not  have  the 
union  label."  Similar  rules  may  be  found  in  many  of  the 
national  unions  and  in  hundreds  of  local  unions.  That  they 
cannot  very  well  be  enforced  does  not  prevent  their  enact- 
ment. It  is  argued  that  such  rules  bring  home  forcibly  to 
the  members  their  obligation  to  buy  union-made  goods. 
Another  form  of  the  same  idea  is  found  in  the  rule  adopted 
by  the  Retail  Clerks  in  certain  cities,  particularly  in  Ohio, 
Pennsylvania,  and  Illinois,  where  the  Clerks  are  better 
organized,  that  each  union  clerk  shall  be  fined  for  selling 
certain  kinds  of  goods  not  bearing  the  label.  This  partic- 
ular device  has  proved  effective  in  those  districts  where 
strong  union  sentiment  prevails ;  but  the  Clerks  are  in  most 
cities  very  weak  and  could  not  enforce  such  rules. 

Whether  or  not  a  trade  union  can  establish  a  demand 
for  goods  bearing  its  label  depends  upon  a  variety  of 
factors :  ( i )  on  whether  the  goods  are  bought  by  unionists 
or  by  other  classes  in  the  community;  (2)  on  whether  the 
goods  are  ordinarily  purchased  by  men  or  women;  (3)  on 
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whether  the  goods  are  of  such  a  character  or  are  purchased 
under  such  circumstances  as  to  make  it  possible  for  other 
unionists  to  know  whether  the  unionist  purchasing  the 
goods  is  buying  union  or  non-union  goods,  and  (4)  on 
whether  the  purchase  is  one  frequently  repeated  or  only 
one  made  at  considerable  intervals.  The  influence  of  these 
factors  will  be  considered  in  this  order. 

(i)  As  has  already  been  noted,  the  unions  have  for  some 
years  almost  entirely  abandoned  the  attempt  to  promote  the 
demand  for  label  goods  among  those  sections  of  the  pur- 
chasing public  not  closely  identified  by  sympathy  with  the 
unions.  The  only  important  exception  to  this  general  rule 
is  in  the  case  of  the  Printers'  label.  The  Allied  Printing 
Trades'  label  is  frequently  seen  on  the  printed  matter  of 
merchants  and  other  persons  who  do  not  preferentially  buy 
other  label  goods.  This  exception  is,  however,  more  ap- 
parent than  real.  A  recent  writer  has  thus  explained  this 
apparent  anomaly '} 

"  The  use  of  the  label  by  the  Printers  as  a  means  of  directing  the 
patronage  for  goods  to  union  offices  differs  in  an  important  par- 
ticular from  its  use  by  other  trade  unions.  The  labels  of  the 
Hatters  and  Cigar  Makers  are  primarily  intended  to  enable  a  pur- 
chaser to  identify  union-made  goods.  The  chief  purpose  of  Printers' 
label,  on  the  other  hand,  is  to  indicate  to  others  than  the  customer 
that  the  work  was  done  in  a  union  office.  This  difference  grows 
out  of  certain  peculiarities  of  the  demand  for  printed  matter. 
Roughly  speaking,  we  may  say  that  newspapers,  magazines,  and 
books  are  produced  for  sale,  while  other  kinds  of  printed  matter 
are  executed  either  for  the  use  of  the  customer  of  the  printing 
office  or  for  free  distribution.  It  has  been  found  that  the  boycott 
is  a  far  more  effective  device  than  the  label  in  diverting  patronage 
from  newspapers  and  magazines.  The  use  of  the  label  on  books 
has  never  been  of  importance,  although  the  publishers  of  some  sub- 
scription books  which  appeal  particularly  to  the  working  classes 
have  found  it  desirable  to  use  the  label. 

The  demand  for  printed  matter  intended  for  the  immediate  use 
of  the  customer  or  for  free  distribution  does  not  come  largely  from 
the  trade  unionists.  The  Printers'  label,  therefore,  if  it  were  merely 
a  mark  of  identification  for  the  customer,  would  have  comparatively 
little  effect  upon  the  direction  of  this  patronage.  The  trade  unions 
and  some  lodges  and  associations  have  the  label  placed  on  their 
printed  matter  because  they  wish  to  aid  the  Printers  in  enforcing 
their  trade   regulations.     Under   such  circumstances  a  customer  is 


*  Barnett,    G.    E.,    The    Printers,    A    Study    in   American    Trade 
Unionism,  p.  276. 
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able  to  make  sure  that  his  patronage  goes  to  union  offices  by 
requiring  that  the  label  shall  be  placed  on  his  printed  matter.  The 
Printers'  label,  is,  therefore,  an  aid  to  the  customer  in  distinguish- 
ing union  from  non-union  offices,  but  it  is  not  an  indispensable 
device  for  this  purpose  as  the  label  is  in  the  case  of  hats  and  cigars, 
where  the  goods  are  not  made  to  order.  A  customer  may  ascertain 
without  the  test  of  the  label  whether  the  printing  office  which  he 
patronizes  is  or  is  not  a  union  office. 

The  Printers'  label  is  chiefly  useful  as  a  device  for  influencing  the 
patronage  of  those  customers  of  printing  offices  who  intend  to  dis- 
tribute printed  matter.  Such  customers,  if  they  wish  to  conciliate 
trade  union  sentiment,  may  be  influenced  to  ask  that  the  label  be 
placed  on  their  printed  matter.  The  "  sticker  "  has,  therefore,  logi- 
cally become  the  chief  instrument  in  the  propaganda  for  the  use  of 
the  label.  It  calls  the  attention  of  the  issuer  of  printed  matter  to 
the  fact  that  he  has  not  shown  his  friendliness  to  organized  labor 
and  is  in  effect  a  veiled  threat  of  boycott.  The  label  is  on  this 
account  usually  found  on  the  circulars  of  candidates  for  public 
office,  on  baseball  advertising,  and  on  the  advertisements  of  shows. 
In  1908  the  first  vice-president  of  the  International  made  a  vigorous 
effort  to  induce  certain  insurance  companies  to  have  their  printing 
done  in  union  offices.  In  all  these  cases,  the  real  force  depended 
upon  to  secure  the  use  of  the  label,  and,  as  a  result,  patronage  for 
union  offices  is  the  fear  on  the  part  of  the  distributer  of  printed 
matter  that  if  he  does  not  use  the  label  he  will  be  lose  the  patronage 
of  unionists.  A  case  cited  in  the  Typographical  Journal  (Vol.  30, 
p.  234)  will  serve  as  an  illustration.  A  manufacturer  of  musical 
instruments  conducted  also  a  non-union  printing  office.  "  Stickers  " 
were  sent  to  the  musicians'  unions  throughout  the  country  with 
the  request  that  they  return  the  advertising  matter  of  the  manu- 
facturer with  "  stickers "  attached.  By  this  means,  the  printing 
office  was  unionized." 

The  general  rule  that  label  goods  are  demanded  chiefly 
by  unionists  is  strikingly  illustrated  by  the  differences  in  the 
demand  for  such  goods  in  different  sections  of  the  country. 
Where  large  manufacturing  or  mining  interests  absorb  a 
large  part  of  the  attention  of  the  population  and  the 
workers  are  well  organized,  as  in  the  coal  fields  of  Pennsyl- 
vania and  the  IMiddle  West,  in  the  mines  of  the  Western 
States,  or  in  the  manufacturing  towns  of  the  Middle  West, 
the  demand  for  label  goods  is  more  than  proportionately 
strong.  The  aggregation  of  large  numbers  of  unionists 
produces  an  intensity  of  pro-union  feeling  which  contri- 
butes greatly  to  the  sale  of  label  goods.  For  the  same  rea- 
son there  is  no  considerable  demand  for  the  label  on  the 
more  expensive  grades  of  goods.  Cigars  selling  at  over 
ten  cents  rarely  have  the  label.      The  majority  of  hats  hav- 
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ing  the  label  are  of  middle  quality.  The  best  grades  of 
hats,  even  though  made  in  union  factories,  do  not  carry 
the  label,  for  purchasers  of  hats  at  five  dollars  and  over 
would  be  more  likely  to  be  repelled  than  attracted  by  the 
label. 

(2)  It  is  of  prime  importance,  if  the  demand  for  the 
label  goods  of  a  union  is  to  be  strong,  that  the  purchase  of 
the  particular  goods  should  be  made  by  the  men  and  not 
the  women  of  the  family.  It  would  be  difficult  to  name  a 
single  article  ordinarily  purchased  by  women  in  which  there 
is  a  strong  demand  for  label  goods.  This  is  a  fact  of  great 
importance,  since  a  very  large  part  of  the  ordinary  work- 
ingman's  income,  to  say  nothing  of  the  income  of  working 
women,  is  expended  by  the  women  of  the  household.  It  is 
the  experience  of  the  unions  that  the  wives  of  trade- 
unionists  do  not  insist  on  having  the  label  on  the  articles 
which  they  purchase.  The  Broom  Makers  and  the  Brush- 
makers  are  peculiarly  affected  by  this  condition.  The  Boot 
and  Shoe  Workers  have  found  that  the  demand  for  the 
label  on  women's  shoes  is  far  less  than  on  men's  shoes. 
The  Butcher  Workmen  testify  to  the  great  difficulty  in  in- 
ducing the  wives  of  unionists  to  buy  meat  only  from 
butchers  exhibiting  the  union  market  card.  The  Ladies' 
Garment  Workers  who  make  garments  for  women's  wear 
are  most  seriously  affected,  and  the  label  in  this  trade  has 
never  been  important.  It  is  not  within  the  province  of  the 
present  writer  to  offer  any  thorough-going  explanation  of 
this  attitude  on  the  part  of  the  women  of  trade-union  fami- 
lies. It  is  partly  the  result  of  lack  of  information  concern- 
ing the  union  label,  partly  the  result  of  the  smaller  acquaint- 
ance of  women  with  industrial  conditions.  It  may  be,  how- 
ever, that  the  ultimate  explanation  is  to  be  found  in  some 
fundamental  peculiarity  in  the  attitude  of  women  toward 
combination  for  economic  purposes.  The  difficulty  in  in- 
ducing women  to  demand  label  goods  has  its  counterpart 
in  the  difficulty  encountered  in  organizing  working  women 
into  effective  unions.     The  unions  hope  that  the  Women's 
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Label  Leagues  noted  above  will  bring  about  a  change  in  the 
attitude  of  women  toward  the  label. ^ 

(3)  A  very  large  part  of  the  demand  for  label  goods 
depends  upon  the  pressure  of  union  opinion.  Many  trade 
unionists  buy  label  goods  not  because  they  believe  in  the 
label  as  an  instrument  for  advancing  the  interests  of  the 
wage  earners,  but  because  they  fear  the  reprobation  of 
their  fellow  unionists  if  they  do  not  do  so.  One  element  of 
strength  in  the  Cigar  Makers'  and  Brewery  Workers'  labels 
lies  in  the  fact  that  a  certain  publicity  ordinarily  attends 
the  purchase  of  cigars  or  beer.  It  is  matter  of  frequent 
complaint  among  the  Cigar  makers  that  although  unionists 
when  in  groups  almost  always  buy  union-made  cigars,  they 
are  not  so  careful  when  they  are  alone  and  in  places  where 
the  character  of  their  purchases  is  not  likely  to  be  noted. 
It  is  one  of  the  elements  of  weakness  in  the  demand  for 
the  Cigar  Makers'  label  that  the  label  is  not  and  cannot 
very  well  be  imprinted  or  pasted  on  the  cigar.  A  trade 
unionist  having  purchased  a  cigar  or  several  cigars  of  non- 
union make  does  not  fear  detection  by  his  fellow  unionists. 
It  is  only  at  the  time  of  purchase  that  pressure  can  be 
exerted.  On  the  contrary,  articles  of  wearing  apparel  such 
as  hats,  shoes,  and  garments  have  labels  durably  placed  on 
them,  and  if  a  unionist  has  purchased  a  hat  without  the 
label  some  untoward  chance  may  at  any  time  reveal  the 
fact  to  his  fellow  unionists. 

(4)  A  final  factor  in  the  demand  for  the  label  and  one 
of  great  importance  is  whether  the  purchase  is  one  made 
frequently  or  at  considerable  intervals.  The  purchase  of 
cigars,  hats,  shoes  or  garments  is  a  recurring  act,  while  the 
purchase  of  many  other  goods  used  by  unionists  is  only  in- 
frequently made,  perhaps  once  or  twice  in  a  life-time.  In 
the  former  case  the  unionist  learns  to  associate  the  label 
with  the  particular  commodity,  and  successive  purchases 
strengthen  the  habit  of  asking  for  goods  bearing  the  label 

^  In  1907  there  was  organized  in  Jersey  City  a  school  for  teaching 
women  how  to  recognize  union  made  goods;  see  Barbers'  Journal, 
Februar>',  1907,  p.  8. 


74  The  Trade  Union  Label.  [308 

of  a  particular  union.  In  the  case  of  articles  purchased 
only  at  long  intervals,  as  for  instance  a  kitchen  range,  the 
unionist  has  probably  not  had  his  attention  drawn  to  the 
fact  that  there  is  a  label  on  such  goods.  He  may  have 
seen  advertisements  of  the  label  of  the  Holders  and  Stove 
Alounters  many  times,  but  it  is  more  than  likely  that  at 
those  times  he  was  not  contemplating  such  a  purchase  and 
the  advertisements  did  not  excite  his  interest.  The  con- 
sumer of  cigars,  on  the  other  hand,  applies  immediately  to 
his  own  experience  the  advertisements  of  the  "  blue  label." 
The  difficulty  of  creating  any  considerable  demand  for  the 
label  in  the  case  of  goods  bought  only  infrequently  may  be 
illustrated  from  the  experience  of  the  Molders.  A  label  was 
adopted  by  the  Molders  in  1887,  but  no  considerable  effort 
to  create  a  demand  for  molders'  products  bearing  the  label 
was  made  until  1894,  when  a  vigorous  campaign  was  in- 
augurated to  create  a  demand  for  union-made  stoves.  It  has 
always  been  admitted  that  it  is  useless  to  attempt  to  create  a 
demand  for  the  label  on  machinery  castings,^  but  it  was 
thought  practicable  to  build  up  a  demand  for  the  label  on 
stoves,  since  unionists  are  large  purchasers  of  such  goods. 
The  reports  of  the  officials  since  that  time  consistently  com- 
plain that  these  efforts  have  been  ineffectual.  The  officers 
attribute  the  failure  of  the  propaganda  to  various  causes, 
nearly  all  of  which  may  be  resolved  into  the  fundamental 
difficulty  that  purchasers  buy  stoves  only  at  considerable 
intervals.  In  1895  the  president  of  the  union  said:  "While 
the  cigar-makers,  printers,  and  other  organizations  can 
point  with  pride  to  the  success  of  their  label,  we  are  unable 
to  do  the  same,  and  I  find  it  is  because  the  conditions  in 
those  trades  are  more  favorable  than  in  ours.  The  pur- 
chase of  a  cigar  calls  for  a  small  expenditure   of  money, 


*  In  1895  the  president  of  the  Molders  in  his  annual  address  said, 
"  Placing  the  label  on  castings  and  specialty  goods  has  not  been 
successful  because  of  the  fact  that  castings  promiscuously  made 
leave  the  foundry  in  an  unfinished  condition,  and  are  handled  by 
others,  and  when  leaving  their  hands  have  no  evidence  of  make 
discernible  because  of  the  process  they  are  put  through  to  bring 
them  to  a  finished  state." 
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and  that,  too,  by  a  man  who  may  or  may  not  belong  to  a 
union ;  and  the  same  can  also  be  said  of  a  bill  for  printing, 
which,  if  the  label  does  not  appear  upon  it,  it  is  the  pur- 
chaser's option  to  decline,  as  union-labeled  cigars  and  print- 
ing can  be  had  almost  anywhere.  But  not  so  with  a  stove, 
which,  besides  calling  for  a  considerable  outlay  of  money, 
is  generally  bought  by  women,  who,  no  doubt,  are  con- 
trolled more  by  the  price  than  any  other  consideration. 
Besides  this,  stoves  of  certain  makes  and  names  have,  on 
account  of  their  superior  advantages,  established  for  them- 
selves a  trade  which  the  dealers  find  greatly  to  their  advan- 
tage in  supplying,  because  of  the  demand  made  for  them 
"by  their  customers,  who  will  have  no  other."  More  re- 
cently the  Holders  have  practically  abandoned  the  attempt 
to  encourage  a  demand  for  the  label  on  stoves,  partly  be- 
cause the  trade  is  well  organized  and  partly  because  the 
association  of  manufacturers  in  the  trade  object  to  using 
the  label.i 

In  the  preceding  discussion  of  the  factors  determining 
the  demand  for  label  goods  the  more  general  factors — 
price  and  quality — have  been  passed  over,  because  they 
play  an  extremely  minor  role  in  the  demand  for  label  goods. 
The  unions  ordinarily  claim  that  the  retail  price  of  label 
goods  is  no  greater  than  that  of  goods  made  by  non- 
unionists,  and  it  seems  probable  that  in  most  cases  this 
claim  is  well  founded.  The  difference  in  the  cost  of  pro- 
duction of  the  two  classes  of  goods  is  so  small  as  not  to  be 
reflected  in  the  price.  In  the  case  of  cigars  the  price  paid 
for  making  is  ordinarily  considerably  higher  in  union  than 
in  non-union  factories.  In  the  "  Report  on  the  Limitation 
and  Restriction  of  Output "  published  in  1904  as  a  Special 
Report  of  the  Commissioner  of  Labor,  it  is  said,  "  In  per- 
haps   every    locality    wages    in    union    cigar    factories  are 

^For  an  account  of  the  negotiations  concerning  the  use  of  the 
label  between  the  Holders  and  the  National  Defense  Association, 
see  Hilbert,  F.  W.,  "  Agreements  in  Iron  Holders'  Union,"  in 
"  Studies  in  American  Trade  Unionism,"  edited  by  Hollander,  J.  H., 
and  Barnett,  G.  E. 
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higher  than  wages  in  non-union  cigar  factories ;  and  in 
many  cases  the  wages  per  thousand  cigars  are  from  $3  to 
$5  more  in  union  than  non-union  factories." 

It  must  be  taken  into  account,  however,  that  the  manu- 
facturer of  label  goods  is  aided  in  selling  his  goods  by  the 
union,  and  to  that  extent  he  can  dispense  with  advertising. 
It  is  claimed  for  the  Cigar  Makers  that  on  this  account 
label  cigars,  although  costing  more  to  manufacture,  are 
sold  as  cheaply  as  cigars  of  the  same  grade  made  by  non- 
unionists.  Of  course,  if  all  the  manufacturers  in  any 
particular  industry  had  the  use  of  the  label  it  would  not 
serve  as  a  valuable  advertisement.  Where,  however,  the 
article  is  one  in  considerable  demand  by  unionists  and  the 
union  in  the  trade  is  able  to  create  a  demand  for  label  goods, 
a  small  number  of  the  manufacturers  may  receive  an  ad- 
vertising advantage  from  the  use  of  the  label  which  will 
more  than  compensate  for  the  higher  cost  of  production 
entailed  by  the  compliance  with  union  rules. 

The  unions  have  not  as  a  rule  attempted  to  encourage 
the  demand  for  label  goods  by  making  the  label  a  mark  of 
superior  material  or  workmanship.  The  difficulty  in  the 
way  of  any  such  plan  is  obvious ;  the  union  is  not  organized 
to  further  the  interest  of  any  particular  part  of  the  work- 
ingmcn  in  the  trade,  but  to  establish  conditions  for  the 
trade  as  a  whole.  If  it  made  of  its  label  simply  an  instru- 
ment for  aiding  those  workers  employed  on  fine  goods,  its 
power  would  be  restricted.  As  a  general  rule,  therefore, 
the  unions  do  not  make  their  propaganda  for  the  label  on 
the  ground  that  the  goods  bought  are  of  superior  quality. 
The  purchaser  has,  of  course,  in  buying  label  goods  the 
guarantee  that  they  were  not  made  in  a  prison  or  in  a 
tenement  house.  He  knows,  moreover,  that  the  goods  were 
made  by  a  unionist. 

In  a  few  unions,  however,  there  are  specific  rules  requir- 
ing that  goods  bearing  the  label  shall  not  be  below  a  certain 
grade  or  quality.  Such,  for  example,  are  the  rules  of  the 
Cigar  Makers  and  of  the  Hatters,  already  noted.  The 
Cigar  ATakers  will  not  allow  the  use  of  the  label  on  grades 
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of  cigars  selling  for  less,  at  wholesale,  than  $20  per  thou- 
sand. The  Hatters  will  not  allow  the  use  of  the  label  on 
hats  made  by  pasting  or  sewing  brims  and  crowns  to- 
gether.^ The  Jewelry  Workers  require  as  one  of  the 
conditions  for  the  use  of  the  label  that  the  employer  shall 
agree  "that  the  Union  Label  shall  not  be  stamped  upon 
any  article  which  bears  any  false  or  untrue  karat  stamp,  or 
other  stamp  indicating  the  quality  of  the  article  so  stamped, 
intended  to  mislead  the  purchaser  of  said  article."  The 
Jewelry  Workers  are  able,  therefore,  to  appeal  to  con- 
sumers on  the  ground  that  the  goods  on  which  their  label 
appears  are  correctly  marked.  The  effectiveness  of  this 
appeal  has  been  much  lessened  by  the  recent  enactment  of  a 
federal  law  prohibiting  the  "  carriage  in  inter-state  com- 
merce of  falsely  or  spuriously  stamped  articles  made  of 
gold  or  silver  or  their  alloys."  Several  of  the  States  have 
also  passed  legislation  with  the  same  end  in  view.  Colorado, 
for  example,  in  1907,  passed  a  law  whereby  "  a  fine  of  fifty 
dollars  or  ninety  days'  imprisonment,  or  a  fine  of  one  hun- 
dred and  fifty  dollars  and  imprisonment"  is  the  penalty  for 
fraudulently  stamping  "  any  article  of  gold  or  silver  or  their 
alloy." 

In  conclusion,  it  would  be  interesting  to  know  how  far 
the  product  bears  the  label  in  those  trades  in  which  the 
unions  rely  most  upon  the  label.  Unfortunately  the  infor- 
mation obtainable  on  this  point  is  very  meagre.  Perhaps 
the  most  nearly  exact  statement  can  be  made  with  reference 
to  the  Cigar  INIakers.  The  table  on  the  following  page 
shows  the  extent  to  which  the  cigars  made  in  the  United 
States  bear  the  label. 

The  United  Hatters,  who  have  been  able  to  create  a  very 
strong  demand  for  their  label,  had  distributed,  according 
to  their  last  available  report,  from  1885  to  July  i,  1908, 
254,154,394  labels,  or  an  annual  average  of  about  11,000,- 
000  labels.  In  the  years  1907  and  1908  the  annual  distribu- 
tion was  at  the  rate  of  18,000,000  labels.     It  is  impossible 

^  Journal  of  the  United  Hatters,  December,  1903,  p.  16. 
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Number  of  Establishments,  Cigars  Manufactured,  and  Cigars 
Labeled,  by  Years.^ 

[Cigars  weighing  more  than  3  pounds  per  thousand]. 


Number  of 

Number  of 

Number  of  Cigars 

Labels  Issued 

Number  of  Cigars 

Year. 

Establishments 

Manufactured  in 

by  the  Cigar 

Labeled,  Estimated 

in  the 

the  United  States. 

Makers'  Inter- 

at 50  to  the  Label. 

United  States. 

national  Union. 

1881 

16,640 

2,805,769,926 

1,590,000 

79,500,000 

1882 

16,663 

3,117,860,952 

3,600,000 

180,000,000 

1883 

17,394 

3,231,813,286 

4,450,000 

222,500,000 

1884 

18,672 

3,372,982,038 

5,000,000 

250,000,000 

1885 

20,961 

3,293,662,991 

5,332,000 

266,600,000 

1886 

21,053 

3,462,014,287 

15,042,000 

752,110,000 

1887 

21,274 

3,661,630,422 

15,800,000 

790,000,000 

1888 

22,055 

3,668,162,486 

13,400,000 

670,000,000 

1889 

22,837 

3,787,229,453 

14,028,000 

701,400,000 

1890 

23,119 

4,228,528,258 

14,506,000 

725,300,000 

1891 

24,728 

4,422,024,212 

14,050,000 

752,500,000 

1892 

25,246 

4,674,708,260 

18,405,000 

920,250,000 

J  893 

26,663 

4,341,240,981 

18,200.800 

910,040,000 

1894 

29,173 

4,163,641,327 

16,100,000 

805,000,000 

1895 

30,072 

4,099,137,855 

16,200,000 

810,000,000 

1896 

31,401 

4,048,463,306 

17,093,000 

854,650,000 

1897 

31,435 

4,135,594,125 

16,725,000 

836,250,000 

1898 

30,517 

4,456,836,966 

15,460,000 

773,000,000 

1899 

28,523 

4,909,566,840 

18,310,000 

915,500,000 

1900 

27,366 

5,565,669,701 

22,315,000 

1,115,750,000 

1 90 1 

24,567 

6,139,390,776 

21,688,446 

1,084,422,300 

1902 

26,940 

6,907,830,553 

27,956,540 

1,397,827,000 

1903 

26,456 

6,806,017,429 

32,961,000 

1,648,050,000 

1904 

27,703 

6,640,482,283 

29,890,000 

1,494,500,000 

1905 

26,631 

6,747,869,277 

29,800,900 

1,490,045,000 

1906 

25,812 

7,147,548,312 

30,250,000 

1,512,500,000 

1907 

23,882 

7,302,029,811 

31,590,000 

1,579,500,000 

1908 

22,868 

6,488,907,269 

27,201,500 

1,360,075,000 

1909 

26,390,000 

1,319,500,000 

to  ascertain  the  production  of  hats  in  the  United  States,  but 
it  is  conservatively  estimated  at  30,000,000  per  annum. 
This  estimate  does  not  include  straw  and  cloth  hats,  which 
are  not  made  by  the  United  Hatters.  The  Boot  and  Shoe 
Workers  do  not  keep  any  account  of  the  number  of  stamped 
pairs  of  shoes,  since  the  stamp  is  imprinted  from  a  die. 

*  This  table  for  the  years  prior  to  1904  is  taken  from  the  Eleventh 
Special  Report  of  the  Commissioner  of  Labor  on  "  Regulation  and 
Restriction  of  Output,"  p.  584.  From  1904  to  1909  the  figures  for 
the  number  of  establishments  and  the  number  of  cigars  manu- 
factured have  been  taken  from  the  report,  of  the  collector  of  in- 
ternal revenue,  and  the  figures  for  the  number  of  labels  issued  have 
been  furnished  by  Mr.  Geo.  W.  Perkins,  President  of  the  Inter- 
national Cigar  Makers'  Union. 


CHAPTER  VII. 

Trade  Jurisdiction  and  the  Label, 

In  the  foregoing  chapters  it  has  been  assumed  that  the 
product  of  each  union  using  the  label  is  separate  and  dis- 
tinct from  the  product  of  every  other  label-using  union,  and 
that  each  union  has  an  undisputed  exclusive  right  as  against 
every  other  union  to  organize  the  workers  on  a  particular 
product.  Neither  of  these  assumptions  is  entirely  correct, 
and  frequent  disputes  among  the  unions  have  been  the  re- 
result. 

The  difficulties  encountered  may  be  divided  into  three 
classes:  (a)  where  the  members  of  two  trades  claim  the 
right  to  do  the  same  work  and  to  place  their  label  on  the 
product,  (b)  where  the  product  is  one  made  by  workmen 
of  several  distinct  trades  each  of  which  claim  the  right  to 
participate  in  the  regulation  of  the  label,  (c)  where  certain 
trades  are  essentially  subsidiary. 

(a)  The  difficulty  between  the  Journeymen  Tailors  and 
the  United  Garment  Workers  as  to  the  right  to  organize 
particular  classes  of  workers  in  the  garment  trade  illus- 
trates the  first  class  of  disputes.  The  United  Garment 
Workers  have  jurisdiction  over  all  garment  workers  work- 
ing in  clothing  factories,  while  the  Journeymen  Tailors 
have  jurisdiction  over  workers  employed  on  custom-made 
clothing.  The  distinction  between  the  two  classes  of  work- 
ers was  once  fairly  clear,  but  in  process  of  time  much, 
probably  most,  custom-made  clothing  has  come  to  be  made 
on  the  factory  system.  As  a  result  a  dispute  arose  as  to 
which  of  the  unions  had  the  exclusive  right  to  organize  the 
group  of  workers  lying  midway  between  the  two  older 
classes,  and  as  to  which  of  the  unions  had  the  right  to 
place  its  label  on  the  product. 

On  October  9,  1903,  at  a  conference  in  Washington  be- 
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tween  the  representatives  of  the  two  organizations  an  agree- 
ment was  concluded.  By  the  terms  of  this  agreement 
each  union  agreed  not  to  boycott  any  clothing  bearing  the 
label  of  the  other  organization,  and  the  jurisdiction  of  the 
unions  was  determined  on  the  basis  of  the  selhng  price  of 
the  product.  "  Workmen  engaged  in  making  custom  made 
clothing  for  merchant  tailors  either  under  the  Journeymen 
Tailors'  idea  or  by  factory  system,  the  selling  price  for 
which  clothing  in  the  United  States  shall  average  twenty- 
five  dollars,  and  in  Canada  eighteen  dollars,  these  work- 
men come  under  the  jurisdiction  of  the  Journeymen  Tailors' 
Union ;  while  those  workmen  engaged  in  custom  work  under 
the  factory  system  for  merchant  tailors  in  the  United  States, 
and  the  selling  price  being  below  twenty-five  dollars  and  in 
Canada  below  eighteen  dollars  on  ready  made  clothing,  shall 
come  under  the  jurisdiction  of  the  United  Garment  Work- 
ers of  America.  The  label  of  either  organization  is  for- 
bidden to  firms  which  make  clothing  under  the  factory  sys- 
tem and  do  not  own  their  shops."^  The  Journeymen 
Tailors  and  the  Garment  Workers  were  to  use  but  one  form 
of  label  on  ready-made  clothing  and  overalls.  The  label  of 
each  branch  of  the  trade  was  to  be  distinguished  by  a  special 
stamp.  The  general  executive  boards  of  the  two  unions 
were  granted  the  power  to  adopt  proper  means  for  the  iden- 
tification of  the  two  different  uses  of  the  same  form  of  label, 
inasmuch  as  no  agreement  was  reached  at  the  conference 
between  the  officials  of  the  two  unions  as  to  the  exact  form 
of  stamp  to  be  used.  This  agreement  has  not  worked  satis- 
factorily, however,  and  in  1909  the  Tailors  asked  the  Fed- 
eration of  Labor  to  grant  them  jurisdiction  "over  all  work- 
ers engaged  in  the  manufacture  of  legitimate  custom  tailor- 
ing no  matter  what  system  of  work  is  used."- 

Somewhat  more  complicated  disputes  but  of  the  same  gen- 
eral character  were  those  of  the  Shirt,  Waist  and  Laundry 
Workers  with  the  Ladies'  Garment  Workers  and  with  the 
United  Garment  Workers.     The  Shirt,  Waist  and  Laundry 

'  The  Tailor,  November,  1903,  p.  9. 

'Proceedings  of  American  Federation  of  Labor,  1909,  p.  125. 
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Workers  claimed  jurisdiction  as  follows:  "We  are,  first,  a 
Laundry  Workers'  International  Union  and  are  composed 
of  members  working  on  new  factory  and  old  custom  laundry 
work,  both  in  shirt  and  waist  factory  laundries,  as  well  as 
in  custom  and  old  work  laundries,  and  those  employed  in 
"  cutting  and  making  "  shirts,  waists,  collars  and  all  things 
that  require  laundering  and  that  come  in  direct  touch  with 
the  laundry  workers,  must,  for  the  success  of  our  movement 
come  under  the  banner  of  the  Shirt,  Waist  and  Laundry 
Workers'  International  Union. "^  On  the  other  hand,  the 
Ladies'  Garment  Workers  claimed  jurisdiction,  involving 
the  right  to  use  the  label,  over  the  workers  on  waists,  and 
the  Garment  Workers  claimed  jurisdiction  over  the  workers 
on  shirts. 

Jurisdictional  agreements  were  concluded  in  both  cases  in 
1903-1904.  All  workers  engaged  in  the  manufacture  of 
waists  were  to  belong  to  the  Ladies'  Garment  Workers 
Union,  and  the  Shirt,  Waist  and  Laundry  Workers  agreed 
not  to  charter  local  unions  of  such  workers.  In  cities  where 
both  shirts  and  ladies'  garments  were  made,  if  the  workers 
were  sufficient  in  number  the  workers  on  shirts  were  to 
join  a  local  union  of  the  Shirt,  Waist  and  Laundry  Workers, 
while  the  workers  on  Ladies'  garments  were  to  join  a  union 
of  the  Ladies'  Garment  Workers.  Each  union  was  to  issue 
its  label  through  its  own  officers.  Factories  were  not  to 
have  the  use  of  the  label  of  the  International  Ladies'  Gar- 
ment Workers  Union  on  wash  goods  unless  they  were  laun- 
dried  by  members  of  the  Shirt,  Waist  and  Laundry  Work- 
ers' Union.^  If  the  workers  in  the  industry  were  not  strong 
enough  to  support  a  separate  local  union,  they  were  to  be 
organized  into  a  single  union  and  attached,  according  to  the 
relative  number  of  shirt  and  waist  makers  employed,  either 
to  the  Shirt,  Waist  and  Laundry  Workers'  Union  or  to 
Ladies'  Garment  Workers'  Union.^ 

^  Proceedings  of  American  Federation  of  Labor,  1902,  p.  76. 

'Official  Journal  of  the  Shirt,  Waist  and  Laundry  Workers, 
August  1904,  p.  21. 

^  Proceedings  of  the   Shirt,  Waist  and  Laundry  Workers,   1904, 
p.  34- 
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The  Shirt,  Waist  and  Laundry  Workers  and  the  United 
Garment  Workers  were  also  drawn  into  a  dispute  regard- 
ing the  use  of  the  label.  In  certain  factories  which  made 
both  overalls  and  shirts  the  Shirt,  Waist  and  Laundry 
Workers  organized  the  operatives,  while  in  certain  other 
factories  of  the  same  kind  the  United  Garment  Workers 
did  the  same.  As  a  result  both  unions  allowed  their  labels 
to  be  placed  on  shirts  and  overalls.  The  two  organizations 
realized  that  some  steps  must  be  taken  looking  toward  the 
settlement  of  the  dispute,  and  in  1904  the  following  agree- 
ment was  made : — 

First.  That  all  overall  houses  come  under  the  jurisdiction  of  the 
United  Garment  Workers  of  America. 

Second.  That  all  shirt  houses  come  under  the  jurisdiction  of 
the  Shirt,  Waist  and  Laundry  Workers'  International  Union. 

Third.  Should  a  house  make  overalls,  pants,  coats  and  shirts, 
the  proportion  of  the  product  to  decide  the  jurisdiction  is  as  follows: 

If  fifty-one  per  cent  or  more  of  the  product  is  overalls,  the  house 
comes  under  the  jurisdiction  of  the  United  Garment  Workers  of 
America,  or  if  fifty-one  per  cent  or  more  of  the  product  is  shirts, 
the  house  comes  under  the  jurisdiction  of  the  Shirt,  Waist  and 
Laundry  Workers'  International  L^nion. 

Fourth.  No  United  Garment  Workers  of  America  label  shall 
be  placed  on  shirts,  or  no  Shirt,  Waist  and  Laundry  Workers' 
International  union  label  shall  appear  on  any  overall. 

Fifth.  In  granting  labels  to  factories  making  overalls,  coats, 
pants  and  shirts,  the  Executive  Board  of  both  organizations  shall 
investigate  and  enforce  the  price-list,  or  the  conditions  as  adopted 
by  both  organizations. 

Sixth.  Should  a  member  of  one  organization  secure  temporary 
work  in  a  composite  shop  under  the  jurisdiction  of  the  other 
organization,  their  membership  cards  shall  be  recognized  for  a 
period  of  three  months.  If,  however,  a  member  remains  in  said 
factory  over  that  time  he  shall  then  join  the  organization  having 
jurisdiction  over  said  factory,  subject  to  the  local  by-laws  in  the 
city  where  such  application  is  made. 

Seventh.  That  the  wage  scale  for  operating  as  adopted  for  the 
Garment  Workers  be  the  minimum  scale  as  a  guidance  for  both 
organizations. 

This  agreement  was  never  fully  enforced  on  account  of 
the  disinclination  of  the  San  Francisco  local  union  of  Laun- 
dry Workers  to  force  the  workers  in  the  shirt  factories  in 
that  city  to  become  members  of  the  Shirt,  Waist,  and  Laun- 
dry Workers'  Union.     In  1909  the  Shirt,  Waist  and  Laun- 


317]  Trade  Jurisdiction  and  the  Label.  83 

dry  Workers'  International  Union  ceded  jurisdiction  over 
the  workers  on  shirts  to  the  Garment  Workers'  Union.^ 

(&)  In  some  industries  several  well  defined  trades  of  co- 
ordinate importance  contribute  to  produce  the  article  on 
which  the  label  is  placed.  It  would  be  possible  for  the 
union  in  each  of  these  trades  to  have  its  own  label,  and  the 
finished  product  might  be  marked  by  several  labels.  Such 
a  plan  would  not  yield  the  best  results,  however,  since  each 
union  would  be  forced  to  attempt  the  creation  of  a  demand 
for  its  own  label.  By  combining  their  forces  it  has  been 
thought  that  greater  success  would  be  obtained.  The  most 
important  case  of  this  kind  has  been  the  attempt  made  in 
the  printing  trade  to  form  a  combination  of  the  various 
unions  in  support  of  a  joint  label  which  should  serve  to 
mark  a  product  made  entirely  by  unionists  in  the  different 
trades  concerned. 

The  first  label  in  the  printing  industry  was  that  of  the  In- 
ternational Typographical  Union  adopted  in  1886.  At  that 
time,  in  addition  to  the  printers,  the  pressmen  and  shortly 
thereafter  the  bookbinders  were  organized  as  local  unions 
of  the  Typographical  Union.  The  label  was  first  issued  in- 
dependently to  any  local  union  whether  composed  of  print- 
ers or  of  members  of  one  of  the  allied  trades.  Each  local 
union  might  issue  the  label  to  any  employer  who  complied 
with  its  rules.  As  a  result  a  piece  of  printed  matter  might 
bear  the  label  although  it  was  only  partially  the  product  of 
union  labor.  In  1893,  when  the  label  had  become  more  im- 
portant, the  International  union  authorized  the  formation  of 
allied  printing  trades'  councils  in  those  cities  where  unions 
of  more  than  one  of  the  printing  trades  were  in  existence. 
A  new  label  known  as  the  allied  trades'  label  was  adopted  in 
addition  to  the  Typographical  Union  label.  The  allied 
trades  label  was  to  be  issued  only  through  the  councils. 
These  councils  were  to  be  composed  of  delegates  from  the 
several  local  unions;  they  were  largely  voluntary,  and 
in  many  cities  were  not  formed  because  of  friction  among 

^  Proceedings  of  the  seventh  annual  convention  of  the  Shirt, 
Waist  and  Laundry  Workers  Union,   1909,  p.  80. 
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the  local  unions.  In  such  cities  each  local  union  issued 
its  own  label. 

In  1896  the  Pressmen  and  Bookbinders  were  granted 
their  independence,  and  an  agreement  was  made  by  these 
unions  with  the  International  Typographical  Union  which 
covered  among  other  things  the  issue  of  the  label.  Several 
differences  soon  appeared  in  the  councils  as  to  the  condi- 
tions under  which  the  label  was  to  be  issued,  and  in  1901 
the  agreement  was  abrogated.  A  new  agreement  was  formed 
in  1904  among  the  Printers,  the  Pressmen,  the  Bookbinders, 
the  Stereotypers  and  Electratypers  and  the  Photo  Engrav- 
ers. The  agreement  was  amended  in  1907  and  is  still  in 
force. 

This  agreement  provides  for  a  joint  conference  board 
composed  of  representatives  from  these  unions  as  follows : 
four  from  the  International  Typographical  Union,  one  from 
the  International  Printing  Pressmen  and  Assistants'  Union, 
one  from  the  International  Brotherhood  of  Book  binders, 
one  from  the  International  Stereotypers  and  Electrotypers' 
Union,  and  one  from  the  International  Photo-engravers' 
Union.  The  officers  of  the  joint  conference  board  are  a 
president,  a  vice  president,  a  secretary-treasurer,  and  "  such 
other  officers  as  the  Board  may  determine,  but  no  two 
executive  officers  shall  be  chosen  from  one  organization." 
The  board  hears  appeals  from  the  Local  Allied  Councils, 
and  if  the  vote  of  the  board  concerning  any  question  is  a 
tie,  the  president  of  the  joint  conference  board  "may  call 
another  meeting  for  further  consideration  of  the  matter.  If 
the  case  cannot  be  satisfactorily  adjusted  at  such  meeting  a 
disinterested  party  shall  be  unanimously  selected  to  act  as 
arbitrator,  and  his  decision  shall  be  final." 

The  agreement  provides  for  the  formation  of  Allied 
Printing  Trades  Councils  in  localities  where  there  are  at 
least  two  organizations  parties  to  the  agreement.  These 
local  councils  are  composed  of  three  representatives  from 
each  local  union  which  is  chartered  by  one  of  the  parties 
to  the  agreement.  No  local  union  may  have  a  vote  in  more 
than  one  Allied   Council,   irrespective   of   the   jurisdiction 
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claimed.  "Unions  having  jurisdiction  over  more  than  one 
city  or  town  in  which  Alhed  Trades  Councils  exist  shall 
have  voice  and  vote  in  one  Allied  Council  only,  but  may 
be  represented,  and  shall  have  voice  in  the  rest." 

The  Local  Allied  Councils  are  allowed  to  elect  their  own 
officers  and  to  make  such  provisions  and  rules  for  their  own 
government  as  do  not  conflict  with  the  agreement  or  the 
laws  of  those  unions  which  are  parties  to  the  agreement. 
The  councils  are  the  only  bodies  allowed  to  grant  the  use 
of  the  allied  trades  label  in  any  jurisdiction.  "  All  local 
unions  of  the  national  organizations  parties  to  this  agree- 
ment must  withdraw  their  individual  labels  as  soon  as  an 
Allied  Council  is  formed."^     The  joint  conference  board, 

^  The  complete  text  of  the  agreement  is  as  follows : 

1.  The  International  Typographical  Union  shall  procure  and  hold 
all  Allied  Printing  Trades  Council  Union  labels,  and  shall  loan  same 
to  local  allied  printing  trades  councils  as  its  agents,  in  accordance 
with  the  terms  of  this  agreement,  upon  receipt  of  a  sum  of  money 
from  the  local  council  not  exceeding  ten  percent  above  the  cost  of 
production  and  distribution  of  said  labels. 

2.  No  Allied  Printing  Trades  Council  shall  issue  any  label  not 
procured  from  the  International  Union,  nor  any  label  differing  in 
design  from  the  label  now  known  and  registered  as  the  Allied 
Printing  Trades  Council  Union  Label,  nor  duplicate  nor  allow  the 
duplication  of  said  label,  except  in  case  of  stereotyped  or  electro- 
typed  forms,  in  which  case  the  label  appearing  in  the  plate  or 
plates  shall  be  destroyed  immediately  on  completion  of  the  work  on 
which  it  is  used. 

3.  No  other  body  than  the  Local  Allied  Printing  Trades  Council 
shall  be  allowed  to  grant  the  use  of  the  Allied  Printing  Trades 
Council  Union  Label  in  any  jurisdiction.  Provided,  that  the  Joint 
Conference  Board  may  order  the  issuance  or  withdrawal  of  the 
label,  or  issue  said  label  direct,  when  in  its  judgment  such  action 
is  necessary. 

4.  All  labels  must  be  procured  by  local  councils  from  the  Secre- 
tary-Treasurer of  the  International  Typographical  Union.  Any 
infraction  of  this  rule  shall  be  deemed  sufficient  cause  for  the  dis- 
solution of  the  local  union  so  offending. 

5.  Labels  shall  be  loaned  only  with  the  unanimous  consent  of 
unions  represented  in  the  Allied  Printing  Trades  Council.  Unions 
objecting  to  the  issuance  of  the  label  in  any  instance  must  produce 
a  valid  reason  for  such  objection,  the  council  to  be  the  judge  of 
the  validity  of  such  reason,  subject  to  appeal  to  the  joint  con- 
ference board ;  provided,  an  active  member  in  good  standing  of 
any  branch  represented  in  an  Allied  Printing  Trades  Council,  who 
runs  an  office  of  not  more  than  two  platen  presses,  and  in  the 
operation  of  such  office  complies  with  the  laws  of  his  union,  shall 
be  permitted  to  use  the  label,  provided  the  entire  work  of  the  office 
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however,  reserves  the  right  to  issue  or  withdraw  the  label, 
or  to  issue  the  label  direct,  "where  in  its  judgment  such  ac- 
tion is  necessary."  The  International  Typographical  Union 
procures  and  holds  all  labels  and  loans  them  to  the  Allied 
Councils  which  act  as  its  agents.  No  other  label  is  valid 
unless  procured  from  the  International  Typographical 
Union,  and  the  unanimous  consent  of  unions  represented  in 
the  Allied  Printing  Trades  Council  is  necessary  before  the 
label  may  be  issued  to  any  firm. 

One  of  the  chief  difficulties  in  the  working  of  this  agree- 
ment has  been  the  disinclination  of  many  of  the  local  unions, 
particularly  of  the  Printers,  to  enter  such  councils.  Until 
a  council  is  formed  the  local  union  in  any  of  the  trades 
issues  its  label  to  such  concerns  as  it  sees  fit.  The  board 
has  unanimously  decided  that  "  an  Allied  Printing  Trades 
Council  must  be  formed,  in  accordance  with  the  joint 
agreement,  and  the  Allied  label  issued,  where  it  can  be 
conclusively  shown  that  all  interested  Unions  have  an  estab- 
lished wage  scale  and  control  seventy  per  cent,  of  the  em- 
ployes in  their  branch  of  the  trade." 

The  chief  cause  of  difference  in  the  working  of  the  agree- 
ment has  been  in  connection  with  small  printing  offices.  In 
a  considerable  number  of  such  offices  the  proprietor  works 
at  the  trade  and  is  usually  a  printer.  In  addition  to  doing 
composition  he  attends  to  the  one  or  two  small  presses  in  the 
office,  and  he  may  also  perform  the  simpler  operations  of 


be  done  by  the  proprietor  thereof,  and  that  when  employment  is 
given  to  any  additional  help  members  of  affiliated  unions  must  be 
employed.  Violation  of  the  aforegoing  shall  be  deemed  sufficient 
reason  for  the  immediate  surrender  of  the  label.  The  above  pro- 
visions shall  not  apply  in  cities  of  five  hundred  thousand  population 
or  over. 

6.  In  regard  to  label  issuance,  should  any  union  chartered  by  a 
party  to  this  agreement  feel  that  an  injustice  had  been  done  it,  or 
should  any  local  Allied  Printing  Trades  Council  feel  that  the  action 
of  any  such  union  is  detrimental  to  the  best  interests  of  the  Council, 
an  appeal  may  be  taken  to  the  Joint  Conference  Board  under  such 
provisions  as  may  be  adopted  by  such  board. 

7.  Whenever  an  Allied  Printing  Trades  Council  is  in  existence, 
the  local  unions  affiliated  therewith  shall  withdraw  the  label  of  their 
respective  unions,  unless  otherwise  decided  by  the  Joint  Conference 
Board. 
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bookbinding,  such  as  stitching.  The  Pressmen  and  Book- 
binders have  always  objected  to  this  practice  as  an  invasion 
of  their  trades.  They  contend  that  their  unions  have  juris- 
diction over  press  work  and  bookbinding  in  all  its  branches. 
Various  compromises  have  been  resorted  to  in  order  to 
meet   this   difficulty. 

In  1901,  just  before  the  abrogation  of  the  Tripartite 
Agreement,  it  was  agreed  that  in  cities  of  under  500,000 
population  a  pressman  should  be  employed  in  all  offices 
where  there  were  more  than  two  platen  (flat  bed)  presses, 
otherwise  the  employer  should  not  be  allowed  the  use  of  the 
label.  In  cities  of  more  than  500,000  population  the  local 
Trades  Councils  were  to  regulate  the  matter.  In  1904, 
when  the  present  agreement  was  formed,  the  following 
provision  was  made  a  part  thereof:  "in  cities  of  less  than 
500,000  inhabitants  a  proprietor  who  runs  an  office  of  not 
more  than  two  platen  presses  and  in  the  operation  of  such 
an  office  complies  with  the  laws  of  his  union  shall  be 
permitted  to  use  the  label."  It  was  also  provided  that 
whenever  any  additional  help  was  employed,  members  of 
affiliated  unions  were  to  be  employed.  It  was  understood 
by  the  Printers,  at  the  time  of  the  adoption  of  this  section, 
that  a  proprietor  of  such  an  office  might  serve  as  his  own 
pressman  notwithstanding  any  rules  of  the  local  press- 
men's union.  In  1908,  however,  the  Pressmen  contested 
this  interpretation  of  this  section,  and  the  joint  conference 
board  struck  out  the  provisions  concerning  small  offices  and 
the  local  Allied  Trades  Councils  were  given  power  to  reg- 
ulate the  matter. 

(c)  Certain  trades  which  are  essentially  subsidiary  can- 
not have  a  label  of  their  own.  Such,  for  example,  are  the 
Stationary  Engineers  and  Stationary  Firemen.  In  indus- 
trial unions,  as,  for  example,  the  Brewery  Workers,  such 
subsidiary  trades,  being  organized  as  an  integral  part  of  the 
union,  are  represented  by  the  label,  but  ordinarily  the  En- 
gineers and  Firemen  are  not  considered  in  granting  the 
label.  The  Shirt,  Waist,  and  Laundry  Workers  have  pur- 
sued, however,  a  peculiar  policy  in  this  respect. 
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In  1902  this  union  made  an  agreement  with  the  Broth- 
erhood of  Stationary  Firemen  providing  that  "  when  any 
factory  or  laundry  desires  to  use  the  label  of  the  Shirt, 
Waist  and  Laundry  Workers,  the  firemen  must  become 
members  of  the  Brotherhood  of  Stationary  Firemen. 
When  the  International  Brotherhood  of  Stationary  Firemen 
have  no  local,  the  firemen  in  the  factory  which  is  using  the 
label  of  the  Shirt,  Waist  and  Laundry  Workers  shall  be- 
come members  of  the  Shirt,  Waist  and  Laundry  Work- 
ers Union ;  but  when  in  any  locality  a  local  of  the  Brother- 
hood of  Stationary  Firemen  is  established,  these  firemen 
shall  become  members  of  that  local  without  any  extra 
expense,  and  when  in  any  locality  there  are  seven  firemen, 
these  seven  firemen  shall  form  a  local  of  their  own.  The 
firemen  shall  not  be  allowed  to  do  any  laundry  work  and  in 
case  of  any  disagreement  between  either  union  and  the  em- 
ployer, the  other  union  will  proffer  its  good  offices  to  bring 
about  a  settlement  of  the  dispute."^ 

The  agreement  with  the  International  Union  of  Steam 
Engineers  made  at  the  same  time  provided  that  "  the  engi- 
neers in  any  factory  which  desires  to  use  the  label  of  the 
Shirt,  Waist  and  Laundry  Workers  must  become  members 
of  the  International  Union  of  Steam  Engineers;  and  should 
no  local  of  the  latter  be  within  the  jurisdiction  of  the  situa- 
tion of  the  factory,  the  engineers  must  become  members  of 
the  nearest  local  union  of  that  organization."  As  in  the 
case  of  the  firemen,  the  engineers  were  not  allowed  to  do 
any  part  of  the  laundry  work.  Each  union  pledged  itself 
to  further  the  interests  and  aims  of  the  other  and  to  use  its 
good  offices  for  the  settlement  of  all  cases  of  dispute  arising 
between  the  employer  and  the  other  union.  The  final  article 
of  the  agreement  provided  that  "all  agreements  between 
the  Shirt,  Waist  and  Laundry  Workers  and  the  Inter- 
national Union  of  Steam  Engineers  and  the  proprietors  of 
the  factory  shall  be  made  at  the  same  time."* 

*  Proceedings  of  the  Shirt,  Waist  and  Laundry  Workers,  1902, 
p.  37- 

*  Proceedings  of  the  Shirt,  Waist  and  Laundry  Workers,  1903, 
p.  38. 


CHAPTER    VIII. 

The  Legal  Protection  of  the  Label. 

It  is  obviously  necessary,  if  the  trade  union  label  is  to  be 
an  effective  instrument,  that  the  unions  shall  be  able  to  pre- 
vent any  other  persons  than  those  authorized  by  the  union 
from  using  the  label.  The  problem  of  protecting  the  label 
against  counterfeiting  does  not  appear  to  have  much  con- 
cerned the  San  Francisco  and  St.  Louis  cigar  makers' 
unions.  In  both  cases  the  label  was  registered  with  state 
officials ;  no  question  affecting  the  legal  position  of  the  label 
appears,  however,  to  have  arisen  in  either  place.^  For  some 
years,  however,  counterfeiting  of  the  label  was  so  rare  that 
it  did  not  attract  attention.  About  1886  the  Cigar  Makers' 
Union  experienced  a  great  increase  in  the  demand  for  the 
label,  brought  about  by  the  rapid  growth  at  that  time  in  the 
strength  of  the  trade-union  movement.  One  result  of  this 
increasing  demand  was  the  appearance  in  several  places  of 
counterfeit  Cigar  Makers'  labels.  Since  the  Cigar  Makers' 
L^nion  was  at  this  time  the  only  union  to  which  the  use  of 
the  label  was  important,  it  carried  on  almost  entirely  the 
proceedings  for  the  determination  of  the  legal  status  of  the 
label.  The  period  during  which  this  went  on  may  be  said 
to  have  extended  from  1886  to  1889. 

According  to  the  English  common  law,  any  manufacturer 
or  merchant  who  uses  continuously  a  distinctive  mark  of 
authenticity  through  which  his  goods  may  be  distinguished 
from  those  of  others  obtains  a  proprietary  interest  therein. 
This  interest,  it  may  be  said,   is   not  dependent  upon  the 

^  In  1879  the  Cigar  Makers'  Association  of  the  Pacific  Coast  made 
application  for  the  registration  of  their  label  under  the  Act  of 
Congress  of  July  8,  1870.  Registration  was  refused  on  the  ground 
that  the  label  was  not  a  trade  mark  within  the  purview  of  the  act, 
since  it  did  not  appear  that  "  the  members  of  the  Association  all 
manufacture  the  same  goods  or  propose  to  apply  the  mark  to  any 
particular  kind."     Official  Gazette,  February  i,  1879. 
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registration  of  the  trade  mark.  The  only  advantage  ob- 
tained by  the  St.  Louis  and  San  Francisco  unions  from 
registering  their  labels  was  to  make  proof  of  ownership 
easier.  The  legal  remedy  for  infringement  of  the  trade 
mark  was  exactly  the  same  without  registration  as  with  it. 

The  question  which  the  trade-union  label  brought  before 
the  courts,  reduced  to  its  simplest  terms,  was  whether  a 
body  of  organized  workmen  could  obtain  a  proprietary  in- 
terest in  a  label  placed  on  goods  made  by  them  as  a  manu- 
facturer or  merchant  could  on  goods  owned  and  sold  by 
him.  The  gist  of  the  question  was  whether  or  not  the  ob- 
taining of  a  proprietary  interest  in  a  trade  mark  was  depen- 
dent on  the  possession  of  some  proprietary  interest  in  the 
goods  on  which  the  mark  was  placed.  During  the  period 
under  consideration  the  Cigar  Makers  attempted  to  estab- 
lish in  the  courts  the  legal  proposition  that  a  group  of 
laborers  could  under  the  common  law  obtain  such  an  interest 
in  a  label. 

The  first  important  case  to  come  before  the  courts  was 
one  in  Baltimore.  In  November,  1886,  Bernard  Link  was 
prosecuted  by  Cigar  Makers'  Union  No.  i  of  Baltimore  for 
using  a  counterfeit  label.  It  was  held  in  the  circuit  court 
that  he  might  be  restrained  by  injunction.  The  chief  point 
raised  for  the  defendant  was  that  the  union  did  not  have 
such  a  property  interest  in  the  label  as  to  entitle  it  to  the 
protection  of  the  court.  The  court  found,  however,  that  the 
union  did  have  such  an  interest.  It  was  held  in  an  ingenious 
argument  that  since  the  object  and  effect  of  the  label  was  to 
increase  the  value  of  the  labor  of  the  members  of  the  union, 
and  since  every  workman  had  a  property  right  in  his  own 
labor,  they  had  also  a  property  right  in  such  instrumental- 
ities as  increased  the  demand  for  their  labor.  Since  the 
label  was,  as  the  court  found,  such  an  instrumentality,  a 
union  might  have  an  equitable  property  right  in  a  label. ^ 

*The  chief  part  of  the  opinion,  as  found  in  Cigar  Makers'  Journal, 
November.  1886,  p.  7,  is  here  reprinted : 

"  It  is  ohjcctcd  that  the  parties  drawing  the  benefit  of  the  label  are 
not  manufacturers,  hut  employees  or  laborers,  not  owners  of  the 
article  upon  which  the  label  is  permitted  to  be  affixed,  but  simply 
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The  Link  case  was  quickly  followed  by  a  more  important 
case  in  New  York,  viz.,  Bloete  v.  Simon  [19th  Abb.  N.  Cas. 
(N.  Y.)  88].  In  this  case  an  injunction  was  secured  against 
Martin  Simon,  who  was  selling  cigars  packed  in  boxes  bear- 
ing a  counterfeit  label.     It  was  held  in  the  lower  New  York 

hired  to  make  it.  And  it  is,  therefore,  contended  that  they  and  their 
label  are  not  within  the  established  principles  which  govern  courts 
of  equity  in  the  application  of  the  law  of  trademarks  and  labels, 
heretofore  exclusively  applied,  it  is  said,  to  the  protection  of  the 
invested  capital   of  manufacturers   and  merchants. 

"  Although  the  point  thus  raised  is  a  novel  and  interesting  one,  but 
little  difficulty  should  be  found  in  disposing  of  it  upon  principle. 
The  idea  of  property  is  necessarily  a  progressive  one  and  is  capable 
of  development  corresponding  to  the  changes  in  the  relations  of 
men  in  a  growing  society.  Distinct  properties,  says  Puffendorf, 
were  not  settled  at  the  same  time,  nor  by  one  single  act,  but  by 
successive  degrees,  nor  in  all  places  alike,  but  property  was  grad- 
ually introduced,  according  to  either  the  condition  of  things,  the 
number  and  genius  of  men  required,  or  as  it  appeared  requisite  to 
the  common  peace. 

"The  bill  claims  that  the  object  and  effect  of  this  label,  as  used 
by  the  plaintiffs  and  their  associates,  is  to  increase  the  value  of 
their  labor  by  increasing  the  demand  for  it  as  members  of  the 
union.  That  is  the  substance  of  what  they  claim,  and  at  this  stage 
of  the  case  must  be  taken  as  true.  It  will  not  be  denied  that  every 
freeman  has  a  property  right  in  his  own  labor,  whether  present  or 
prospective.  From  this  broad,  general  principle  it  is  easy  to  de- 
velop the  particular  proposition,  that  an  association  of  men  who 
combine  for  the  purpose  of  increasing,  by  legitimate  means,  the 
general  demand  for  their  common  labor,  have  a  property  right  in 
whatever  lawful  instrumentality  they  can  succeed  in  creating  and 
controlling  for  that  purpose. 

"  To  apply  the  test  already  mentioned,  if  such  an  instrumentality 
has  a  distinguishable  existence,  if  it  has  an  actual  value  to  those 
claiming  to  be  its  owners,  it  is  property.  The  fact  that  this  label 
in  this  case  is  valuable  to  the  plaintiffs  and  their  associates  is  ad- 
mitted by  the  demurrer.  The  defendant  has  sought  to  appropriate 
it,  and  by  that  act  has  demonstrated  that  the  label  is  at  all  events 
worth  stealing.  It  is  true  that  it  is  not  tangible  property,  like  a  trade 
mark,  or  a  good-will,  and  as  readily  distinguishable.  It  is  not  the 
corporate  property  of  a  corporation,  but  the  common  property  of  ;i 
voluntary-  association,  in  which  all  its  members  have  a  common 
interest. 

"A  voluntary  association  can  own  property  in  a  certain  sense 
just  as  well  as  a  partnership.  [Mears  vs.  Moulton,  30  Md.  140]. 
Notwithstanding  no  precedent  can  be  found  among  the  reported 
cases  in  the  highest  courts  of  England,  or  this  country,  it  seems 
sufficiently  clear  upon  principle  that  the  device  of  the  label  which 
tlie  union  has  originated  as  its  instrumentality  for  the  purpose 
indicated  and  which  the  demurrer  admits  has  effectually  accom- 
plished its  object  in  increasing  the  value  of  their  labor,  it  is  a 
property  right  of  the  union  in  which  all  the  members  have  a 
common  interest." 
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court  that  such  an  injunction  could  be  properly  issued.  The 
chief  question  in  this  case  was  whether  one  or  more  of  the 
members  might  sue  in  behalf  of  all  the  members  of  the 
union.  The  court  held  that  this  might  be  done.  This 
decision  was  rendered  on  April  13,  1887. 

Both  the  Link  case  and  the  Simon  case  were  decided  in 
lower  courts  and  were  not  appealed.  The  first  case  in 
which  the  question  was  brought  before  a  court  of  final  re- 
sort was  a  Minnesota  case,  Allen  v.  IMcCarthy,  37  Minn. 
349,  decided  in  December,  1887.  The  court  divided  evenly 
on  the  question  as  to  whether  an  injunction  might  be  issued 
against  the  counterfeiting  of  the  Cigar  Makers'  label,  and 
the  judgment  of  the  trial  court,  to  the  effect  that  such  an 
injunction  might  be  issued,  was  affirmed  without  opinion. 

In  December,  1887,  the  general  term  of  the  superior 
court  of  the  State  of  New  York  affirmed  a  decision  of  the 
superior  court  of  the  City  of  New  York  granting  an  in- 
junction against  one  Moonelis,  who  had  counterfeited  the 
Cigar  Makers'  label.  The  court  held  that  "  the  plaintiff, 
being  a  member  of  the  Cigar  Makers  International  Union, 
had  an  interest  in  the  proper  use  of  the  label  which  might, 
upon  sufficient  grounds,  be  protected  by  injunction  against 
the  inequitable  use  of  those  labels."  The  case  was  carried 
to  the  court  of  appeals,  but  went  off  on  a  question  of  prac- 
tice. The  court,  however,  took  occasion  to  say:  "A 
material  fact  bearing  upon  the  right  of  the  plaintiffs  to  final 
relief  appears  to  be  the  force  and  effect  to  be  ascribed  to 
the  allegation  that  the  plaintiffs  are  cigar  makers  and 
whether  that  phrase  impairs  an  ownership  of  the  cigars 
thus  made  or  permits  the  inference  that  they  are  never  such 
owners.  The  implied  allegation  of  ownership  is  contro- 
verted in  the  answer  by  a  denial  of  any  proprietary  interest 
by  the  plaintiffs  in  the  cigars  thus  made  and  an  allegation 
that  the  pecuniary  interests  of  the  plaintiffs  are  not  affected 
by  the  use  or  non-use  of  the  labels  in  question.  The  issue 
thus  made  presents  a  serious  question  of  law  as  to  the  right 
of  the  plaintiffs  and  we  are  not  prepared  to  determine  it  in 
this  preliminary  proceedings  and  in  the  absence  of  findings 
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of  fact  showing  the  particular  grounds  upon  which  the 
judgment  is  based. "^ 

In  1888  the  court  of  equity  of  New  Jersey  in  the  case  of 
Schneider  v.  WilHams  [44  N.  J.  Eq.  391]  held  that  a  union 
could  not  acquire  valid  title  to  a  trade  mark  since  it  had  no 
property  right  in  the  cigars  which  were  made  by  its  mem- 
bers. This  decision  was  followed  in  56th  N.  J.  Eq.  649, 
but  the  latter  case  was  reversed  in  Schmalz  v.  Wooley  [57 
N.  J.  Eq.,  303]. 

The  Cigar  Makers'  Union  by  this  time  had  become  much 
impressed  with  the  idea  that  a  property  right  to  the  label 
could  be  shown  if  the  suits  for  the  protection  of  the  label 
were  undertaken  by  members  of  the  union  who  were  work- 
men and  also  owned  their  shops.  In  a  New  York  case, 
which  was  tried  in  a  lower  court  in  July,  1888,-  the  suit  was 
brought  in  the  name  of  a  member  of  the  union  who  was 
also  a  manufacturer  of  cigars  "  employing  nobody  but  him- 
self." A  conviction  was  secured  under  a  New  York  law 
making  it  a  criminal  offense  for  a  person  to  counterfeit 
trade  marks,  and  the  defendant  was  fined  fifty  dollars. 
This  was  the  first  case  in  which  the  union  had  secured  a 
criminal  conviction.  At  that  time  in  only"  two  states — New 
York  and  Pennsylvania — were  there  laws  providing  penal- 
ties for  counterfeiting  trade  marks.  The  only  remedy 
under  the  common  law  for  violation  of  the  property  right 
in  a  trade  mark  is  an  injunction  or  a  suit  for  damages.  The 
suit  for  damages  was  rarely  practicable  since  the  counter- 
feiting concern  was  not  usually  responsible,  and  the  injunc- 
tion did  not  serve  as  a  deterrent  for  future  counterfeiters. 
Until  the  New  York  case,  therefore,  the  remedy  by  injunc- 
tion had  been  the  sole  defence  against  counterfeiting.  The 
Cigar  Makers'  Union  was  much  elated  by  the  decision  in 
New  York,  and  still  more  gratified  when  the  case  was  de- 
cided in  its  favor  in  the  Supreme  Court.^ 

*Strasser  v.  Moonelis,  55  N.  Y.  Super.  Ct.  197,  11  N.  Y.  State, 
270,  108  N.  Y.,  611.     Cigar  Makers'  Journal,  June,  1888,  p.  9. 
^  Cigar  Makers'  Journal,  August,  1888,  p.  4. 
'People  V.  Fisher,  50  Hun  (N.  Y.),  552. 
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Almost  simultaneously  with  the  decision  in  the  Fisher 
case  came  a  decision  of  the  supreme  court  of  Minnesota.^ 
The  court  held  in  this  case,  by  a  vote  of  three  to  two,  that 
the  union  did  not  have  a  property  right  in  the  goods  manu- 
factured by  its  members  of  such  a  kind  as  to  give  it  a  right 
to  a  trade  mark.  The  minority  of  the  court,  while  agreeing 
that  heretofore  trade  marks  had  been  owned  by  persons  who 
had  a  property  interest  in  the  goods  on  which  the  mark  was 
placed,  argued  that  the  law  might  very  well  be  adapted  to 
cover  the  new  state  of  affairs  which  had  arisen.^ 

In  1889  the  question  of  counterfeiting  came  conspicuously 
to  the  front.  Advertisements,  openly  offering  to  supply 
manufacturers  with  counterfeit  labels,  appeared  in  a  trade 
journal.  Application  was  made  to  the  circuit  court  of  the 
United  States  for  the  Eastern  District  of  Missouri  for  an 
injunction  restraining  Herman  Ury,  who,  according  to  the 
allegation  of  the  union,  had  been  selling  counterfeit  labels 
under  the  name  of  B.  Alberts.  The  court  in  this  case  de- 
cided that  although  the  union  label  was  not  technically  a 
trade  mark,  protection  might  be  given  it  on  the  ground  that 
the  defendant  was  "perpetrating  a  fraud  which  injures  the 
complainant's  business  and  occasions  him  a  pecuniary  loss." 
The  court  differentiated  the  case  before  it  from  the  Conhaim 
and  Schneider  cases  by  pointing  out  that  in  this  case  the 
complainant  was  "himself  a  manufacturer  of  cigars  and 
according  to  the  averments  of  the  bill  has  built  up  a  profit- 
able trade  by  the  use  of  the  union  label,  which  trade  has 
been  damaged,  and  is  liable  to  be  further  damaged  by  the 

^  Cigar  Makers'  Protective  Union  v.  Conhaim,  40  Minn.  243. 

*They  said:  "The  whole  system  of  labor  or  trades  unions  is 
comparatively  modern,  and  perhaps  no  case  can  be  found  in  the 
books  involving  a  similar  state  of  facts.  But  it  is  one  of  the  chief 
excellencies  of  the  common  law  tliat  its  principles  are  capable  of 
application  to  new  conditions  as  they  arise,  and  1  think  that  it  but 
needs  a  correct  application  of  old  principles  to  the  new  state  of 
facts  to  protect  the  membership  of  this  union  in  the  benefits  of 
their  superior  skill  and  experience  as  cigar  makers,  against  the 
unfair  competition  of  one  who  fraudulently  imitates  or  counterfeits 
the  label,  adopted  to  distinguish  their  workmanship  from  that  of 
others." 
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fraudulent  acts  of  the  defendants."^  The  union  attempted 
to  secure  a  conviction  of  Ury  on  the  ground  of  criminal  con- 
spiracy, but  was  unable  to  do  so.- 

In  his  address  to  the  convention  of  1889  President  Stras- 
ser  recommended  that  "  all  suits  should  be  entered  in  the 
names  of  the  officers  of  the  union,  and  of  at  least  one  manu- 
facturer who  is  a  member  of  the  union  but  does  not  employ 
hands.  By  taking  this  precaution  of  including  at  least  one 
member  who  sells  his  own  product,  the  Courts  will  protect 
the  label  of  the  Cigar  Makers'  International  Union."  In 
connection  with  this  recommendation  it  was  also  advised 
that  local  unions  should  be  required  to  admit  small  manu- 
facturers to  membership.  Theretofore  the  constitution  of 
the  union  had  made  it  optional  with  local  unions  whether 
they  should  admit  such  applicants.  It  was  hoped  by  this 
means  to  bring  cases  of  label  counterfeiting  within  the  prin- 
ciple laid  down  in  the  case  of  Carson  v.  Ury. 

But  even  if  the  courts  in  the  various  States  had  been 
uniformly  willing  to  acquiesce  in  the  view  of  the  law,  a 
difficulty  presented  itself,  as  has  been  noted,  in  the  inade- 
quacy of  the  injunction  as  a  means  of  preventing  counter- 
feiting. Accordingly,  President  Strasser  recommended  that 
in  those  states  where  it  was  possible  the  enactment  of  laws 
subjecting  the  counterfeiter  and  dealer  to  criminal  prosecu- 
tion should  be  secured.^  Such  laws  had  within  the  year 
been  passed  in  Minnesota,  New  Jersey,  and  New  York. 
Since  1889  the  union  has  devoted  its  efforts  for  protecting 

^  Carson  v.  Ury,  39  Fed.  yyj.  It  was  held  in  Hetterman  v.  Powers 
[102  Ky.,  133I  that  the  right  of  members  of  the  union  in  the  label 
might  be  properly  protected  by  an  injunction  even  though  the 
members  were  not  manufacturers  or  sellers  of  cigars.  Mr.  W.  A. 
IMartin,  in  an  article  on  "  Union  Labels "  in  the  American  Law 
Review  for  July-August,  1908,  to  which  I  wish  here  to  make  a 
general  reference  of  indebtedness,  defends  the  decision  ,in  Hetter- 
man V.  Powers.  Mr.  Martin  supports  his  view  by  quotations  from 
the  Link  and  Moonelis  case,  but  it  seems  clear  that  in  both  of  these 
cases  the  arguments  of  the  courts  were  directed  to  establishing  the 
proposition  that  the  label  was  a  "  technical  trade  mark." 

'  Proceedings  of  the  Eighteenth  session  of  the  Cigar  Makers' 
Union,   1889,  p.  6. 

'  Proceedings  of  the  Eighteenth  Session  of  the  Cigar  Makers' 
International  Union,  1889,  p.  7. 


96  The  Trade  Union  Label.  [3 30 

the  label  to  securing  the  enactment  of  similar  laws  in  all  the 
States  rather  than  to  attempting  to  establish  the  common- 
law  right  of  a  union  to  a  trade  mark.  The  following  quo- 
tation from  the  report  of  the  president  of  the  Cigar  Makers' 
Union  for  1891  indicates  the  character  of  the  efforts  put 
forth  in  this  direction  and  the  difficulties  encountered: 

The  progress  made  since  the  last  convention,  in  placing  laws 
upon  the  statute  books  of  several  States  for  the  protection  of  the 
union  label  against  counterfeiters  and  pirates,  manifests  an  active 
spirit  in  the  ranks  of  our  local  unions.  It  demonstrates  the  fact 
that,  by  taking  proper  steps  in  the  right  direction,  legislation  for  the 
protection  of  our  interests  can  be  secured.  Laws  were  passed  by 
the  legislatures  of  the  following  States :  Massachusetts,  Kentucky, 
Ohio,  Kansas,  Colorado,  Nebraska,  Indiana,  Wisconsin,  Illinois, 
Michigan  and  Maine. 

Penal  clauses  providing  for  fines  and  imprisonment  are  incor- 
porated in  the  laws  of  the  following  States :  Massachusetts,  Illinois, 
Michigan,  Colorado,  Indiana,  Nebraska,  Kansas  and  Wisconsin. 

The  laws  passed  by  the  legislatures  of  Massachusetts,  Nebraska, 
Maine  and  Indiana  should  be  amended : 

In  the  law  of  Massachusetts  the  words  "  Whoever  knowingly  and 
wilfully  forges  and  counterfeits  "  should  be  stricken  out ;  it  will  be 
almost  impossible  to  convict  an  offender  while  that  remains  part  of 
the  law. 

Under  the  law  of  Nebraska,  no  violator  can  be  convicted  '  Unless 
he  had  been  notified  in  writing  by  the  owner  thereof,'  which  prac- 
tically means  that  the  first  offense  is  no  crime  and  can  not  be 
punished. 

The  law  of  Maine  is  practically  worthless,  because  it  provides 
for  a  local  label  only.  The  label  of  the  International  Union  can  not 
be  registered,  unless  the  property  right  is  assigned  to  a  treasurer  of 
a  local  union  in  that  State. 

The  law  of  Indiana  contains  many  weak  points.  It  allows  the 
sale  of  a  trademark  or  label  to  other  parties,  and  provides  protec- 
tion for  citizens  of  that  State  only.  It  has  no  value  for  the  Inter- 
national Union,  which  is  composed  of  citizens  of  United  States  and 
Canada.  The  label  is  the  property  of  the  entire  organization  which 
cannot  be  assigned  to  a  local  union  or  to  the  local  unions  of  a  single 
State. 

In  the  States  of  New  York  and  Illinois,  certificates  of  registra- 
tion have  been  obtained  in  the  name  of  the  Cigar  Makers'  Inter- 
national Union  of  America.  No  local  union  should  be  permitted 
to  apply  for  any  other  certificate. 

It  is  absolutely  necessary,  for  the  better  protection  of  the  label, 
to  secure  laws  providing  for  fine  and  imprisonment,  in  the  States  of 
Missouri  and  Pennsylvania,  which  seems  to  be  the  hot-bed  of 
counterfeiters  and  pirates.  I  would  therefore  suggest  that  an  appro- 
priation be  made  sufficient  to  meet  the  necessary  expenses.* 

*  Proceedings  of  the  Nineteenth  Session,  Cigar  Makers'  Inter- 
national Union,  1891.  Cigar  Makers'  Official  Journal,  October,  1891, 
PP-  5-6. 
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In  1908  laws  for  the  registration  and  protection  of  trade- 
union  labels  were  in  force  in  forty-one  States  and  territories. 
These  laws  in  general  provide  that  any  trade  union  may 
register  its  label  on  payment  of  a  small  fee  with  some  desig- 
nated state  official,  usually  the  secretary  of  state.  Any 
person  counterfeiting  such  a  label  is  guilty  of  a  misde- 
meanor. The  punishment  for  the  offense  is  usually  a  maxi- 
mum fine  varying  from  $100  to  $500,  or  a  maximum  impris- 
onment varying  from  three  months  to  one  year.  The  mini- 
mum fine  is  not  ordinarily  fixed,  but  in  a  few  states  it  is 
$25 ;  the  minimum  term  of  imprisonment  also  is  not  ordi- 
narily fixed,  but  in  a  few  States  it  is  three  months.^ 

^  Twenty-second  Annual  Report  of  the  Commissioner  of  Labor, 
1907. 


INDEX 


Actors'  Union,  30. 

Agreement  in  printing  trades, 
84-87. 

Alberts,  B.,  94. 

Allen  V.   McCarthy,  92. 

Allied  Printing  Trades  Council, 
21,  22,  35,  70,  83-87. 

Amalgamated  Wood  Workers' 
General  Council,  28,  33,  41, 
56. 

American  Federation  of  Labor, 
21,  22,  30,  31,  66,  67,  80. 

"  Appeal  to  the  Trade  and  Labor 
Unions  of  the  United  States 
and  Canada,"  16. 

Aurora,  111.,  Cigar  Makers' 
Union  of,  61. 

Bakery  and  Confectionery  Work- 
ers, 18,  24,  28,  33,  36. 

Barbers'  Union,  30,  33,  42,  54,  55. 

Blend,  Frederick,  14,  15. 

Bloete  V.  Simon,  91,  92. 

Boiler  Makers  and  Iron  Ship- 
builders, 24. 

Bookbinders,  International  Bro- 
therhood of.  83-87. 

Boot  and  Shoe  Workers,  18,  27, 
28,  34,  35,  47,  48,  52,  53,  64, 
65,  68,  69,  72,  78. 

Brewery  Workers'  Union,  33,  73, 

87. 
Brooks,  J.  G.,  19. 
Broom   and   Whisk  Makers,  33, 

59,  72. 
Brush  Makers,  41,  62,  72. 
Buttons,  23,  30,  43,  44. 
Can  Makers'  Mutual   Protective 
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label  with  the  Hat  Makers' 
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Hat  Finishers'  Association. 
Hatters'  Union,  18,  27,  33,  39,  40, 

41,  52,  56,  58,  59,  62,  65,  67, 

69,  70,  77,  78. 
Hetterman  v.  Powers,  95  note. 
Horseshoers'  Union,  29,  30,  33. 
Hotel  and  Restaurant  Employes' 

Union,  30.  33,  43,  62. 

International  Printing  Pressmen 
and  Assistants'  Union,  84-87. 

International  Stereotypers'  and 
Electrotypers'  Union,  84-87. 

International  Typographical  Un- 
ion, 33.  35.  41,  42,  47,  48,  57, 
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International  Union  of  Steam 
Engineers,  30,  88. 

Iron  Molders'  Union  of  North 
America,  24,  25,  26. 

Jacksonville,  111.,  Cigar  Makers' 
Union  in,   15. 

Jewelry  Workers'  Union,  65,  77. 

Joint  Conference  Board,  84,  85 
note. 

Journeyman  Horseshoers'  Un- 
ion, 41,  43. 

Journeyman  Tailors'  Union,  40, 
79;  agreement  with  Garment 
Workers,  79-80 

Kearney,  Denis,  12. 

Knights  of  Labor,  9,  17,  18,  19, 

33-      .   . 

Label — origin,  9;  introduction 
into  cigar  industry,  9-16; 
term  "union  label,"  11  note; 
widespread  use  of,  19-22;  of 
allied  trades,  21 ;  on  product, 
23-30 ;  legend  on,  24,  25 ; 
methods  of  attaching,  25-28; 
forms  of,  28-30;  universal 
design,  31 ;  manufacturers' 
right  to  use  of,  34-35 ;  ad- 
vertisement of,  45-49;  in- 
fringement of,  49-50,  89-97 ; 
women  and,  72;  not  a  guar- 
antee of  quality,  76-77 ;  ex- 
tent of  use,  77-78;  disputes 
over  use  of,  79-83 ;  of  feder- 
ated unions,  83-87;  counter- 
feiting of,  89,  91,  93-97; 
legality  of,  90-97. 

Label  custodian,  35,  37. 

Label  holder,  33. 

Label  secretary,  36. 

Ladies'  Garment  Workers'  Un- 
ion, 33,  67,  72,  80,  81;  label 
secretary  of,  37. 

Leather  Workers  on  .  Horse 
Goods,  42. 

Legends  on  labels,  24. 

Link,  Bernard,  90. 

Link  case,  90  and  note,  92. 

Lynch,  President,  66. 

Machinists'  Union,  22. 

Manufacturers'  right  to  use  of 
label,  34,  35. 

Martin,  W.  A.,  95  note. 

Meat  Cutters  and  Butcher  Work- 
men, 26,  30,  43,  65,  72. 

Metal  Mechanics'  Union,  22. 

Metal  Polishers  and  Buffers,  20, 
22. 


Molders  and  Stove  Mounters,  18, 
20,  74. 

Moonelis  Case,  see  Strasser  v. 
Moonelis. 

Musicians'  Union,  20,  30;  uni- 
forms proposed,  30. 

Muther,  Frank,  10. 

National  Building  Trades'  Coun- 
cil, 22. 

National  Print  Cutters'  Associa- 
tion of  America,  28,  29,  49 ; 
"cutters,"  28;  "putters  on," 
29. 

56  N.  J.  Eq.  649,  93- 

One-man  shop,  60-62,  95. 

Omaha,  Union  Label  and  Home 
Industry  League  of,  68; 
Western  Laborer  of,  68. 

Painters,  Decorators,  and  Paper- 
hangers,  33,  35,  43. 

Painters'  Union,  33,  35. 

Paper  Makers'  Union,  25. 

People  V.  Fisher,  93,  94. 

Photo  Engravers'  Union,  84-87. 

Piano  and   Organ  Workers,  33, 

57,  59- 

Poles  in  hat  industry,  17. 

Printers'  Union,  27. 

Retail  Clerks'  International  Pro- 
tective Association,  20,  30, 
33,  42,  62,  69. 

Rubber  Workers'  Union,  21,  26. 

St.  Louis,  Cigar  Makers'  Union 
of,   12-14,  89. 

San  Francisco,  Cigar  Makers' 
Union  in,  9,  63,  89;  Laundry 
Workers  in,  82;  Carpenters' 
Eight  Hour  League  of,  10. 

Schmalz  v.  Wooley,  93. 

Schneider  v.  Williams,  93. 

Sheet  Metal  Workers,  33,  38,  42, 

.  49- 

Shirt,  Waist,  and  Laundry 
Workers,  29,  30,  33,  34,  39, 
41,  42,  47,  48,  80-83,  87,  88. 

Shop  card,  23,  30,  42,  54. 

Shop  stewards,  etc.,  38,  39. 

Simon,  Martin,  91. 

Slavs  in  hat  industry,  17. 

Stationary  Firemen,  30,  87,  88. 

Stationary  Engineers,  87. 

"  Stickers,"  66,  71. 

Store  card,  62. 

Strasser,  President.  15,  16,  61,  95. 

Strasser  v.  Moonelis,  92,  93. 

Tailors'  Union,  18,  27. 
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PREFACE. 


This  paper  is  a  study  of  the  questions  of  public  law 
involved  in  the  doctrine  of  immunity  of  the  state  from  suit, 
and  especially  of  the  relation  of  this  doctrine  to  suits  against 
public  officers.  It  does  not  include  a  consideration  of  the 
extent  to  which  suits  against  themselves  are  allowed  by  the 
United  States  and  by  the  several  States,  nor  of  the  prin- 
ciples of  law  governing  cases  brought  under  such  per- 
mission. The  determination  of  the  philosophical  basis  of 
the  responsibility  of  the  state,  also,  does  not  fall  within  the 
scope  of  this  paper. 

The  study  is  based  mainly  on  the  cases  decided  by  the 
supreme  court  of  the  United  States,  both  because  of  the 
greater  importance  of  those  cases,  and  because  the  supreme 
court  is  the  only  tribunal  before  which  has  come  any  con- 
siderable number  or  variety  of  suits  of  this  class.  If  the 
criticism  of  some  of  the  decisions  seems  too  free,  I  trust  it 
will  be  pardoned ;  for  it  is  not  inconsistent  with  the  most 
profound  respect  for  the  court. 

For  convenience,  the  use  of  the  word  state  in  the  generic 
sense,  and  the  use  of  the  word  State  as  applied  to  the  States 
of  the  United  States,  will  be  distinguished  by  capitalizing 
the  latter.  Wherever  the  term  supreme  court  is  used  with- 
out other  designation,  reference  is  had  to  the  supreme 
court  of  the  United  States. 

I  gladly  embrace  this  opportunity  of  expressing  my 
grateful  obligation  to  Professor  Willoughby,  head  of  the 
department  of  political  science  at  the  Johns  Hopkins  Uni- 
versity. It  is  to  his  broad  grasp  and  clear  exposition  of 
constitutional  law  that  I  owe  my  great  interest  in  the 
subject.  K.  S. 

June,  1910. 
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PART  I. 

SUITS  AGAINST  THE  STATE. 


CHAPTER  I. 

The  General  Doctrine. 

Its  foundation. 

The  doctrine  that  the  sovereign  power  may  not  be  sued 
without  its  consent  came  to  the  United  States  as  a  part  of 
the  EngHsh  law.  In  Continental  jurisprudence  it  has  a  more 
limited  scope  than  in  English  law.  Ultimately,  the  doctrine 
goes  back  to  the  Roman  law. 

In  England,  at  the  time  of  the  institution  of  royal  courts, 
it  would  have  been  a  strange  proceeding  for  judges,  acting 
for  the  king  as  his  personal  agents,  to  have  attempted  to 
hale  him  into  court  against  his  will.  The  principle  of 
Roman  law  that  "  the  will  of  the  prince  is  law,"'  though 
never  adopted  in  England,  influenced  the  judges  to  some 
extent,  and  served  to  give  color  to  the  immunity  of  the 
king.  Later,  the  position  of  the  courts  became  established, 
absolutism  was  definitely  negatived  by  the  rise  of  constitu- 
tional monarchy,  and  the  king  in  his  public  capacity  be- 
came differentiated  from  the  king  in  his  private  capacity. 
The  reason  stated  above  then  no  longer  applied  to  suits 
against  him  in  his  private  character;  and  his  immunity  in 
this  respect  is  simply  a  Historical  persistence.^  The  same 
reason  continued,  on  the  other  hand,  for  the  immunity  of 
the  crown  as  the  personification  of  the  English  state.     It 

^  For  a  tendency,  however,  to  accord  a  similar  immunity  to  the 
president  of  the  United  States,  as  a  matter  of  public  policy  in  the 
case  of  the  chief  executive,  see  Goodnow :  Admin.  Law  of  the  U.  S., 
PP-  91,  435- 

9 


lO  The  Non-Suability  of  the  State.  [344 

is  the  ground  upon  which  Justice  Miller  rested  the  doctrine 
of  the  non-suability  of  the  state:  "It  seems  most  probable 
that  it  has  been  adopted  in  our  courts  as  a  part  of  the 
general  doctrine  of  publicists  that  the  supreme  power  in 
every  state,  wherever  it  may  reside,  shall  not  be  compelled, 
by  process  of  courts  of  its  own  creation,  to  defend  itself  in 
those  courts."^  And  it  is  this  ground,  namely,  that  a  court, 
the  agent  of  the  state,  cannot  subject  its  creator  to  its 
jurisdiction,  that  is  here  adopted  as  the  most  obvious  and 
sensible  explanation. 

Acceptance  of  this  foundation  of  the  doctrine  does  not 
prevent  the  recognition  of  other  reasons  in  justification. 
The  courts  commonly  dwell  upon  the  public  policy  and 
practical  utility  of  the  exemption.  Justice  Gray  expressed 
this  view  admirably :  "  The  broader  reason  is  that  it  would 
be  inconsistent  with  the  very  idea  of  supreme  executive 
power,  and  would  endanger  the  performance  of  the  public 
duties  of  the  sovereign,  to  subject  him  to  repeated  suits  as 
a  matter  of  right,  at  the  will  of  any  citizen,  and  to  submit  to 
the  judicial  tribunals  the  control  and  disposition  of  his 
public  property,  his  instruments  and  means  of  carrying  on 
his  government  in  war  and  in  peace,  and  the  money  in  his 
treasury."^ 

Another  view  of  the  exemption,  resting  upon  the  eminent 
authority  of  Justice  Holmes,  is  this :  "  A  sovereign  is  exempt 
from  suit,  not  because  of  any  formal  conception  or  obsolete 
theory,  but  on  the  logical  and  practical  ground  that  there 
can  be  no  legal  right  as  against  the  authority  that  makes 
the  law  on  which  the  right  depends."'  This  afforded  a 
basis  for  the  extension  of  the  exemption  to  the  territory 
of  Hawaii :  "As  the  ground  is  thus  logical  and  practical, 
the  doctrine  is  not  confined  to  powers  that  are  sovereign  in 
the  full  sense  of  juridical  theory,  but  naturally  is  extended 
to  those  that,  in  actual  administration,  originate  and  change 
at  their  will  the  law  of  contract  and  property,  from  which 


'  U.  S.  V.  Lee,  io6  U.  S.  196. 

*  Briggs  V.  Light-boats,  11  Allen  157,  162. 

•Kawanakoa  v.  Polybank,  205  U.  S.  349. 
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persons  within  the  jurisdiction  derive  their  rights.  A  suit 
presupposes  that  the  defendants  are  subject  to  the  law 
invoked.  Of  course,  it  cannot  be  maintained  unless  they 
are  so.  But  that  is  not  the  case  with  a  territory  of  the 
United  States,  because  the  territory  itself  is  the  fountain 
from  which  rights  ordinarily  flow." 

Now,  this  view  of  Justice  Holmes  was  not  necessary  to 
the  decision.  The  reason  of  public  policy  might  well  have 
been  held  to  extend  to  a  government  exercising  such  broad 
powers  as  the  territory  of  Hawaii.  Or,  the  view  might 
have  been  taken — which  I  think  is  the  proper  view  of  all 
local  governments — that  a  territory  stands,  for  its  purposes, 
simply  in  the  stead  of  the  superior  government,  and  is 
therefore  entitled  to  the  same  immunity  from  suit,  an 
immunity  which  the  territory,  not  being  made  a  mere  muni- 
cipal corporation,  has  not  lost.  Nor  do  I  think  that  the 
view  of  Justice  Holmes  is  sound.  His  statement  that  "  a 
suit  presupposes  that  the  defendants  are  subject  to  the  law 
invoked "  is  contrary  to  the  position  towards  which  he 
inclined  in  Missouri  v.  Illinois,^  and  which  Justice  Brewer 
adopted  in  Kansas  v.  Colorado,-  that,  in  the  main,  there  is 
no  law  governing  the  States  in  relation  to  each  other,  and 
that  the  supreme  court  must  build  up  what  Justice  Brewer 
called  an  "  interstate  common  law."  Law  is  necessary  for 
jurisdiction;  but,  having  jurisdiction,  it  is  the  function  of  a 
court  to  administer  justice,  according  to  law  if  any  law  is 
applicable,  but  to  administer  justice  at  all  events.  H  no 
law  is  applicable,  the  court  should,  in  the  language  of 
Justice  Holmes,  "  be  governed  by  rules  explicitly  or  implicitly 
recognized  "  in  the  relations  of  the  parties.  The  state,  in  its 
relations  to  individuals,  may  be  considered  as  acting  with 
reference  to  the  ordinary  principles  of  law.  Certain  it  is 
that  the  courts  are  constantly  applying  to  cases  between  the 
state  and  individuals,  with  certain  modifications,  the  ordi- 
nary principles  of  law.  And  this  is  true,  not  only  in  the 
matter  of  contracts,  but  even  in  such  cases  as  "  The  Siren  "^ 

^200  U.  S.  496. 
206  U.  S.  46. 
7  Wall.  152. 
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and  "  The  Davis,"^  in  which  maritime  Hens  were  held  to 
attach  to  property  of  the  United  States  just  as  to  property 
of  individuals. 

1)1  intetiiational  lazv. 

The  discussion  thus  far  has  related  to  the  immunity  of 
the  state  from  suit  in  its  own  courts.  The  immunity  in  the 
courts  of  another  state  must,  of  course,  rest  upon  a  different 
basis.  It  is  founded  upon  the  international  comity  accord- 
ing to  which,  in  the  language  of  Chief  Justice  Marshall,  "  all 
.sovereigns  have  consented  to  a  relaxation,  in  practice,  in 
cases  under  certain  peculiar  circumstances,  of  that  absolute 
and  complete  jurisdiction  within  their  respective  territories 
which  sovereignty  confers,"-  in  favor  of  other  sovereigns. 

The  extent  of  the  exemption  depends  upon  the  point  of 
view.  Sir  Robert  Phillimore,  in  the  case  of  "  The  Char- 
kieh,"^  stated  the  principle  to  be  that  the  sovereign  "  is 
personally  exempt  from  all  process  in  a  civil  cause,  and 
from  any  action  which  renders  such  service  necessary." 
An  admiralty  proceeding  in  rem  does  not  require  such  ser- 
vice. The  exemption  of  property  of  a  foreign  sovereign 
from  such  an  action  he  rested,  therefore,  not  upon  tne 
immunity  from  suit,  but  separately  upon  the  same  "  object 
of  international  law "  as  sustains  the  personal  immunity 
from  suit — "  to  substitute  negotiations  between  govern- 
ments .  .  .  for  the  ordinary  use  of  courts  of  justice  in  cases 
where  such  use  would  lessen  the  dignity  or  embarrass  the 
functions  of  the  representatives  of  a  foreign  state."  He 
limited  the  exemption,  accordingly,  to  cases  where  the  res 
"  can  in  any  fair  sense  be  said  to  be  connected  with  the 
jus  coronae  of  the  sovereign";  though  he  doubted  but  what, 
even  in  the  case  of  a  public  war  vessel,  a  proceeding  in  rem 
might  be  maintained  where  a  maritime  lien  is  given  by  the 
jus  gentium.  A  similar  view — that  certain  classes  of  prop- 
erty devoted  to  religious  or  public  purposes  are  exempt 
from  liens,  but  that  where  such  a  lien  exists  it  may  be  en- 

'  10  Wall.  15. 


'  10  Wall.  15. 

'  "The  Exchange,"  7  Cranch  116. 
42  L.  J.  Adm.  17. 
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forced  in  rem — is  indicated  in  the  opinion  of  Justice  Story 
in  U.  S.  V.  Wilder.^  Chief  Justice  Waite,  also,  in  "  The 
Fidelity,"-  took  the  view  that  the  exemption  of  public 
vessels  from  admiralty  suits  in  rem  arises  not  out  of  a  want 
of  power  to  sue  the  public  owner,  but  out  of  a  want  of 
liability  on  the  part  of  the  vessel.  All  of  these  expressions, 
it  may  be  said,  are  purely  obiter. 

The  position  of  Sir  Robert  Phillimore  was  repudiated  by 
the  court  of  appeals  in  "  The  Parlement  Belge,"^  revers- 
ing his  decision  refusing  exemption  to  a  vessel,  the  public 
property  of  Belgium,  used  for  the  mails,  and  incidentally 
engaged  in  ordinary  carrying  trade.  The  court  criticized 
his  "  intimation  of  an  opinion,  not  yet  conclusively  formed, 
that  proceedings  in  rem  are  a  legal  procedure  solely  against 
property,  and  not  directly  or  indirectly  against  the  owner 
of  the  property " ;  and  regarded  a  libel  in  rem  as  an  in- 
direct way  of  impleading  the  owner,  the  result  of  admiralty 
necessity.  "  To  implead  an  independent  sovereign  in  such 
a  way  is  to  call  upon  him  to  sacrifice  either  his  prop- 
erty or  his  independence.  To  place  him  in  that  position 
is  a  breach  of  the  principle  upon  which  his  immunity  from 
jurisdiction  rests."  The  same  view  of  a  libel  in  rem  was 
taken  by  the  judicial  committee  of  the  privy  council  in 
Young  V.  S.  S.  Scotia,*  in  which  it  was  held  that  a  lien  for 
salvage  could  not  be  enforced  against  a  ferry-boat,  the  prop- 
erty of  the  crown,  destined  for  service  in  the  operation  of 
a  government  railway  in  Canada.  "  Where  you  are  dealing 
with  an  action  in  rem  for  salvage,  the  particular  form  of 
procedure  which  is  adopted  in  the  seizure  of  the  vessel  is 
only  one  mode  of  impleading  the  owner."  In  "  The  Jassy,"" 
a  vessel  owned  under  similar  conditions  by  the  Roumanian 
government  was  held  exempt.  In  Mason  v.  Intercolonial 
Railway  of  Canada,®  the  supreme  court  of  Massachusetts 

^  3  Sumner  308. 

- 16  Blatchf.  569. 

*S  Prob.  Div.  197. 

*8gh.  T.  374. 

'75  L.  J.  (N.S.)   P.D  &  Adm.  Div.  93- 

*  197  Mass.  349. 
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dismissed  for  want  of  jurisdiction  a  suit  by  trustee  process 
for  a  tort  against  the  Intercolonial  Railway,  unincorporated, 
the  property  of  the  crown. 

The  better  view,  then,  of  the  principle  governing  the 
immunity  of  a  state  from  suit  in  the  courts  of  another  state, 
is  that  no  state  will  subject  another  state  to  its  territorial 
jurisdiction;  so  that  the  immunity  extends,  not  only  to 
actions  requiring  personal  process,  but  also  to  actions  in  rem 
against  the  property  of  the  state. 


CHAPTER  11. 

The  Doctrine  in  the  United  States.     Under  the  Fed- 
eral Constitution. 

In  Chisholm  v.  Georgia/  some  doubt  was  expressed  as 
to  the  applicability  of  the  doctrine  of  non-suability  of  the 
state  to  a  republic.  Justice  Wilson  limited  the  doctrine  to 
autocratic  sovereigns.  In  the  United  States,  according  to 
his  view,  the  people  are  sovereign ;  they  have  not  delegated 
all  their  powers  to  the  State  governments;  hence  these 
governments — or,  regarded  as  artificial  persons,  the  States 
— are  not  sovereign  in  this  sense.  This  reasoning  applies  as 
much  to  the  United  States  as  to  a  State;  though  Justice 
Wilson  did  not  expressly  say  that  the  United  States  is  liable 
to  suit.  Doubtless,  he  would  have  found  some  ground  of 
distinction.  Chief  Justice  Jay  adopted  a  somewhat  different 
line  of  reasoning.  Immunity  from  suit,  he  said,  naturally 
attached  to  a  feudal  sovereign  as  the  sole  fountain  of 
justice;  but  where  the  citizens  are  equal  and  are  joint 
tenants  of  the  sovereignty,  there  is  no  reason  why  one 
citizen  may  not  sue  the  rest.  He  saw  no  more  difficulty  in 
a  suit  against  the  fifty  thousand  citizens  of  Delaware,  than 
against  the  forty  thousand  of  the  city  of  Philadelphia.  The 
liability  of  the  United  States  to  suit  he  doubted  simply  on  the 
practical  ground  that  the  courts  of  the  United  States  could 
not  rely  on  the  executive  arm  of  the  government  in  such 
case  to  support  their  proceedings  and  judgments. 

Manifestly,  these  views  are  based  on  false  political 
theories.  And  the  doctrine  of  non-suability  of  the  state 
was  early  established  in  American  law.  It  was  accepted 
by  all  in  the  discussions  in  convention  over  the  clause  in 
the  constitution  extending  the  judicial  power  of  the  United 

*2  Dall.  419. 
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States  to  "  controversies  between  a  State  and  the  citizens 
of  another  State."  It  was  no  doubt  cHnched  by  the  storm 
of  protest  raised  by  Chisholm  v.  Georgia.  No  State  court 
has  seriously  questioned  it.  And  in  Cohens  v.  Virginia,^  in 
which,  according  to  Justice  Miller,  the  general  doctrine  was 
first  recognized  by  the  supreme  court,  it  was  taken  for 
granted. 

A  different  question  is  whether,  in  our  federal  system, 
the  United  States  and  the  States,  respectively,  are  entitled 
to  immunity  from  the  jurisdiction  of  the  courts  of  the 
other.  The  State  courts  have  never  denied  the  immunity 
of  the  United  States.  And,  as  might  be  expected,  the 
supreme  court  will  enforce  this  immunity,  as  in  Stanley  v. 
Schwalby,^  by  reversing  the  action  of  a  State  court.^  This 
action  is  abundantly  justified  on  the  ground  of  the  supremacy 
of  the  federal  government,  or  of  an  implied  principle  of 
our  federal  system,  as  in  the  matter  of  exemption  of  federal 
and  State  governmental  agencies,  respectively,  from  taxation 
by  the  other. 

The  question  of  the  liability  of  a  State  to  suit  in  a  court 
of  the  United  States  arose  upon  a  construction  of  the  pro- 
vision of  article  III  of  the  constitution,  that  "The  judicial 
power  of  the  United  States  shall  extend  ...  to  contro- 
versies .  .  .  between  a  State  and  citizens  of  another  State." 
In  August  term,  1791,  Alexander  Chisholm,  a  citizen  of 
South  Carolina,  brought  action  of  assumpsit  in  the  supreme 
court  against  the  State  of  Georgia.*  On  July  11,  1792,  the 
marshal  for  the  district  of  Georgia  made  return  of  service 
on  the  governor  and  attorney  general  of  Georgia.  On  August 
II,  Attorney  General  Randolph,  counsel  for  plaintiff, 
moved :  "  That  unless  the  State  of  Georgia  shall,  after  rea- 
sonable previous  notice  of  this  motion,  cause  an  appearance 


'6  Wheat.  382. 
162  U.  S.  255.    In  this  case,  the  Texas  court  considered  that  the 
United   States  had  waived  its  immunity.     The  supreme  court  held 
contra. 

'  See  also  Carr  v.  U.  S.,  98  U.  S.  433. 

*  2  Dallas  419.  Similar  cases  bronsht  about  the  same  time — Van 
Stophorst  V.  Md.,  2  Dall.  401,  Oswald  Admr.  v.  State  of  N.  Y.,  2 
Dall.  401,  2  Dall.  415. 
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to  be  entered  in  behalf  of  the  said  State,  on  the  fourth  day 
of  the  next  term,  or  shall  then  show  cause  to  the  contrary, 
judgment  shall  be  entered  against  the  said  State,  and  a  writ 
of  enquiry  of  damages  be  awarded."  But,  to  avoid  every 
appearance  of  precipitancy,  and  to  give  the  State  time  to 
deliberate  on  the  measures  she  ought  to  adopt,  on  motion  of 
Mr.  Randolph  it  was  ordered  by  the  court  that  the  con- 
sideration of  the  motion  be  postponed  to  the  next  term. 
Messrs.  Ingersoll  and  Dallas  presented  a  written  remon- 
strance and  petition  on  behalf  of  Georgia  against  the  exer- 
cise of  jurisdiction  in  the  cause;  but,  in  consequence  of 
positive  instructions,  they  declined  taking  any  part  in  argu- 
ment. The  case  was  submitted  on  February  5,  1793,  on  the 
argument  of  Mr.  Randolph  alone.  On  February  18,  the 
decision  of  the  court  was  handed  down  on  the  great  ques- 
tion whether  a  State  might  be  involuntarily  impleaded  in  a 
federal  court.  Four  justices — John  Jay,  Chief  Justice,  of 
New  York ;  John  Blair,  of  Virginia ;  William  Gushing,  of 
Massachusetts;  and  James  Wilson,  of  Pennsylvania — joined 
to  hold  the  State  liable.  James  Iredell,  of  North  Carolina, 
alone  dissented. 

The  main  stand  of  the  majority  was  upon  the  letter  of  the 
constitution.  As  ]\Ir.  Randolph  argued,  conceding,  as  he 
did,  the  sovereignty  of  the  States,  if  the  constitution  pro- 
vided for  jurisdiction  over  them  by  the  federal  courts,  that 
was  simply  one  of  many  diminutions  of  sovereignty.  On 
the  other  hand,  the  provision  might  be  construed  in  the  light 
of  established  principles,  as  the  grant  of  judicial  power  has 
been  construed  in  other  respects.^  The  courts  of  the  United 
States  are  courts  of  limited  jurisdiction;  and,  if  the  judicial 
power  had  not  been  extended  to  cases  in  which  a  State 
should  be  a  party,  no  jurisdiction  could  have  been  enter- 
tained in  such  cases  even  with  the  consent  of  the  State.^ 
The  provision  covering  such  cases  might  well  be  construed 
as  conferring  jurisdiction  subject  to  the  established  doctrine 

1  Cherokee  Nation  v.  Georgia,  5  Pet.  i.  Wisconsin  v.  Pelican  Ins. 
Co..  127  U.  S.  265. 

'  Postal  Tel.  Co.  v.  Alabama,  155  U.  S.  482. 
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that  a  state  cannot  be  sued  without  its  consent.  Justice 
Iredell  was  strongly  of  opinion  that  the  constitution  was  to 
be  construed  "as  intending  merely  a  transfer  of  jurisdiction 
from  one  tribunal  to  another."  And  this  view  was  adopted 
by  Justice  Bradley,  speaking  for  the  court  in  Hans  v. 
Louisiana.^  "  The  truth  is  that  the  cognizance  of  suits  and 
actions  unknown  to  the  law,  and  forbidden  by  the  law,  was 
not  contemplated  by  the  constitution  when  establishing  the 
judicial  power  of  the  United  States.  .  .  .  The  suability  of  a 
state  without  its  consent  was  a  thing  unknown  to  the  law." 
Which  construction  was  proper  should  have  been  deter- 
mined upon  two  considerations :  the  spirit  of  the  constitu- 
tion, and  the  intention  of  those  who  adopted  it.  Justice 
Wilson  and  Attorney  General  Randolph,  the  master  minds 
on  their  side,  were  strongly  convinced  of  the  necessity  of 
allowing  suits  against  the  States  in  the  courts  of  the  United 
States  on  federal  grounds — the  maintenance  of  harmony, 
and  the  enforcement  of  constitutional  limitations.-  Natu- 
rally, with  such  political  views,  they  held  that  the  spirit  of 
the  constitution  demanded  a  literal  construction.  Justice 
Iredell  differed  even  upon  the  question  of  policy.  The  other 
consideration,  the  actual  intention  upon  the  particular  point 
of  those  who  adopted  the  constitution,  was  completely 
ignored.  In  the  main,  the  provision  seems  to  have  been 
overlooked  in  the  State  conventions.  But  where  its  signifi- 
cance was  appreciated,  it  was  made  the  subject  of  violent 
attacks  by  the  opponents  of  the  constitution,  attacks  that 
were  successfully  met  only  by  the  solemn  assurances  of  its 
friends — Hamilton,  Madison,  Marshall — that  such  an  un- 
heard of  thing  as  a  suit  by  an  individual  against  a  State  was 
never  contemplated.     Certainly,  it  may  be  taken  for  granted 

» 134  U.  S.  I. 

*  Randolph  had  expressed  similar  views  in  the  Virginia  conven- 
tion. Wilson  was  probably  responsible  for  the  provision  in  ques- 
tion. 

For  a  collection  of  the  historical  facts  upon  the  provision  of  the 
judiciary  article,  upon  Chisholm  v.  Ga.,  and  upon  the  adoption  of 
the  iith  amendment,  see  "The  Eleventh  Amendment",  an  address 
before  the  Virginia  State  Bar  Assn.,  July  30,  1907,  by  A.  Caperton 
Braxton. 
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that  the  constitution  could  never  have  been  adopted  if  it 
had  been  understood  to  contain  the  doctrine  of  Chisholm  v. 
Georgia.  The  action  of  the  court  was  regarded  as  the 
imposition  of  personal  political  views.  It  was  met  by  a 
storm  of  protest  throughout  the  country,  and  the  reversal  of 
the  action  by  the  eleventh  amendment.^ 

Justice  Iredell,  although  expressing  an  opinion  strongly 
against  a  literal  construction  of  the  constitution,  restricted 
his  decision  to  a  narrower  ground.  He  took  the  position 
that  the  constitutional  grant  of  judicial  power  required 
legislation  by  congress  to  put  it  into  effect ;  and  that  "  what- 
ever be  the  true  construction  of  the  constitution  in  this 
particular ;  whether  it  is  to  be  construed  as  intending  merely 
a  transfer  of  jurisdiction  from  one  tribunal  to  another,  or 
as  authorizing  the  legislature  to  provide  laws  for  the  deci- 
sion of  all  possible  controversies  in  which  a  State  may  be 
involved  with  an  individual,  without  regard  to  any  prior 
exemption;  yet  it  is  certain  that  the  legislature  has  in  fact 
proceeded  upon  the  former  supposition,  and  not  upon  the 
latter."  The  judiciary  act  conferred  upon  the  courts  of 
the  United  States  the  power  to  issue  certain  specified  writs, 
and  such  other  writs  as  should  be  necessary  to  the  exercise 
of  their  jurisdiction,  "  agreeable  to  the  principles  and  usages 
of  law."  But,  Justice  Iredell  reasoned,  this  did  not  confer 
power  to  issue  a  writ  against  a  State,  because  there  was  no 
mode  applicable  of  proceeding  against  a  State  "  agreeable  to 
the  principles  and  usages  of  law."  None  of  the  States  made 
provision  for  such  proceedings  at  the  time  of  the  judiciary 
act,  even  if  such  provision  would  have  availed  in  this  case. 
The  only  other  possible  source  was  the  English  law;  and 
in  a  learned  exposition  of  petition  of  right  and  of  process 
in  exchequer.  Justice  Iredell  showed  that  these  remedies 
against  the  crown  were  of  an  entirely  different  nature  than 
the  action  in  hand. 

*  In  February  term,  1794,  judgment  was  entered  for  the  plaintiff 
in  Chisholm  v.  Georgia,  and  the  writ  of  enquiry  awarded.  The 
writ,  however,  was  never  sued  out  and  executed ;  so  that  the  cause, 
with  all  similar  causes,  was  swept  from  the  records  by  the  eleventh 
amendment,  agreeably  to  the  unanimous  determination  of  the  judges 
in  Hollingsworth  v.  Va.,  February  term,  1798. 
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This  reasoning,  it  seems  to  me,  is  faulty.  It  would  limit, 
in  cases  where  a  State  is  suable  as  of  right,  to  forms  of 
action  where  the  state  is  not  suable  as  of  right.  If  a  State 
is  suable  as  of  right,  the  ordinary  forms  of  action  ought  to 
lie.  Thus,  Attorney  General  Randolph  took  it  for  granted 
that,  if  a  State  is  liable  to  suit,  assumpsit  would  lie.  The 
majority  justices  did  not  discuss  the  question  upon  which 
Justice  Iredell  based  his  decision,  except  as  to  the  matter 
upon  whom  service  on  the  State  should  be  served,  upon 
which  they  agreed  that  the  service  in  the  case  in  hand  was 
sufficient.  Certainly,  the  supreme  court  has  always  held 
itself  fully  equipped,  as  to  process,  service,  course  upon  fail- 
ure to  appear,  judgment,  to  exercise  its  original  jurisdiction 
in  cases  in  which  a  State  is  a  party.^ 

If  the  view  be  adopted  that  the  constitutional  provision 
extending  the  judicial  power  to  suits  between  a  State  and 
the  citizens  of  another  State  is  to  be  construed  in  the  light 
of  established  principles,  the  question  remains  whether  the 
position  of  the  States  in  the  Union  is  such  as  to  entitle  them 
to  the  principle  of  exemption  in  a  court  of  the  United 
States.  This  question  was  not  satisfactorily  discussed  in 
Chisholm  v.  Georgia.  As  already  stated,  those  of  the 
majority,  in  the  main,  whether  accepting  the  sovereignty  of 
the  States  or  expressing  no  opinion  thereupon,  relied  on 
the  words  of  the  constitution.  Justice  Wilson  himself  justi- 
fied his  'grandiloquent  pronouncement  that  "  the  question 
.  .  .  may.  :)erhaps,  be  ultimately  resolved  into  one  no  less 
radical  thai  this — do  the  people  of  the  United  States  form  a 
nation?"  by  no  real  exposition  of  the  position  of  a  State  in 
the  Union.  The  theory  of  divided  sovereignty  accepted  at 
the  time  of  Chisholm  v.  Georgia  would  clearly  sustain  the 
exemption.    Whether,  accepting  the  present  doctrine  of  the 


'  For  rules  of  court  governing  cases  in  which  a  State  is  defendant, 
see  Grayson  v.  Va..  3  Dall.  320. 

For  varying  opinions  as  to  whether  the  power  to  exercise  the  orig- 
inal jurisdiction  conferred  by  the  constitution  is  inherent  in  the 
.supreme  court,  or  whether  it  is  derived  from  act  of  congress,  see 
N.  J.  V.  N.  Y.,  5  Pet.  284:  R.  I.  v.  Mass.,  12  Pet.  657;  Pa.  v.  Wheel- 
ing, etc.  Bridge  Co.,  13  How.  518;  Fla.  v.  Ga.,  17  How.  478;  Ky.  v. 
Dennison,  24  How.  66.    Also  Wise.  v.  Pelican  Ins.  Co.,  127  U.  S.  265. 
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unity  of  sovereignty  in  the  United  States,  the  exemption  of 
a  State  may  be  supported  upon  an  implied  principle  of  our 
federal  system  of  government,  may  be  debated,  in  view  of 
other  federal  reasons  in  favor  of  liability.  Looking  at  the 
matter  entirely  apart  from  the  constitutional  provision,  a 
State  would, 'of  course,  be  entitled  to  exemption  upon  the 
extension  of  the  principle,  as  in  Kawanakoa  v.  Polybank,^ 
to  any  government  that  exercises  general  legislative  powers. 
Whether,  however,  a  principle  of  exemption  based  upon 
anything  less  than  actual  sovereignty  should  control  the 
words  of  the  constitution,  seems  doubtful. 

From  the  above  discussion,  it  will  be  seen  that  the  court 
had  a  difficult  case  in  Chisholm  v.  Georgia.  The  decision, 
whether  right  or  wrong,  that  a  State  might  be  subjected  to 
suit  by  a  citizen  of  another  State,  was,  however,  overturned, 
and  the  question  finally  settled  by  the  eleventh  amendment, 
providing  that  "  The  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  State,  or  by  citizens  or  subjects  of  any 
foreign  state." 

Evidently,  the  idea  never  occurred  to  anyone  at  the  time 
of  the  adoption  of  the  eleventh  amendment  that  a  suit 
might  be  brought  in  a  court  of  the  United  States  against 
a  State  by  its  own  citizen,  under  the  grant  of  judicial  power 
over  "  all  cases  in  law  and  equity  arising  under  the  consti- 
tution or  laws  of  the  United  States."  And,  from  the  time  of 
the  eleventh  amendment,  it  was  generally  recognized  that 
no  individual  could  subject  a  State  to  suit.  It  is  true  that, 
in  Cohens  v.  Virginia,-  Chief  Justice  Marshall  used  language 
that  seemed  to  indicate  that  the  exemption  did  not  extend 
to  suits  against  a  State  by  its  own  citizens ;  but  this  sugges- 
tion, which  was  later  the  main  reliance  of  plaintiff  in  Hans 
V.  Louisiana,  was  entirely  unnecessary  to  the  case.  In 
Osborn  v.  Bank,^  although  the  bank  was  a  corporation  of 

^  205  U.  S.  349. 
*  6  Wheat.  264. 
^  9  Wheat.  738. 
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the  United  States,  and  therefore  not  within  the  terms  of  the 
eleventh  amendment,  the  chief  justice  discussed  the  case 
upon  the  basis  of  the  non-suabihty  of  the  State.  In  United 
States  V.  Lee,^  Justice  Miller  said :  "  It  is  obvious  that,  in 
our  system  of  jurisprudence,  the  principle  is  as  applicable 
to  each  of  the  States  as  it  is  to  the  United  States."  And 
Justice  Gray  declared  in  the  same  case :  "  The  decision  in 
Chisholm  v.  Georgia  was  based  on  a  construction  of  the 
words  of  the  constitution.  .  .  .  That  construction  was  set 
aside  by  the  eleventh  amendment."  In  Poindexter  v. 
Greenhow,-  the  court  discussed  all  the  cases  upon  the  basis 
of  non-suability  of  a  State,  although  in  the  title  case  the 
parties  were  both  citizens  of  Virginia.  And  in  his  dissenting 
opinion,  concurred  in  by  three  other  justices.  Justice 
Bradley  expressly  took  the  ground  that,  although  the 
eleventh  amendment  does  not  apply  to  suits  against  a  State 
by  its  own  citizens,  it  would  be  absurd  to  maintain  such 
liability. 

In  Hans  v.  Louisiana,^  the  question  came  squarely  before 
the  supreme  court,  on  appeal  from  a  decision  of  the  United 
States  circuit  court,  dismissing  a  suit  brought,  on  a  federal 
ground,  by  a  citizen  of  Louisiana  against  the  State  of 
Louisiana.*  The  court  unanimously  affirmed  the  decision 
below.  Justice  Bradley,  speaking  for  the  court,  said :  "Ad- 
hering to  the  mere  letter,  it  might  be  so ;  and  so,  in  fact,  the 
court  held  in  Chisholm  v.  Georgia;  but  looking  at  the  subject 
as  Hamilton  did,  and  as  Justice  Iredell  did,  in  the  light  of 
history  and  experience  and  the  established  order  of  things, 
the  views  of  the  latter  were  clearly  right — as  the  people  of 
the  United  States  in  their  sovereign  capacity  subsequently 
decided."  That  the  principle  of  immunity  applied  to  the 
States,  he  seems  not  to  have  doubted ;  and  the  eleventh 
amendment  he  regarded  as  having  established  a  rule  of 
construction  for  one  clause  that  ought  to  be  applied  also  to 
other  similar  clauses. 

'  io6  U.  S.  196. 

'114  U.  S.  270. 

«I34U.  S.  I. 

*  Reaffirmed  in  North  Carolina  v.  Temple,  134  U.  S.  22. 
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Justice  Harlan  expressed  his  disapproval  of  the  criticism 
of  Chisholm  v.  Georgia.  His  opinion,  it  seems,  however, 
was  simply  that  literal  construction  was  proper  at  that  time, 
and  not  that  the  principle  of  immunity  does  not  naturally 
apply  to  the  States ;  for  in  United  States  v.  Texas, ^  he  said 
of  Hans  v.  Louisiana :  "That  case,  and  others  in  this  court 
relating  to  the  suability  of  States,  proceeded  upon  the  broad 
ground  that  it  is  inherent  in  the  nature  of  sovereignty  not 
to  be  amenable  to  the  suit  of  an  individual  without  its  con- 
sent." It  may  be  said  that  the  decision  in  Chisholm  v. 
Georgia,  in  favor  of  literal  construction  of  the  constitu- 
tion as  it  then  stood,  seems,  also,  to  be  approved  by  Chief 
Justice  Marshall  in  Cohens  v.  Virginia,  in  marked  incon- 
sistency with  his  assurances  in  the  Virginia  convention.  In 
New  Hampshire  v.  Louisiana,^  Chief  Justice  Waite  used 
the  fact  that  a  direct  remedy  was  given  by  the  original 
constitution  to  citizens  of  one  State  against  another  State, 
as  an  argument  against  allowing  the  indirect  remedy 
through  the  action  of  their  State  in  their  behalf. 

In  Smith  v.  Reeves,^  the  principle  of  Hans  v.  Louisiana 
was  applied  to  exclude  from  the  general  right  of  a  corpora- 
tion of  the  United  States  to  bring  suits  in  the  courts  of  the 
United  States,  suits  against  a  State.  In  Governor  of  Georgia 
V.  Madrazo,*  Justice  Johnson,  dissenting,  held,  and  Chief 
Justice  Marshall  noticed  the  objection  without  ruling  upon 
it,  that  the  eleventh  amendment  applies  only  to  suits  in  law 
and  equity,  and  that  the  immunity  of  a  State  does  not  extend 
to  suits  in  admiralty.  .  In  view  of  the  subsequent  attitude  of 
the  court,  in  favor  of  the  immunity  of  a  State  from  all 
suits  by  individuals,  this  view  may  be  regarded  as  wrong. 

Some  expressions  in  other  cases  seem  to  indicate  a  view 
that  the  exclusion  of  all  suits  by  individuals  against  States 
was  accomplished  by  the  eleventh  amendment,  not  by  re- 
versing a  rule  of  construction  so  as  to  secure  to  the  States 
their  proper  exemption,  but  directly  by  awarding  such  an 

*  143  U.  S.  621. 
'  108  U.  S.  76. 

•  178  U.  S.  436. 
*i  Pet.  no. 
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exemption.  Thus,  in  South  Dakota  v.  North  Carolina/  Jus- 
tice Brewer,  speaking  for  the  majority,  said:  "We  are  not 
unmindful  of  the  fact  that  in  Hans  v.  Louisiana  .  .  .  Mr. 
Justice  Bradley  .  .  .  expressed  his  concurrence  in  the 
views  announced  by  Mr.  Justice  Iredell,  in  the  dissenting 
opinion  in  Chisholm  v.  Georgia ;  but  such  expression  can- 
not be  considered  as  a  judgment  of  the  court,  for  the  point 
decided  was  that,  construing  the  eleventh  amendment  ac- 
cording to  its  spirit  rather  than  by  the  letter,  a  State  was 
relieved  from  liability  to  suit  at  the  instance  of  an  indi- 
vidual, whether  one  of  its  own  citizens  or  a  citizen  of  a 
foreign  State."  And  in  the  dissenting  opinion  of  the  four 
justices  in  the  same  case,  Justice  White  said  of  the  decision 
in  Hans  v.  Louisiana :  "  It  held  that  the  effect  of  the 
eleventh  amendment  was  to  qualify,  to  the  extent  of  its 
prohibitions,  the  whole  grant  of  judicial  power;  and,  there- 
fore, although  a  suit  by  a  citizen  of  a  State  against  a  State, 
to  enforce  assumed  constitutional  rights,  was  not  within 
the  letter  of  the  amendment,  it  was  within  its  spirit."  Jus- 
tice Peckham,  also,  in  delivering  the  opinion  of  the  court 
in  Ex  parte  Young,  said,  in  conceding  that  the  eleventh 
amendment  must  be  given  its  full  and  fair  meaning:  "It 
applies  to  a  suit  brought  against  a  State  by  one  of  its  own 
citizens,  as  well  as  to  a  suit  brought  by  a  citizen  of  another 
State.     Hans    v.  Louisiana. "^ 

In  the  main,  however,  the  court  has  recognized  the  im- 
munity from  suits  by  individuals  as  a  natural  attribute  of 
the  States.  As  Justice  Miller  said,  in  United  States  v.  Lee: 
"  It  is  obvious  that,  in  our  system  of  jurisprudence,  the 
principle  is  as  applicable  to  each  of  the  States  as  it  is  to 
the  United  States."  Certainly,  the  States,  though  not  sover- 
eign in  political  theory,  have  in  general  been  accorded  the 
attributes  of  sovereignty,  as — to  use  a  term  of  Justice 
Holmes' — quasi-sovereign. 

The  constitution  also  provides  that  the  judicial  power  of 
the  United  States  shall  extend  to  controversies  between  two 

» 192  U.  S.  286; 

*  209  U.  S.  123. 

*  Ga.  V.  Tenn.  Copper  Co.,  206  U.  S.  230. 
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or  more  States.  The  undoubted  intent  here  would  demand 
in  any  view  that  this  provision  should  be  held  not  to  require 
the  consent  of  a  State  sued. 

The  jurisdiction  over  "controversies  between  a  State 
.  .  .  and  foreign  states,"  also  conferred  by  the  constitu- 
tion, the  court  has  never  been  called  upon  to  exercise;  but, 
in  view  of  the  fact  that  the  eleventh  amendment  left  un- 
changed this  part  of  the  clause  in  the  constitution,  it  may 
be  assumed  that  this  provision  would  likewise  be  held  not 
to  require  the  consent  of  a  State  sued. 

A  question  not  quite  so  simple  was  whether  a  State 
could  be  subjected  to  suit  by  the  United  States.  Justice 
Peckham,  in  United  States  v.  Michigan,^  seemed  to  consider 
that  such  a  suit  might  be  entertained  as  "  between  States." 
So,  also.  Justice  White,  in  South  Dakota  v.  North  Carolina.^ 
But  this  view  appears  ill-founded.  The  jurisdiction  must 
be  sustained  upon  the  clause  extending  the  judicial  power 
to  "  controversies  to  which  the  United  States  shall  be  a 
party." 

In  Florida  v.  Georgia,^  Justices  Campbell,  Curtis,  and 
McLean,  dissenting,  held  that  the  United  States  could  not 
sue  a  State ;  that  "  the  constitution  did  not  enlarge  the 
liability  of  States  to  suits,  but  only  provided  tribunals  to 
which  suits  might  be  brought  to  which  they  were  already 
subject."  Chief  Justice  Taney,  speaking  for  the  court, 
touched  upon  the  question  merely  in  arguing  that  if  the 
United  States  could  not  become  a  party,  there  was  all  the 
more  reason  for  allowing  the  attorney  general  to  argue  in 
behalf  of  the  United  States  without  making  the  United 
States  a  party.  In  United  States  v.  North  Carolina,*  the 
supreme  court  decided  a  case  brought  by  the  United  States 
against  North  Carolina,  the  State  making  no  objection. 

In  United  States  v.  Texas,^  objection  was  made,  and  the 
question  came  squarely  before  the  court  for  decision.    Juris- 


1 190  U.  S.  379. 
2 192  U.  S.  286. 
» 17  How.  478. 
^136  U.  S.  211. 
»I43  U.  S.  621. 
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diction  was  upheld.  Justice  Harlan,  delivering  the  opinion 
of  the  court,  considered  that,  although  "  it  is  inherent  in  the 
nature  of  sovereignty  not  to  be  amenable  to  suit  by  an  indi- 
vidual without  its  consent,"  "  the  question  as  to  the  suabili- 
ity  of  one  government  by  another  government  rests  upon 
wholly  different  grounds."  This  is,  I  think,  an  incorrect 
statement  of  the  principle  of  non-suability  of  the  State. 
The  principle  is  not  simply  that  sovereignty  may  not  be 
sued  by  an  individual,  but  that  sovereignty  is  not  subject 
to  the  jurisdiction  of  courts.  The  ruling  in  the  case  is 
abundantly  justified,  however,  by  weighty  federal  reasons, 
and  by  the  fact  that  the  States  are  subject  to  suit  by  one 
another. 

The  converse  of  this  case — a  suit  by  a  State  against  the 
United  States — has  also  arisen.  The  view  of  Justice  Har- 
lan that  the  principle  of  non-suability  does  not  apply  to  suits 
by  one  government  against  another  government  would,  of 
course,  logically  support  such  a  case.  Justice  White,  in 
South  Dakota  v.  North  Carolina,^  argued  upon  the  assump- 
tion that  such  a  suit  may  be  maintained.  In  Kansas  v. 
United  States,-  however,  the  supreme  court,  without  dis- 
sent, dismissed  the  case  for  want  of  jurisdiction,  on  two 
grounds:  first,  that  the  State  had  no  substantial  interest, 
and  was  simply  acting  for  individuals ;  second,  that  a  State 
may  not  sue  the  United  States  without  its  consent.  Chief 
Justice  Fuller,  delivering  the  opinion  of  the  court,  said :  "It 
does  not  follow  that  because  a  State  may  be  sued  without 
its  consent,  therefore  the  United  States  may  be  sued  by  a 
State  without  its  consent.  Public  policy  forbids  this  con- 
clusion." This  holding  was  unnecessary  to  the  decision,  and, 
therefore,  to  some  extent  extra-judicial.  Yet  it  is,  no  doubt, 
to  be  accepted  as  final.  It  may,  perhaps,  be  justified  upon 
the  ground  that  the  reasons  for  allowing  such  suits  are  less 
urgent  than  in  the  converse  case,  upon  the  supremacy  of 
the  federal  government,  and  upon  the  position  of  the  court 
as  a  part  of  the  federal  government. 


M92  U.  S.  286. 
'  204  U.  S.  331- 


CHAPTER     III. 

Principles  of  the  Constitution  of  the  United  States 
Governing  Suits  Against  States. 

The  eleventh  amendment  and  suits  between  States. 

In  New  Hampshire  v.  Louisiana  and  New  York  v.  Lou- 
isiana,^ the  plaintiff  States  brought  suit  in  the  supreme 
court  on  bonds  of  the  State  of  Louisiana  assigned  to  them 
by  their  citizens  for  collection,  the  States  acquiring  no  bene- 
ficial interest,  but  simply  allowing  the  use  of  their  names 
for  the  purpose  of  suit.  There  are  two  possible  modes  of 
viewing  these  cases :  first,  as  actions  in  behalf  of  their  citi- 
zens by  the  States  in  their  sovereign  capacity;  second, 
simply  as  ordinary  actions  by  holders  of  a  bare  legal  title. 

Chief  Justice  Waite,  who  delivered  the  opinion,  con- 
ceded the  right  to  act  thus  in  behalf  of  citizens  as  a  "  well 
recognized  incident  of  national  sovereignty";  but  argued 
that  the  means  are  by  diplomatic  negotiations,  treaty,  and 
war,  and  that,  since  the  States  do  not  possess  these  attri- 
butes of  independent  nations,  they  cannot  so  act.  Such, 
it  is  true,  are  the  means  between  independent  nations.  But, 
although  the  States  have  lost  these  means,  it  has  been  re- 
peatedly held  that  the  constitution  substituted  a  judicial 
remedy  for  controversies  of  a  justiciable  nature.  The  force 
of  Chief  Justice  Waite's  further  argument — that  the  grant 
in  the  constitution  of  a  direct  remedy  by  citizens  of  one 
State  against  another  State  impliedly  negatived  the  indirect 
remedy,  and  that  the  taking  away  of  the  direct  remedy  by 
the  eleventh  amendment  did  not  restore  the  indirect  remedy 
— depends  upon  whether  Chisholm  v.  Georgia  be  viewed  as 
right  or,  as  it  is  viewed  in  Hans  v.  Louisiana,  as  wrong. 

Upon  the  other  aspect  of  the  case,  it  has  been  repeatedly 

*  io8  U.  S.  76. 
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stated  that  jurisdiction  was  wanting  because  the  plaintiff 
States  had  no  real  interest.  But  such  a  title  is  sufficient,  on 
ordinary  principles  of  law,  to  constitute  the  holder  a  real 
party  to  an  action.  The  proper  ground  for  the  unanimous 
decision  for  dismissal  is  that  the  case  was  a  palpable  attempt 
to  evade  the  eleventh  amendment.  As  Justice  White  ex- 
plained the  case  in  South  Dakota  v.  North  Carolina  •} 
"  The  case  was  decided,  not  upon  the  particular  nature  of 
the  title  of  the  bonds  and  coupons  asserted  by  the  States, 
since  it  was  conceded  that,  but  for  the  constitution,  a  title 
such  as  that  propounded  would  have  given  rise  to  an 
adequate  cause  of  action.  The  ruling  of  the  court  was  that, 
as  suits  against  a  State  upon  the  claims  of  private  individuals 
were  absolutely  prohibited  by  the  eleventh  amendment, 
such  character  of  claim  could  not  be  converted  into  a  con- 
troversy between  States,  and  thus  be  made  justiciable,  since 
to  do  so  would  destroy  the  prohibition  which  the  eleventh 
amendment  embodied." 

Some  years  later.  South  Dakota  brought  suit  in  the  su- 
preme court  on  bonds  of  North  Carolina  that  had  been 
assigned  to  her  outright  as  an  absolute  gift.  One  motive 
of  the  donor  was  doubtless  to  make  North  Carolina  pay, 
even  if  he  got  no  benefit.  A  more  substantial  motive  was 
the  prospect  that,  if  the  suit  by  South  Dakota  were  suc- 
cessful. North  Carolina  would  be  inclined  to  make  a  settle- 
ment with  other  bondholders,  of  whom  he  remained  one. 
The  question  was  whether  such  a  suit  was  prohibited  by 
the  spirit  of  the  eleventh  amendment.  The  case  might 
with  good  reason  have  been  decided  either  way;  and  it  is 
not  surprising  that  the  decision  upholding  jurisdiction  was 
carried  by  only  five  to  four.  On  the  one  hand,  was  the  fact 
of  the  substantial  interest  of  the  State,  and  the  absence  of 
interest  of  individuals.  On  the  other  hand,  the  federal 
policy  that  prompted  the  grant  of  jurisdiction  over  contro- 
versies between  States  hardly  extends  to  such  a  suit. 
Moreover,  to  allow  such  suits  certainly  opens  the  way,  at 
least,  as  in  the  case  in  hand,  to  evasions  of  the  eleventh 

192  U.  S.  286. 
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amendment.  Justice  White,  in  the  able  dissenting  opinion, 
said:  "My  mind  cannot  escape  the  conclusion  that  if, 
wherever  an  individual  has  a  claim,  whether  in  contract  or 
tort,  against  a  State,  he  may,  by  transferring  it  to  another 
State,  bring  into  play  the  judicial  power  of  the  United 
States  to  enforce  such  claim,  then  the  prohibition  contained 
in  the  eleventh  amendment  is  a  mere  letter,  without  spirit 
and  without  force."  He  argued  that  the  obligations  of  a 
State  taken  up  by  individuals  are  without  sanction,  other 
than  the  good  faith  and  honor  of  the  sovereign  itself;  and 
that,  if  acquired  by  another  State,  they  remain  subject  to 
the  same  conditions. 

A  compromise  was  suggested  by  Mr.  Carman  F.  Ran- 
dolph, writing  in  the  Columbia  Law  Review:  "If  a  State  of 
the  Union  becomes  indebted  in  due  course  to  the  United 
States,  or  to  another  State  (perhaps  to  a  foreign  state),  it 
is  liable  to  suit.  And  this  is  so  if  evidences  of  debt,  origi- 
nally in  private  hands,  come  into  public  treasuries  in  due 
course.  But  where  a  claim  is  acquired  by  a  government 
only  because  a  private  claimant  cannot  secure  its  payment, 
a  suit  for  its  recovery  should  be  dismissed  as  an  attempt  to 
evade  the  eleventh  amendment."^  Such  a  distinction,  even 
if  practicable,  has  no  real  foundation  in  principle.  The 
jurisdiction  over  controversies  between  States  might,  how- 
ever, perhaps  with  better  reason,  have  been  held  to  include 
only  cases  arising  directly  between  States,  and  not  cases 
arising  merely  from  the  acquisition  of  choses  in  action. 

Consent  of  State  and  jurisdiction  of  federal  courts. 

The  courts  of  the  United  States,  being  courts  of  limited 
jurisdiction,  cannot,  even  by  consent  of  the  parties,  exercise 
jurisdiction  not  conferred  by  the  constitution.^  If,  there- 
fore, the  constitution  has  not  extended  the  judicial  power 
to  cases  in  which  a  State  is  party,  consent  of  a  State  can- 

^"  Notes  on  suits  between  States":  Col.  L.  Rev.,  II,  283. 

'  See  Postal  Tel.  Co.  v.  Ala.,  155  U.  S.  482,  in  which  the  supreme 
court  of  its  own  motion  raised  an  objection  to  jurisdiction.  Also, 
Minn.  v.  Hitchcock,  185  U.  S.  373. 
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not  confer  it.  The  constitution  did  extend  the  judicial 
power  in  certain  cases  over  suits  by  individuals  against 
States.  This  might  have  been  construed  as  allowing  suits 
only  with  the  consent  of  the  States  sued.  In  Chisholm  v. 
Georgia,  however,  literal  construction  was  adopted.  Now, 
if  the  eleventh  amendment  had  simply  reversed  this  con- 
struction, jurisdiction  might  still  have  been  entertained  with 
the  consent  of  the  States  sued.  But  the  eleventh  amend- 
ment did  not  stop  there ;  it  provided  that  "  The  judicial 
power  shall  not  be  construed  to  extend  to  any  suit  in  law 
or  equity  commenced  or  prosecuted  against  any  of  the 
United  States  by  citizens  of  another  State,  or  by  citizens 
or  subjects  of  a  foreign  state."  The  effect  was  just  as  if 
the  judicial  power  had  never  been  extended  to  such  cases. 
It  would  seem  clear,  therefore,  that  consent  of  the  States 
cannot  confer  jurisdiction.^ 

Of  course,  unless  the  immunity  of  the  States  from  suits 
by  individuals  in  cases  not  covered  by  the  terms  of  the 
eleventh  amendment  be  held  to  be  due,  not  to  the  reversal 
of  a  rule  of  construction  so  as  to  uphold  their  natural 
immunity,  but  to  a  direct  extension  of  immunity  by  the 
spirit  of  the  eleventh  amendment,^  there  is  nothing  to 
prevent  jurisdiction  with  consent  of  the  State  in  suits  by 
individuals  against  States  under  clauses  of  the  constitution 
not  altered  by  the  eleventh  amendment. 

Although  the  point  is  so  clear,  there  is  authority  to  the 
contrary  in  the  supreme  court  reports.  Justice  Brewer, 
in  Reagan  v.  Farmers'  Loan  and  Trust  Company,'  said  it 
might  well  be  argued  that  "  the  limitation  of  the  eleventh 
amendment  simply  creates  a  personal  privilege  which  can 
at  any  time  be  waived  by  the  State,"  although  it  was  un- 
necessary to  go  so  far  in  that  case.  In  Smyth  v.  Ames,* 
Justice  Harlan,  in  the  opinion  of  the  court,  said  of  the 
objection  that  the  suit  was  against  the  State:  "This  point 


'  See  Wm.  D.  Guthrie :  "  The  Eleventh  Amendment " :  VIII  Col. 
L.  Rev.,  183. 
'  See  above,  p.  23. 
»I54  U.  S.  362. 
*  169  U.  S.  466. 
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is  perhaps  covered  by  the  general  assignments  of  error,  but 
it  was  not  discussed  at  the  bar  by  the  representatives  of  the 
State  board.  It  would,  therefore,  be  sufficient  to  say  that 
these  are  cases  of  which,  so  far  as  the  plaintiffs  are  con- 
cerned, the  circuit  court  has  jurisdiction,"  on  the  grounds 
both  of  diverse  citizenship  and  of  a  federal  question;  al- 
though he  went  on  to  hold  that  the  case  was  not  a  suit 
against  the  State.  Now,  if  such  a  suit  might  be  a  suit 
against  the  State,  it  was  manifestly  the  duty  of  the  court, 
even  on  its  own  motion,  to  examine  the  question.  Of 
course,  if  the  view  be  taken  of  suits  against  pubhc  officers 
that,  when  jurisdiction  is  lacking,  it  is  not  because  in  effect 
suits  against  States,  but  because  there  is  no  real  ground  of 
action  against  the  defendants,  this  criticism  is  not  in  point. ^ 
The  same  remark  applies  to  Illinois  Central  Railroad  Com- 
pany v.  Adams,-  in  which  the  court  held  that  a  motion  to 
dismiss  for  lack  of  jurisdiction  is  not  the  proper  method  of 
objection  on  this  ground.  It  does  not,  however,  cover  the 
argument  of  Justice  Harlan  in  his  dissenting  opinion  in 
Ex  parte  Young,^  explaining  away  the  Reagan  and  Smyth 
cases  as  forms  of  suits  against  themselves  which  the  States 
had  permitted.  This  position  of  Justice  Harlan,  involving 
the  opinion  that  consent  of  a  State  may  give  jurisdiction  of 
a  case  within  the  terms  of  the  eleventh  amendment,  must, 
however,  be  viewed  in  the  light  of  its  argumentative  pur- 
pose; it  is  contrary  to  his  expressions  in  other  cases,  and, 
as  to  Smyth  v.  Ames,  involves  a  distorted  explanation  of 
the  case,  and  the  contradiction  of  the  unanimous  opinion 
in  Smith  v.  Reeves,  written  by  himself,  that  a  State  may 
restrict  its  consent  to  be  sued  to  its  own  courts. 

A  number  of  cases  in  which  States  have  provided  for 
suits  against  themselves  have  come  up  to  the  supreme  court 
on  writs  of  error  from  the  highest  State  courts.*     In  all 

;'  iSee  below,  Part  II,  Chap.  VIII. 
i  «  180  U.  S.  28. 
209  U.  S.  123. 

^Curran  v.  Arkansas,  15  How.  304;  Beers  v.  Arkansas.  20  How. 
527;  M.  &  C.  R.R.  Co.  V.  Tenn.,  loi  U.  S.  337;  So.  &  North.  Ala. 
R.R.  Co.  V.  Ala.,  loi  U.  S.  832;  Hall  v.  Wise,  103  U.  S.  5. 


32  The  Non-Suability  of  the  State.  [366 

such  cases,  it  is  taken  for  granted  that  the  consent  of  the 
State  has  waived  the  question  of  jurisdiction.  So  far  as 
I  have  been  able  to  discover,  however,  none  of  these 
cases  was  brought  by  a  citizen  of  another  State ;  so  that  the 
eleventh  amendment  did  not  directly  apply,  and  the  atti- 
tude of  the  court  was  entirely  proper.  Justice  Harlan,  in 
General  Oil  Company  v.  Crain,^  stated  that  "  it  was  long 
ago  settled  that  a  writ  of  error  to  review  the  final  judg- 
ment of  a  State  court  ...  is  not  a  suit  within  the  meaning 
of  the  eleventh  amendment.  Cohens  v.  Virginia,  6  Wheat. 
264."  Now,  Cohens  v.  Virginia  decided  no  such  thing.  It 
decided  simply  that  a  proceeding  on  writ  of  error  is  merely 
a  continuation  of  the  case  below.  In  Cohens  v.  Virginia, 
the  suit  was  brought  not  against  the  State,  but  by  the  State, 
so  that  the  eleventh  amendment  could  not  apply;  and  the 
character  of  the  suit  was  not  changed  by  the  writ  of  error. 
This  very  reasoning  would  bar  from  the  federal  courts  a 
suit  that  is  in  its  origin  a  suit  against  the  State  by  a  citizen 
of  another  State,  just  as  much  on  writ  of  error  as  by  origi- 
nal suit. 

In  Clark  v.  Barnard,^  a  railroad  company  gave  to  the 
State  of  Rhode  Island  a  bond  for  $100,000,  conditioned  on 
completing  a  portion  of  road  within  a  certain  time.  As 
security,  the  railroad  company  loaned  $100,000  to  the  city 
of  Boston,  for  which  the  latter  gave  its  note  to  the  treasurer 
of  Rhode  Island.  The  road  becoming  insolvent,  after  the 
time  named  in  the  bond,  the  receiver  brought  suit  in  the 
United  States  circuit  court,  on  the  ground  of  diverse  citi- 
zenship, against  the  treasurer  of  Rhode  Island  and  the  city 
of  Boston,  alleging  that  the  bond  was  invalid,  for  a  decree 
ordering  the  treasurer  to  give  back  the  note  of  the  city  of 
Boston,  and  enjoining  him  from  receiving  the  money  and 
the  city  from  paying  it  over,  and  for  the  restoration  of  the 
money  to  the  railroad.  The  treasurer  demurred  on  the 
ground  that  it  was  in  effect  a  suit  against  the  State ;  but  the 
demurrer  was  overruled.     The  court  required  the  city  of 

•  209  U.  S.  211. 
» 108  U.  S.  436. 
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Boston  to  pay  the  $100,000  into  court,  with  leave  to  the  State 
to  prove  any  damages  it  might  have  sustained  on  account  of 
the  breach  of  the  condition  of  the  bond.  The  State  then 
became  a  party  claimant  to  the  fund,  "  without  prejudice  to 
the  demurrer  of  the  treasurer."  The  State  proved  no  dam- 
ages, and  the  funds  were  awarded  to  the  railroad.  On 
appeal,  the  supreme  court  held  the  State  entitled  to  the 
funds,  on  the  ground  that  the  bond  became  forfeited  on 
breach  of  the  condition,  without  proof  of  damages. 

What  is  in  point  here  is  the  ruling  on  the  question  of  suit 
against  the  State.  Justice  Matthews,  speaking  for  the  court, 
said :  "  We  are  relieved,  however,  from  its  consideration, 
by  the  voluntary  appearance  of  the  State  in  intervening  as 
a  claimant  of  the  funds  in  court.  The  immunity  from  suit 
belonging  to  a  State,  which  is  respected  and  protected  by 
the  constitution  within  the  limits  of  the  judicial  power  of 
the  United  States,  is  a  personal  privilege,  which  it  may 
waive  at  pleasure ;  so  that  in  a  suit,  otherwise  well  brought, 
in  which  a  State  had  sufficient  interest  to  entitle  it  to  become 
a  party  defendant,  its  appearance  in  a  court  of  the  United 
States  would  be  a  voluntary  submission  to  its  jurisdiction. 
...  It  became  an  actor  as  well  as  defendant." 

Now,  if  the  case  could  be  regarded  as  a  suit  by  the  State, 
it  would  be  all  right.  But  the  difficulty  is  that  the  State 
could  not  bring  such  a  suit  in  the  United  States  circuit  court ; 
for  the  circuit  courts  have  no  jursdiction  of  suits  between  a 
State  and  a  citizen  of  another  State,  unless  a  federal  question 
is  involved.^  On  the  other  hand,  if  the  court  had  jurisdic- 
tion of  the  original  suit,  the  fact  that  the  State  became  a 
party  would  not  oust  the  jurisdiction  once  attached.^  But 
the  court  expressly  said  that  it  was  not  necessary  to  decide 
whether  the  suit  was  obnoxious  as  a  suit  against  the  State, 
because  the  State  was  a  voluntary  party.  Moreover,  al- 
though the  circuit  court  held  the  original  suit  was  not  in 
effect  a  suit  against  the  State,  it  is  very  debatable  whether 
the  State  was  not  an  indispensable  party.     So  that,  strictly 

^  Postal  Tel.  Co.  v.  Ala.,  155  U.  S.  482. 
*  Phelps  V.  Oaks,  117  U.  S.  236. 
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analyzed,  the  case  may  be  regarded  as  holding  squarely  that 
consent  of  the  State  sued  may  confer  jurisdiction  in  a  case 
within  the  terms  of  the  eleventh  amendment.  If  this  hold- 
ing is  to  be  explained  away,  it  may,  perhaps,  best  be  done  on 
the  ground  that  the  State  became  a  party  plaintiff,  and  that 
the  court  overlooked  the  objection  to  such  a  suit  by  the 
State. 

Not  quite  so  difficult  to  justify  is  Gunter  v.  Atlantic  Coast 
Line  Railroad  Company.^  In  Humphrey  v.  Pegues,^  had 
been  sustained  a  decree  of  a  United  States  circuit  court, 
enjoining  certain  county  treasurers  of  South  Carolina 
from  proceeding  to  collect  a  tax  on  a  railroad  company,  de- 
clared unconstitutional  as  a  violation  of  a  contract  exemp- 
tion. Twenty-five  years  later,  the  State  by  law  directed 
the  attorney  general  to  bring  suit  to  recover  taxes  to  be 
assessed  for  ten  years  back  on  railroad  property  that  had 
been  oflF  the  books.  The  suit  of  Gunter  v.  Atlantic  Coast 
Line  Railroad  Company  was  brought  as  ancillary  to  Hum- 
phrey V.  Pegues,  to  restrain  suit  under  the  act  for  taxes  that 
had  been  declared  unconstitutional  in  that  case.  The  court 
avoided  the  necessity  of  deciding  whether  the  new  suit  by 
itself  was  open  to  objection  as  a  suit  against  the  State,  by 
holding  that  Humphrey  v.  Pegues  was  an  action  under  a 
State  law  construed  as  providing  therefor  as  a  form  of  ac- 
tion against  the  State,  and  that,  since  the  State  was  a  party 
bound  by  the  decision  in  that  case,  the  present  action,  even 
if  a  suit  against  the  State,  was  a  proper  proceeding  to 
enforce  that  decision. 

That  the  court  was  of  opinion  that  consent  of  a  State 
may  waive  the  limitations  of  the  eleventh  amendment  is 
evident  from  the  statement  in  the  opinion  of  the  court, 
written  by  Justice  White,  of  the  "  elementary  propositions  "  ; 
that  "  In  view  of  the  prohibitions  of  the  eleventh  amend- 
ment .  .  .  ,  a  State,  without  its  consent,  may  not  be  sued  by 
an  individual  in  a  circuit  court  of  the  United  States,"  and 
that  "  Although  a  State  may  not  be  sued  without  its  consent, 


'200  U.  S.  273. 
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such  immunity  is  a  privilege  which  may  be  waived."  This 
decision  may,  however,  readily  be  sustained  on  other 
ground:  to  wit,  that  Humphrey  v.  Pegues  in  its  inception 
was  clearly  a  proper  suit  against  the  county  treasurers  as  in- 
dividuals, and  that,  when  the  defense  in  accordance  with 
the  State  law  made  it  also  a  form  of  action  against  the 
State,  this  development  did  not  devest  the  jurisdiction  that 
had  already  attached.^ 

In  view  of  the  peculiar  circumstances  of  Clark  v.  Barnard 
and  of  Gunter  v.  Atlantic  Coast  Line  Railroad  Company, 
the  question  may  fairly  be  regarded  as  not  finally  settled. 
It  is  so  clear  on  principle  that  consent  of  a  State  cannot  re- 
move the  limitations  of  the  eleventh  amendment,  that,  if 
the  question  is  squarely  presented  and  argued,  the  court  may 
yet  so  hold. 

Restriction  of  consent  to  State  courts. 

In  Smith  v.  Reeves,-  it  was  held,  as  an  exception  to  the 
general  principle  that  where  a  suit  may  be  maintained  in  a 
State  court  the  State  cannot  prevent  resort  to  the  federal 
courts  if  the  requisites  for  federal  jurisdiction  are  present, 
that  a  State,  in  allowing  suits  against  itself,  may  limit  such 
suits  to  its  own  courts,  to  the  exclusion  of  the  federal 
courts.^  This  decision  is  well  based  on  the  ground  that  a 
remedy  by  an  individual  against  a  State  is  purely  a  matter 
of  grace,  subject  to  such  conditions  as  the  State  may  choose 
to  impose. 

In  the  same  case,  however,  it  was  stated  by  Justice  Har- 
lan, in  the  opinion  of  the  court,  that  the  right  of  the  State 
is  "subject  always  to  the  condition,  arising  out  of  the 
supremacy  of  the  constitution  of  the  United  States  and  the 
laws  made  in  pursuance  thereof,  that  the  final  judgment  of 
the  highest  court  of  the  State,  in  any  action  brought  against 

*  Phelps  V.  Oaks,  117  U.  S.  236. 

*  178  U.  S.  436. 

*  Under  the  view  urged  in  the  last  section,  a  suit  against  a  State 
within  the  prohibition  of  the  eleventh  amendment  is  without  the 
jurisdiction  of  the  federal  courts,  even  with  the  consent  of  the 
State. 
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it  with  its  consent,  may  be  reviewed  or  reexamined,  as  pre- 
scribed by  the  act  of  congress,  if  it  denies  to  the  plaintiff 
any  right,  title,  privilege,  or  immunity  secured  to  him  and 
specially  claimed  under  the  constitution  or  laws  of  the 
United  States."  Justice  Holmes,  also,  in  Chandler  v.  Dix,^ 
said :  "  Of  course,  a  taxpayer  denied  rights  secured  to  him 
by  the  constitution  and  laws  of  the  United  States,  and 
specially  set  up  by  him,  could  bring  the  case  here  by  writ  of 
error  from  the  highest  court  of  the  State."  The  point  has 
not,  however,  been  decided.  With  due  respect  for  the  dicta 
of  the  learned  justices,  I  can  see  no  reason  whatever  why, 
if  the  grant  of  a  remedy  against  itself  is  a  matter  of  grace 
on  the  part  of  the  State,  it  may  not  exclude  the  jurisdiction 
of  the  supreme  court  just  as  well  as  of  the  circuit  courts  of 
the  United  States. 

Withdrawal  of  consent  and  impairment  of  the  obligation 
of  contracts. 

In  Memphis  and  Charleston  Railroad  Company  v.  Ten- 
nessee,^ the  principle  that  an  impairment  of  the  remedy  is  an 
unconstitutional  impairment  of  the  obligation  of  the  con- 
tract was  invoked  against  the  State.  The  supreme  court 
held,  however,  that,  since  the  remedy  withdrawn  had  con- 
ferred on  the  State  court  no  power  to  execute  the  judgment, 
which  remained  dependent  on  an  appropriation  by  the 
legislature,  it  was  not  such  an  effective  judicial  remedy  as 
to  come  within  the  principle.^ 

In  the  earlier  case  of  Beers  v.  Arkansas,*  it  had  been  held 
that  a  general  law  allowing  suits  against  the  State  did  not 
become  part  of  a  contract.  And  this  was  necessarily  the 
view  of  the  four  justices  concurring  in  the  opinion  written 
by  Justice  Matthews  in  Antoni  v.  Greenhow,"  and  of  the 
four  dissenting  justices  in  Poindexter  v.  Greenhow,®  where 

>  194  U.  S.  590. 

* lOT  U.  S.  337. 

» Reaffirmed  in  So.  &  No.  Ala.  R.R.  Co.  v.  Ala.,  loi  U.  S.  832. 

«20  How.  527. 

•  107  U.  S.'  769. 

•114  U.  S.  270. 
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the  remedy  was  judicially  effective.^  This  position  is  justi- 
fied on  the  ground  that  the  remedy  given  is  purely  a  matter 
of  grace. 

It  is  different,  however,  where  an  effective  remedy  is 
in  terms  made  part  of  a  contract.  Suppose,  for  instance,  a 
State  issued  bonds  containing  a  mortgage  of  certain  prop- 
erty,^ and  granting  to  the  bondholders  the  right  to  sue  for 
the  enforcement  of  the  mortgage.  It  would  seem  clear  that 
the  withdrawal  of  this  right  would  be  an  unconstitutional 
impairment  of  the  obligation  of  the  contract,  and  that  a 
federal  court  having  jurisdiction  ought  to  disregard  the 
withdrawal  and  enforce  the  remedy.  Yet,  in  Antoni  v. 
Greenhow,  it  was  evidently  the  opinion  of  Justice  Matthews 
and  the  three  justices  concurring  with  him,  that  a  State  may 
withdraw  a  remedy  against  itself,  even  if  it  impairs  the 
obligation  of  a  contract.  It  was  squarely  stated  by  Justice 
Matthews  in  Ex  parte  Ayers.^  Such  is,  also,  the  logic  of 
the  decision  in  Louisiana  v.  Jumel.*  In  my  view,  this  is 
clearly  wrong. 

iThe  decisions  in  these  cases  did  not  involve  a  denial  of  this 
position. 

*  As  in  South  Dakota  v.  N.  Car.,  192  U.  S.  286. 

'123  U.  S.  443. 

*107  U.  S.  711.     See  Part  II,  p.  71. 


CHAPTER   IV. 

Scope  of  the  Doctrine  of  Non-suability — Forms  of 
Action. 

Actions  that  are  suits  against  the  state. 

The  principle  of  immunity  is  not  limited  to  any  particular 
forms  of  action.  It  extends  to  actions  in  rem,  as,  for  ex- 
ample, to  enforce  a  lien  against  property  of  the  state,^  or 
foreign  attachment  against  such  property,^  as  well  as  to 
actions  in  personam.  It  prevents  the  attachment  of  funds 
in  the  hands  of  officers  of  the  United  States,  due  as  wages 
to  seamen,  by  creditors  of  the  seamen.^ 

In  the  case  of  admiralty  proceedings  in  rem,  it  is  true, 
there  has  been  some  disposition  to  regard  the  exemption  of 
government  property  as  due,  not  to  the  immunity  of  the 
government  from  suit,  but  to  the  exemption  from  liens  of 
certain  classes  of  property  of  a  public  or  religious  char- 
acter, and  to  restrict  the  exemption  of  government  property 
to  what  is  used  for  a  public  governmental  purpose.  This 
question,  however,  has  been  sufficiently  discussed  above;* 
where  is  set  out  the  better  view  that  an  admiralty  proceed- 
ing in  rem  is  simply  a  form  of  suit  against  the  owner  of 
the  res. 

In  "  The  Davis,""^  the  principle  of  exemption  of  all  prop- 
erty of  the  government  was  recognized  without  exception. 
The  court  was,  however,  led  astray  by  United  States  v. 
Wilder,"  and  by  placing  a  false  emphasis  on  the  fact  of 
possession.    In  United  States  v.  Wilder,  the  United  States 


'The  great  leading  case  is  Briggs  v.  Light-boats,  ii  Allen  157. 

'Nathan  v.  Va.,  i  Dall.  77.     (Common  Pleas,  Phila.  Co.,  Pa.) 

*  Buclianan  v.  Alexander,  4  How.  20. 

*P.  1.3- 

'  10  Wall.  15. 

*3  Sumner  308. 
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brought  suit  in  trover  for  certain  clothing,  property  of  the 
United  States,  which  was  being  held  by  a  carrier  for  a  lien 
for  general  average.  Justice  Story  held  that,  where  it  was 
necessary  for  the  United  States  to  bring  suit  to  recover  the 
goods,  the  carrier  might  assert  against  the  United  States 
his  right  to  retain  the  goods  for  the  lien.  In  "  The  Davis," 
a  cargo  of  cotton  belonging  to  the  United  States  became 
liable  to  a  lien  for  salvage.  It  remained  in  the  possession 
of  the  carrier,  and  was  libelled  along  with  the  ship  by  the 
salvors.  The  supreme  court  held  that  the  exemption  of 
government  property  exists  only  where  it  would  be  neces- 
sary to  take  the  property  out  of  the  possession  of  agents 
of  the  government,  and  that,  since  "  The  United  States, 
without  any  violation  of  law  by  the  marshal,  was  reduced 
to  the  necessity  of  becoming  claimant  and  actor  in  the  court 
to  assert  her  claim  to  the  cotton,"  under  these  circumstances, 
"  it  was  the  duty  of  the  court  to  enforce  the  lien  of  the 
libellants  for  the  salvage,  before  it  restored  the  cotton  to 
the  custody  of  the  officers  of  the  government." 

Now,  the  decision  in  United  States  v.  Wilder,  that  one  in 
possession  of  property  of  the  government  may  assert  his 
rights  with  respect  thereto,  was  clearly  correct.  But  one 
mode  of  asserting  such  rights,  namely,  by  suit,  is  precluded 
by  the  immunity  of  the  state  from  suit.  Whether  the  gov- 
ernment has  possession  or  not  certainly  does  not  make  the 
action  more  or  less  a  suit  against  the  state.  In  Young  v. 
Steamship  Scotia,^  the  judicial  committee  of  the  privy 
council  flatly  said,  although  obiter,  that  "  the  question  of 
possession  is  immaterial."  The  decision,  but  not  the  opinion 
delivered  by  Justice  IMiller,  in  The  Davis,  may  be  sustained 
on  the  ground  that  the  United  States  did  not  merely  object 
to  the  libel,  but  became  an  active  claimant  of  the  goods ;  and 
that  its  claim  was  subject  to  the  liens  of  other  parties. - 

The  immunity  of  the  state  precludes  not  only  suits  directly 
against  the  state,  but  also  suits,  otherwise  well  brought  be- 
tween proper  parties,  towards  which  the  state  stands  in  such 

189  L.  T.  374. 
*See  below,  p.  42. 
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a  relation  as  to  be  an  indispensable  party.  There  is  a  class 
of  parties,  called  necessary  parties,  who  ordinarily  must  be 
joined  to  a  suit,  but  who,  if  to  join  them  would  defeat 
jurisdiction,  may  be  dispensed  with.  Such  is  the  position 
of  joint  makers  of  a  promissory  note.  On  the  other  hand, 
there  are  "  persons  who  not  only  have  an  interest  in  the  con- 
troversy, but  an  interest  of  such  a  nature  that  a  final  decree 
cannot  be  made  without  aflFecting  that  interest  or  leaving 
the  controversy  in  such  a  condition  that  its  final  disposition 
may  be  wholly  inconsistent  with  equity  and  good  con- 
science."^ These  are  indispensable  parties,  without  whom 
the  court  will  not  proceed  with  the  case. 

In  Cunningham  v.  Macon  and  Brunswick  Railroad  Com- 
pany,2  it  was  held  that  where  the  State  was  the  holder  of  the 
legal  title  under  a  deed  of  trust  to  secure  it  on  its  endorse- 
ment of  the  bonds  of  a  railroad  company,  it  was  an  indis- 
pensable party  to  a  suit  against  the  railroad  company  to 
foreclose  the  mortgage  of  one  issue  of  bonds. 

In  Christian  v.  Atlantic  and  North  Carolina  Railroad 
Company,^  a  bill  was  brought  against  a  railroad  company 
to  have  certain  shares  of  stock  owned  by  the  State,  and 
dividends  thereon,  applied  to  State  bonds  issued  in  aid  of 
the  railroad,  for  which  the  State  had  pledged  the  stock. 
The  bill  was  dismissed  on  the  ground  that  the  State  was  an 
indispensable  party.* 

A  state  may  be  a  party  to  a  suit  not  only  in  its  own  name, 
but  also  under  other  forms.  Thus,  in  Smith  v.  Reeves,"  the 
State  had  allowed  suit  against  itself  in  the  form  of  an  action 
against  the  State  treasurer.     In  Gunter  v.  Atlantic  Coast 

*  Shield  V.  Barrow,  17  How.  130;  quoted  in  Cunningham  v.  M.  & 
B.  R.R.  CO.  The  doctrine  of  parties  is  best  developed  in  the  class 
of  cases  in  which  jurisdiction  of  the  federal  courts  is  dependent  on 
diverse  citizensliip. 

'  109  U.  S.  446. 
' 133  U.  S.  233. 

*  In  Case  v.  Terrell,  11  Wall.  199,  also,  although  the  ground  of  dis- 
.  missal  was  stated  to  be  simply  that  the  only  substantial  relief  was 

against  the  United  States,  with  respect  to  the  decree  against  en- 
forcement of  the  priority  of  the  United  States  in  the  distribution  of 
assets,  the  United  States  was  in  the  position  of  indispensable  party. 

*  178  U.  S.  436. 
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Line  Railroad  Company,^  it  was  held  that  Humphrey  v. 
Pegues-  was  a  form  of  action  the  State  had  allowed  against 
itself.  And,  in  Minnesota  v.  Hitchcock,^  jurisdiction  of  a 
suit  against  the  secretary  of  the  interior  was  sustained  on 
the  ground  that  it  was  a  suit  against  the  United  States  with 
its  consent. 

The  court  seems  to  have  overlooked  this  obvious  fact 
in  Missouri,  Kansas  and  Texas  Railroad  Company  v.  Mis- 
souri Railroad  and  Warehouse  Commission.*  In  that  case, 
a  petition  for  removal  to  the  federal  court,  on  the  ground  of 
diverse  citizenship,  of  an  action  brought  under  a  statute  by 
the  State  railroad  and  warehouse  commissioners  for  an  in- 
junction to  compel  obedience  to  an  order,  was  denied  by  the 
State  court  on  the  ground  that  it  was  a  suit  by  the  State; 
the  decision  was  reversed  on  writ  of  error  by  the  supreme 
court.  The  court  was  evidently  under  the  influence  of 
Justice  Brewer's  queer  idea  that  the  governmental  interest  of 
a  state  in  the  enforcement  of  its  laws  is  not  such  an  interest 
as  to  make  it  a  party  to  a  suit.^  This  idea  was  evolved  to 
meet  a  conceived  necessity  of  explaining  a  case  like  Reagan 
v.  Farmers  Loan  and  Trust  Company,  to  enjoin  suits  to 
enforce  rates,  as  not  a  suit  against  the  State.  But  the 
proper  explanation  of  such  a  case  is  not  that  the  State 
has  not  sufficient  interest  to  be  a  party,®  but  that,  despite 
such  interest,  the  agents  of  a  State  may  be  restrained 
from  violating  constitutional  rights. '^  The  idea  of  Justice 
Brewer  is  negatived  by  the  everyday  fact  of  criminal 
proceedings  by  the  state  to  enforce  its  laws,  and  especially 
by  such  cases  as  In  Re  Debs,^  in  which  the  state  brings 
suit    in    equity    to    enforce    its    governmental    rights    and 


1200  U.  S.  273. 

» 16  Wall.  244. 

»i85  U.  S.  373. 

M83  U.  S.  53- 

*  Previously  expressed  by  him  in  Reagan  v.  Farmers  L.  &  T.  Co., 
154  U.  S.  362. 

•For  in  Gunter  v.  Atl.  Coast  Line  R.R.  Co.,  200  U.  S.  273,  the 
court  held  that  the  State  was  a  party  to  a  similar  case — Humphrey 
V.  Pegiies,  16  Wail.  244. 

'Part  II,  Chaps.  V,  VI. 

•158  U.  S.  564. 
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duties.  In  the  very  case  in  hand,  Justice  Brewer  recog- 
nized that  such  a  case  as  Ferguson  v.  Ross,^  in  which  suit 
to  recover  a  penalty  was  brought,  as  provided  by  law,  in  the 
name  of  a  State  shore  inspector,  was  a  suit  by  the  State. 
His  distinction  is  that  in  a  suit  to  recover  a  penalty,  the 
judgment  inures  to  the  benefit  of  the  State,  whereas  in  a 
suit  to  enforce  an  order,  the  State  has  no  pecuniary  interest, 
but  only  the  shippers.  The  idea  that  the  penalty  recovered 
is  the  interest  that  sustains  a  prosecution  by  the  state  be- 
comes absurd  when  the  penalty  is  not  money,  but  imprison- 
ment. The  only  proper  question  in  the  case  in  hand  was 
whether  the  suit  was  a  form  of  action  by  the  State ;  and  that 
was  concluded  by  the  decision  of  the  State  courts.  The 
supreme  court  was  led  into  this  error  by  the  fact  that  the 
apparent  parties  were  the  same  as  they  would  have  been  in 
a  suit  against  the  commissioners  to  restrain  the  enforcement 
of  an  order,  and  that  such  a  suit  would  not  be  a  suit  against 
the  State. 

Actions  that  arc  not  suits  against  the  state. 

It  was  early  settled  that  the  fact  that  the  state  is  a  stock- 
holder, even  the  sole  stockholder,  in  a  corporation,  does  not 
relieve  the  corporation  from  suit.-  The  corporation  is  a 
personality  of  private  law,  distinct  from  its  stockholders. 

It  is  equally  well  settled  that,  when  the  state  brings  suit, 
the  defendant  may  carry  the  case  up  by  appeal  or  on  writ 
of  error.  Such  proceeding  is  but  a  continuation  of  the  case, 
and  does  not  convert  it  into  a  suit  against  the  state. ^ 

More  important,  as  affecting  the  immunity  from  suit,  is 
the  doctrine  that,  when  the  state  comes  into  court  to  enforce 
a  right,  its  recovery  is  subject  to  the  rights  of  others  in  the 
subject  matter  of  the  suit.  Thus,  in  United  States  v.  Wil- 
der,* an  action  of  trover  for  property  of  the  United  States 
was  barred  by  the  right  of  defendant  to  retain  it  for  a  lien 
for  general  average.    The  principle  has  its  widest  scope  in 

"38  Fed.  161. 

»Rank:  of  U.  S.  v.   Planters'  Bank  of  Ga.,  9  Wheat.  904. 
*  See  the  great  case  of  Cohens  v.  Va.,  6  Wheat.  264. 
*3  Sumner  308. 
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cases  in  admiralty,  where,  when  the  res  is  brought  within 
the  jurisdiction  of  the  court,  all  claims  are  presentable. 
In  "  The  Siren, "^  the  vessel,  on  libel  by  the  United  States, 
had  been  condemned  as  prize  of  war,  and  the  proceeds  de- 
posited with  the  assistant  treasurer  of  the  United  States, 
subject  to  the  order  of  the  court.  It  was  held  that  the  funds 
were  liable  to  a  claim  for  a  lien  against  the  vessel  growing 
out  of  a  collision  while  being  brought  into  port  for  condem- 
nation.- 

The  same  principle  applies  to  the  right  of  set-oflf  and 
counterclaim  by  defendants  to  suits  brought  by  the  state. 
The  extent  of  this  right  varies,  of  course,  with  the  rules 
governing  the  procedure  of  the  court.  The  right  of  set-off 
is  statutory;  and  the  state  may  limit  the  right  of  set-off 
against  itself  to  cases  in  which  certain  conditions  have  been 
complied  with,  as,  for  instance,  that  the  claim  shall  have 
been  previously  presented  and  allowed.^  The  general  prin- 
ciple is  that  the  right  of  set-off  or  counter-claim  against  the 
state  extends  to  any  claim,  legal  or  equitable,  that  operates 
by  way  of  direct  defense  to  the  suit;*  but  does  not  warrant 
a  separate  claim,  or  a  demand  for  original  and  independent 
relief,  since  that  would  be  in  effect  a  suit  against  the  state. ^ 
It  is  well  settled  that  a  judgment  cannot  be  entered  against 
the  state  for  a  balance  on  a  set-off.^  Nor  can  a  judgment 
be  entered  against  the  state  for  costs.'^ 

In  United  States  v.  McLemore,^  it  was  held  that,  although 
a  circuit  court  of  the  United  States,  sitting  as  a  court  of 
law,  may  direct  credits  to  be  given  on  a  judgment  in  favor 
of  the  United  States,  and  consequently  may  examine  the 
grounds  on  which  such  an  entry  is  claimed,  and  may  direct 

7  Wall.  152. 

See  also  "  The   St.  Jago  de  Cuba,"  9  Wheat.  409 ;   and  "  The 
Davis,"  10  Wall.  15. 
'  U.  S.  V.  Eckford's  Extrs.,  6  Wall.  484. 

*U.  S.  V.  McDaniel,  7  Pet.  i;  U.  S.  v.  Ringgold,  8  Pet.  150; 
Gratiot  V.  U.  S.,  15  Pet.  336. 

Pres.  &  Direc.  etc.  v.  Ark.,  20  How.  530. 

Reeside  v.  Walker,  11  How.  272;  U.  S.  v.  Eckford's  Extrs. 

U.  S.  V.  McLemore,  4  How.  286  (cases  cited). 

4  How.  286. 
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the  execution  to  be  stayed  until  such  an  investigation  shall 
be  made,  it  cannot  entertain  a  bill  on  its  equity  side  to  enjoin 
the  United  States  from  proceeding  upon  such  judgment, 
since  that  is  a  suit  against  the  United  States.  In  Hill  v. 
United  States,^  the  doctrine  is  reaffirmed  that  execution 
upon  a  judgment  in  favor  of  the  United  States  may  not 
be  enjoined.  In  Bouldin  v.  State,'  on  the  contrary,  it 
was  held  that  such  a  suit  to  restrain  execution,  upon  the 
ground  that  the  bond  on  which  the  judgment  was  obtained 
was  executed  without  consideration,  is  not  a  suit  against 
the  State,  but  simply  setting  up  a  defense  that  might  have 
been  availed  of  in  the  original  suit.^ 

>9  How.  386. 

» 21  Ark.  84. 

'  In  the  United  States,  it  is  agreed,  consent  to  suit  against  the 
state  can  be  given  only  by  the  legislature ;  the  executive  does  not 
possess  the  prerogative  of  the  crown  in  this  respect.  U.  S.  v.  Lee, 
106  U.  S.  196;  Stanley  v.  Schwalby,  162  U.  S.  255;  Case  v.  Terrell, 
II  Wall,  iqq;  Carr  v.  U.  S.,  98  U.  S.  433. 

In  case  of  consent,  the  state  has  full  control  over  the  proceedings. 
De  Groot  v.  U.  S.,  5  Wall.  419;  Beers  v.  Arkansas,  20  How.  527. 
Possible  exception  as  to  the  substantive  law — see  U.  S.  v.  Klein,  13 
Wall.  128. 


PART  II. 
SUITS  AGAINST  PUBLIC  OFFICERS. 


CHAPTER  I. 
The  Principle  of  Liability  in  Tort. 

The  first  part  of  this  study  has  dealt  with  the  doctrine  of 
non-suabihty  of  the  state,  and  the  extent  to  which  it  appHes 
to  the  States  of  the  United  States.  In  the  last  chapter,  has 
been  set  out  the  scope  of  the  doctrine — what  forms  of  action 
are  suits  against  the  state,  and  what  proceedings,  though 
affording  judicial  remedy  against  the  state,  are  not  within 
the  prohibition.  In  this  second  part,  will  be  considered 
suits  against  public  officers,  in  relation  to  the  immunity  of 
the  state  from  suit. 

It  was  early  settled  in  English  law  that,  although  the 
crown  may  not  be  sued  for  torts  done  by  public  officers, 
the  actors  themselves  may  be  held  liable,  and  that  it  is  no 
defense  to  set  up  an  unlawful  authority  from  the  crown. 
An  act  of  parliament  is,  of  course,  always  lawful  authority. 
But  where  a  statute  may  be  held  unconstitutional,  as  in  the 
United  States,  it  furnishes  no  better  defense  than  the  unlaw- 
ful order  of  a  higher  executive  officer. 

The  lack  of  valid  defense  in  an  unlawful  authority  from 
the  crown  has  been  rested  upon  the  maxim  that  "  the  king 
can  do  no  wrong."  To  authorize  a  wrong,  it  is  said,  is  to 
do  a  wrong;  hence,  in  the  eye  of  the  law,  the  alleged  author- 
ity cannot  exist.  This  maxim  must  mean  one  of  two  things. 
First,  that  whatever  the  king  does  is  right;  with  the  neces- 
sary corollary  that  whatever  the  king  authorizes  is  right. 
Practically,  this  was,  no  doubt,  for  a  time  in  large  measure 
true;  and  the  king's  servants  acting  as  judges  made  no 
pretense  of  exercising  jurisdiction  over  the  king's  servants 
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acting  for  him  in  other  ways.  But  the  doctrine  of  absolu- 
tion was  soon  definitely  negatived.  Second,  that  no  wrong 
will  be  imputed  to  the  king.  In  this  view,  it  is  a  senseless 
fiction.  A  more  rational  explanation  is  that,  although  the 
king  may  do  wrong,  he  is  protected  by  his  immunity  from 
suit.  If  he  does  wrong  through  an  agent,  the  agent  is  liable, 
although  the  king  is  not. 

The  state,  of  course,  can  act  only  through  agents.  The 
agent,  in  committing  a  tort,  may  be  regarded  either  as  not 
acting  for  the  state,  in  which  view  the  agent  alone  would  be 
liable,  or  as  acting,  although  unlawfully,  for  the  state,  in 
which  view  both  principal  and  agent  would  be  liable,  al- 
though the  principal  would  be  protected  by  the  immunity 
of  the  state  from  suit.  In  either  view,  the  liability  of  the 
agent  results  from  the  fact  that  his  act  is  in  itself  unlawful, 
and  does  not  rest  upon  lawful  state  authority.  Such  author- 
ity cannot  exist  if  forbidden  by  a  higher  authority.  Thus, 
a  statute  cannot  aflford  lawful  authority  if  contrary  to  the 
constitution. 


CHAPTER   II. 

Injunction  Against  Tort. 

In  the  great  case  of  Osborn  v.  Bank  of  United  States,^  was 
presented  the  question  whether  a  pubHc  officer,  about  to 
commit  a  tort  under  a  statute  alleged  to  be  unconstitutional, 
may  be  enjoined  therefrom  if  equitable  ground  exists.  An 
act  of  Ohio  imposed  a  tax  of  $50,000  a  year  on  each  branch 
of  the  Bank  of  the  United  States  situate  in  Ohio,  and  in- 
structed the  State  auditor  to  issue  his  warrant  for  distraint 
therefor  in  case  of  failure  to  pay.  The  bank  brought  suit 
in  the  United  States  circuit  court  to  enjoin  the  auditor 
from  proceeding  to  collect  the  tax,  upon  the  ground  that  it 
was  unconstitutional — as  it  was,  in  fact,  held  in  this  case. 
The  part  of  the  decision  of  the  supreme  court  in  point  here 
is  the  affirmance  of  the  decree  granting  this  injunction. 

The  remedy  of  injunction  against  public  officers  had  been 
used  in  England,  though  very  sparingly. ^  Chief  Justice 
Marshall,  however,  as  usual,  cited  no  precedents. 

One  contention  of  appellants  was  that,  admitting  that  in 
an  action  for  damages  the  statute  would  be  no  justification 
if  found  unconstitutional,  but  that  the  State  officers  must 
be  treated  as  individual  trespassers,  yet  there  existed  no 
ground  for  equitable  .relief.  Chief  Justice  Marshall  answered 
thus :  "  The  appellants  treat  the  declaration  of  Osborn,  the 
auditor,  that  he  should  execute  the  law,  as  the  light  and 
frivolous  threats  of  an  individual  that  he  would  commit  an 
ordinary  trespass.  But  surely  this  is  not  the  point  of  view 
in  which  the  application  for  an  injunction  is  to  be  con- 
sidered. The  legislature  of  Ohio  had  passed  a  law  for  the 
avowed  purpose  of  expelling  the  bank  from  the  State ;  and 
had  made  it  the  duty  of  the  auditor  to  execute  it  as  a  minis- 

"9  Wheat.  738. 

*Goodnow:  Admin.  Law  of  the  U.  S.,  p.  420  et  seq. 
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terial  officer.  He  had  declared  that  he  would  perform  this 
duty.  The  law,  if  executed,  would  unquestionably  effect 
its  object,  and  would  deprive  the  bank  of  its  chartered  privi- 
leges so  far  as  they  were  to  be  exercised  in  the  State.  ...  It 
was  to  be  expected  that  a  person  continuing  to  hold  an  office 
would  perform  a  duty  enjoined  by  his  government,  which 
was  completely  within  his  power.  This  duty  was  to  be  re- 
peated until  the  bank  should  abandon  the  exercise  of  its 
chartered  rights."^  That  is,  it  was  decided,  in  determining 
whether  equitable  grounds  exist,  it  will  be  presumed  that  an 
officer  will  perform  a  duty  laid  upon  him  by  statute,  and 
the  nature  of  the  threatened  tort  will  be  determined  by  the 
statute  under  color  of  which  he  is  about  to  act. 

The  main  argument  of  appellants  was,  as  stated  by  Chief 
Justice  Marshall,  as  follows :  "  The  bill  is  brought,  it  is  said, 
for  the  purpose  of  protecting  the  bank  in  the  exercise  of  a 
franchise  granted  by  a  law  of  the  United  States,  which 
franchise  the  State  of  Ohio  asserts  a  right  to  invade,  and 
is  about  to  invade.  It  prays  the  aid  of  the  court  to  restrain 
the  officers  of  the  State  from  executing  the  law.  It  is,  then, 
a  controversy  between  the  bank  and  the  State  of  Ohio.  The 
interest  of  the  State  is  direct  and  immediate,  not  consequen- 
tial. The  process  of  the  court,  though  not  directed  against 
the  State  by  name,  acts  directly  upon  it,  by  restraining  its 
officers.  The  process,  therefore,  is  substantially,  though 
not  in  form,  against  the  State,  and  the  court  ought  not  to 
proceed  without  making  the  State  a  party.  If  this  cannot 
be  done,  the  court  cannot  take  jurisdiction  of  the  cause."- 

Opinions  in  similar  cases  have  often  put  the  ruling  that 
the  suits  were  not  against  the  State  upon  the  ground  that  an 
officer,  when  acting  under  an  unconstitutional  statute,  is  not 
acting  for  the  State,  and  the  State  has  no  interest.  But  it 
requires  the  exercise  of  jurisdiction  to  find  the  statute  un- 
constitutional ;  and  if  it  is  found  valid,  then  it  follows,  upon 
this  view,  that  the  court  has  exercised  jurisdiction  over  a 

suit  against  the  State.  Anyhow,  the  State  clearly  has  an 
______ 

»P.  846. 
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interest  in  determining  whether  the  statute  under  which  its 
officers  are  acting. is  unconstitutional.  This  is  proved  by  the 
fact  that  the  State  may  join  as  party  defendant  in  such  a 
case.^  Chief  Justice  Marshall  did  not  deny  the  interest  of 
the  State :  "  The  full  force  of  this  argument  is  felt,  and  the 
difficulties  it  presents  are  acknowledged.  The  direct  inter- 
est of  the  State  in  the  suit,  as  brought,  is  admitted ;  and,  had 
it  been  in  the  power  of  the  bank  to  make  it  a  party,  perhaps 
no  decree  ought  to  have  been  pronounced  in  the  cause  until 
the  State  was  before  the  court."-  "But,"  he  said,  "if  the 
person  who  is  the  real  principal,  the  person  who  is  the 
true  source  of  the  mischief,  by  whose  power  and  for  whose 
advantage  it  is  done,  be  himself  above  the  law,  be  exempt 
from  judicial  process,  it  would  be  subversive  of  the  best 
established  principles  to  say  that  the  law  could  not  afiford 
the  same  remedies  against  an  agent  employed  in  doing  the 
wrong,  which  they  would  afiford  against  him  could  his 
principal  be  joined  in  the  suit."  The  action  against  the 
officers  was  upheld  on  the  ground  of  the  personal  and 
separate  liability  of  an  agent  for  his  tort,  though  done  for  a 
principal.  "  It  being  admitted,  then,  that  the  agent  is  not 
privileged  by  his  connection  with  his  principal,  that  he  is 
responsible  for  his  own  act  to  the  full  extent  of  the  injury, 
why  should  not  the  preventive  power  of  the  court  also  be 
applied  to  him?" 

The  doctrine  of  Osborn  v.  Bank  has  not  since  been  ques- 
tioned. In  Dodge  v.  Woolsey,^  a  similar  case,  the  objection 
of  suit  against  the  .State  was  not  raised.  And,  in  Poin- 
dexter  v.  Greenhow,*  Justice  Matthews,  speaking  for  the 
court,  said  of  enjoining  the  collection  by  State  officers  of  un- 
constitutional taxes :  "  The  practice  has  become  common,  and 
is  well  settled  on  uncontrovertible  principles  of  equity  pro- 
cedure."'    Certainly,  if  Osborn  v.  Bank  had  been  decided 

1  In  Gunter  v.  Atl.  C.  L.  R.R.  Co.,  200  U.  S.  273,  the  State  was 
held  to  have  become  a  party  to  the  original  suit. 
«P.  846. 
'18  How.  331. 
*'ii4  U.  S.  270. 
*  The  four  dissenting  justices  did  not  deny  this,  but  considered 
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differently,  constitutional  limitations  would  have  been  dead 
letters.  The  doctrine  that  a  public  officer  may  be  restrained, 
in  a  proper  case  in  equity,  from  committing  a  tort  under 
color  of  an  unlawful  authority,  has,  so  far  as  I  know, 
never  been  denied  by  a  State  court.  Objection  was  made 
in  Osborn  v.  Bank,  probably,  not  so  much  in  denial  of 
this  general  doctrine,  but  from  a  failure  to  appreciate  fully 
that  the  constitution  of  the  United  States  operates  upon 
State  enactments  just  as  a  State  constitution  operates  upon 
State  statutes.  It  was  a  period  of  general  protest  against  the 
growing  national  supremacy  over  the  States. 

The  decision  in  Osborn  v.  Bank  was  clearly  right.  To 
enjoin  state  officials  does  affect  the  state  more  closely  than 
to  hold  them  liable  in  damages.  The  state  cannot  itself 
act,  as  can  the  king;  and,  if  every  agent  is  restrained,  the 
state  cannot  act  at  all.  But  this  intrinsic  limitation  of  the 
state  should  not  affect  the  remedy  against  its  agents.  The 
principle  is  that  every  person  is  liable  for  his  own  torts, 
even  though  acting  as  agent.  If  a  public  officer  would  be 
liable  in  damages  for  an  act,  there  is  no  reason  why,  if 
equitable  grounds  exist,  he  should  not  be  enjoined  from 
the  act. 

The  only  case  in  which  the  supreme  court  has  departed 
from  this  doctrine  is  Belknap  v.  Schild.^     In  that  case,  a 

that,  the  taxes  being  valid,  the  right  to  have  the  coupons  received 
therefor  was  merely  a  right  of  set-off,  and  that  any  suit  to  restrain 
the  collection  of  the  taxes  was  in  effect  a  suit  to  compel  the  State  to 
fulfil  the  contract  to  receive  the  coupons  for  taxes.  Later,  in  Mc- 
Gahey  v.  Va.,  135  U.  S.  662,  Justice  Bradley,  who  delivered  the  dis- 
senting opinion  in  Poindexter  v.  Greenhow,  admitted  that  the  view 
of  the  majority  was  probably  correct — that  the  tender  of  the  coupons 
worked  a  defeasance  of  the  taxes,  so  that  the  collection  of  them 
thereafter  was  a  tort,  just  as  if  they  were  unconstitutional  in  the 
first  place.  Congress,  in  the  exercise  of  its  control  over  remedies  in 
the  federal  courts,  has  provided  that  the  remedy  of  injunction  shall 
not  be  used  to  restrain  the  collection  of  unconstitutional  federal 
taxes.  Of  course,  congress  cannot  remove  the  liability  of  the 
officers,  but  it  seems  it  can  control  the  remedy,  to  the  extent  at  least 
of  confining  the  injured  party  to  his  remedy  at  law.  State  legisla- 
tion cannot,  of  course,  affect  the  power  of  the  federal  courts  in  the 
administration  of  their  regular  equitable  remedies.  In  re  Tyler,  149 
U.  S.  164. 
'  161  U.  S.  10. 
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bill  in  equity  was  brought  by  the  owner  of  a  patent  against 
officers  of  the  United  States,  in  charge  for  the  United  States 
of  a  caisson  gate,  the  property  of  the  United  States,  made 
in  infringement  of  the  patent,  and  used  in  a  drydock  at  a 
navy-yard  of  the  United  States.  The  court  recognized 
that  the  officers  would  be  liable  in  damages ;  but  held  that 
no  injunction  could  issue,  since  that  would  prevent  the  use 
by  the  United  States  of  its  own  property,  in  its  possession.^ 
Justice  Gray,  delivering  the  opinion  of  the  court,  said: 
"  The  United  States,  then,  had  both  the  title  and  the  posses- 
sion of  the  property.  The  United  States  could  not  hold  or 
use  it  except  through  officers  and  agents.  Although  this 
suit  was  not  brought  against  the  United  States  by  name,  but 
against  their  officers  and  agents  only,  nevertheless,  so  far  as 
the  bill  prayed  for  an  injunction,  and  for  the  destruction  of 
the  gate  in  question,  the  defendants  had  no  individual  inter- 
est in  the  controversy ;  the  entire  interest  adverse  to  the 
plaintiff  was  the  interest  of  the  United  States  in  property 
of  which  the  United  States  had  both  the  title  and  the  pos- 
session." This  argument,  except  for  the  fact  that  title  here 
was  undisputed,  is  exactly  the  same  as  in  Justice  Gray's 
dissenting  opinion  in  United  States  v.  Lee,^  and  the  case 
can  only  be  explained  as  enforcing  his  opinion  there.  It  is 
true  he  distinguished  United  States  v.  Lee  on  the  ground 
that  title  to  the  land  was  disputed  in  that  case.  But  surely 
the  United  States  has  as  direct  an  interest  in  property 
which  it  holds  by  a  disputed  title  as  by  an  undisputed  title. 
The  cases  Justice  Gray  cited  as  holding  that  "no  injunction 
can  be  issued  against  officers  of  a  State  to  restrain  or  con- 
trol the  use  of  property  in  the  possession  of  the  State  or 
money  in  its  treasury  " — Louisiana  v.  Jumel  and  Elliot  v. 
Wiltz,^  Cunningham  v.  Macon  and  Brunswick  Railroad 
Company,*  Hagood  v.  Southern^ — were  cases  of  an  entirely 

1  Justice  Bradley  had  strongly  intimated  a  similar  view  in  James 
V.  Campbell,  104  U.  S.  356,  although  the  case  had  been  decided  upon 
the  ground  that  the  patent  was  invalid.  This  dictum  was  not  men- 
tioned in   Belknap  v.  Schild. 

»  106  U.  S.  196. 

»  107  U.  S.  711. 

*  109  U.  S.  446. 

5  117  u.  S.  52. 
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different  nature.  They  were  suits  to  obtain  property  of  the 
State ;  not  one  of  them  was  to  prevent  a  tort.  They  clearly 
support  the  decision,  in  Belknap  v.  Schild,  that  no  decree 
for  the  destruction  of  the  property  of  the  United  States 
used  in  infringement  of  the  patent  could  be  rendered  in  a 
suit  against  the  officers.  Just  as  clearly,  they  are  not  in 
point  upon  the  question  of  the  injunction. 

It  seems  strange  that  Belknap  v.  Schild  should  have  been 
so  decided  after  United  States  v.  Lee.  In  the  latter  case, 
ejectment  was  upheld  against  officers  of  the  United  States, 
in  possession  of  land  claimed  by  the  United  States, 
on  which  the  United  States  had  valuable  improvements  used 
in  the  public  service.  The  case  held  squarely  that  a  public 
officer  may  be  held  liable  for  a  tort,  and  that  the  court  will 
inquire  into  the  defense — in  that  case  depending  on  the 
title  of  the  United  States.  The  direct  interest  of  the  United 
States  did  not  prevent  relief.  In  Belknap  v.  Schild,  the 
suit  was  to  prevent  a  tort ;  the  validity  of  the  defense  de- 
pended on  whether  the  caisson  gate  was  an  infringement 
of  the  patent.  The  fact  that  property  of  the  United  States 
was  used  in  committing  the  tort  should  not  have  prevented 
relief.  This  is  established  by  such  a  case  as  Ex  parte 
Young,^  in  which  public  officers  were  enjoined  from  acts 
not  possible  to  them  as  individuals,  but  consisting  in  using 
their  official  positions  to  violate  constitutional  rights.  That 
the  United  States  could  use  its  property  only  through  agents 
was  no  ground  for  denying  relief  against  the  torts  of  its 
agents,  any  more  than  in  United  States  v.  Lee. 

Justices  Harlan  and  Field  dissented  in  Belknap  v.  Schild. 
Justice  Peckham  took  no  part  in  the  decision.  In  the  next 
similar  case,  Dashiell  v.  Grosvenor,^  the  question  was 
evaded  by  holding  that  there  was  no  infringement.  In 
International  Postal  Supply  Co.  v.  Bruce,'  Belknap  v. 
Schild  was  reaffirmed,  and  an  injunction  denied  to  restrain 
the  postmaster  at  Syracuse  from  using,  in  infringement  of 

•  209  U.  S.  123. 

•  162  U.  S.  425. 

•  194  U.  S.  601. 


387]  Injunction  Against  Tort.  53 

a  patent,  stamping-machines,  hired  by  the  United  States 
postoffice  for  a  term  of  years.  Justice  Harlan  again  dis- 
sented, and  Justice  Peckham  concurred  in  the  dissent. 

In  a  State  case,  Hopkins  v.  Clemson  Agricultural  College,^ 
the  court  denied  relief,  in  a  suit  against  the  trustees  of  the 
Clemson  Agricultural  College,  incorporated,  an  agent  of 
the  State,  against  a  dike  erected  on  the  college  grounds  so 
as  to  cause  the  water  to  overflow  the  lands  of  plaintiff  as 
it  would  not  naturally  do.  The  court  put  the  decision 
on  the  ground  that  the  State  was  an  indispensable  party  to 
a  suit  to  affect  the  dike,  its  property,  on  its  property.  But 
any  effective  relief  in  this  caes  would  have  required  a 
decree  for  the  destruction  of  the  dike,  which,  of  course, 
could  not  be  rendered  in  a  suit  against  the  agent  of  the 
State.  In  Salem  Flouring  Mills  Co.  v.  Lord,^  State  officers 
were  enjoined  from  using  more  water  from  a  stream  than 
the  State  was  entitled  to  under  a  contract  by  which  it 
acquired  the  right  to  use  a  certain  amount.  The  court  said 
that  the  decree  could  not  affect  the  property  of  the  State.  But, 
since  the  decree  enjoined  the  use  of  any  appliance  capable 
of  taking  more  water  than  proper,  and  such  an  appliance 
owned  by  the  State  was  being  used  therefor,  it  seems  to 
have  enjoined  the  use  of  property  of  the  State.  The  remark 
of  the  court  must  be  limited,  therefore,  to  mean  that  the 
property  of  the  State  could  not  be  directly  acted  upon,  that 
is,  removed,  altered,  or  destroyed. 

The  decision  in  Belknap  v.  Schild  seems  unfortunate. 
As  Justice  Harlan  pointed  out,  it  permits  any  patent  capable 
of  use  in  the  public  service  to  be  used  by  the  government 
at  will,  thus  nullifying,  to  that  extent,  the  constitutional 
inhibition  against  taking  private  property  for  public  use 
without  just  compensation.  It  operates  to  deny  preventive 
relief  against  a  wrong  in  any  case  in  which  property  of 
the  state  is  used  in  committing  the  wrong.  In  my  view,  the 
decision  is  fundamentally  wrong. 

1  77  S.  C.  12. 
42  Ore.  82. 


CHAPTER   III. 

Suits  to  Recover  Property  in  the  Possession  of 
Public  Officers. 

Also  growing  out  of  the  separate  liability  of  an  agent  in 
tort,  is  the  right  to  sue  a  public  officer  for  the  recovery  of 
property  alleged  to  be  tortiously  held  by  him.  The  direct 
interest  of  the  state  in  such  a  case,  in  which  the  defense  is 
claim  of  title  in  the  state,  is  evident.  But  Osborn  v.  Bank 
had  established  that,  where  a  right  of  action  exists  against 
a  public  officer,  it  is  not  barred  by  the  fact  that  it  directly 
afifects  the  state. 

In  Osborn  v.  Bank,  Chief  Justice  Marshall  said  that  he 
could  perceive  no  line  of  distinction,  where  a  public  officer 
was  guilty  of  a  trespass  under  color  of  an  unconstitutional 
tax,  between  an  action  for  damages  and  an  action  of  detinue 
for  recovery  of  specific  articles  taken  in  collection  of  the 
tax.    Poindexter  v.  Greenhow^  was  an  action  of  detinue. 

The  case  of  Governor  of  Georgia  v.  Madrazo-  was  as 
follows.  In  1817,  a  cargo  of  slaves  belonging  to  Madrazo 
was  seized  by  a  privateer,  and  sold  to  Bowen  by  decree  of 
a  court  not  recognized  as  competent  by  the  United  States. 
While  being  transported  through  the  Floridas,  the  slaves 
were  brought  within  the  limits  of  the  State  of  Georgia,  and 
were  seized  by  a  revenue  officer  under  an  act  of  congress 
annuling  the  title  of  any  importer  of  slaves.  As  provided 
by  the  act,  the  slaves  were  turned  over  to  the  governor  of 
the  State.  Part  of  them  were  sold  by  him,  and  the  money 
deposited  in  the  State  treasury.  Madrazo,  claiming  that 
the  slaves  were  his,  and  that  he  was  not  responsible  for 
their  importation  into  Georgia,  brought  a  libel  in  the  United 
States  district  court  against  the  governor  of  Georgia  for 
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the  slaves  remaining  in  his  possession  and  for  the  proceeds 
from  the  sale  of  the  rest.  Chief  Justice  Marshall  plainly 
regarded  the  action  as  a  form  of  suit  against  the  State; 
and,  since  the  libel  was  to  reach  moneys  in  the  treasury,  of 
which  the  governor  had  not  even  possession,  it  is  probable 
that  the  service  on  him  was  intended  as  servcie  on  the  State, 
on  the  theory,  as  adopted  by  Justice  Johnson  in  his  dissent- 
ing opinion,  that  the  eleventh  amendment  does  not  apply 
to  suits  in  admiralty.  But  even  if  the  governor  could  be 
considered  as  a  defendant  in  his  personal  character,  Chief 
Justice  Marshall  said,  no  case  was  made  out  against  him 
personally.  The  slaves  had  come  into  his  possession  in 
perfectly  lawful  manner.  The  action,  therefore,  was  not 
against  him  for  wrongful  possession,  but  rather  in  the 
nature  of  a  suit  to  enforce  an  equitable  claim  to  the  slaves. 
Since  the  governor  had  no  personal  interest  in  the  slaves, 
the  claim  was  not  against  him.  Consequently,  the  right  of 
action  was  not  against  him. 

In  United  States  v.  Peters,^  was  involved  the  validity  of 
a  decree  of  a  United  States  district  court.  Certain  Ameri- 
cans, Olmstead  et  al.,  captured  by  the  British  during  the 
war  of  revolution,  rose  and  captured  the  vessel  on  which 
they  were  put  to  service.  While  on  the  way  to  port,  the 
vessel  was  taken  in  charge  by  a  ship-of-war  of  the  State  of 
PennsyVania.  The  court  of  admiralty  of  Pennsylvania, 
in  condemning  the  vessel  as  prize  of  war,  decreed  only  one- 
fourth  to  Olmstead  et  al.,  and  the  rest  to  the  State.  On 
appeal,  the  court  of  appeals  for  prize  cases,  set  up  by  the 
continental  congress,  decreed  all  to  Olmstead  et  al.  The 
Pennsylvania  court  refused  to  accept  the  decree,  on  the 
ground  that  it  involved  a  review  of  facts  found  by  a  jury, 
and  decreed  sale  and  distribution.  The  marshal,  despite  an 
injunction  from  the  court  of  appeals,  turned  over  the 
share  of  Pennsylvania  to  Rittenhouse,  the  State  treasurer, 
who  gave  a  bond  of  indemnity  therefor  to  the  judge  of  the 
admiralty  court.  Rittenhouse,  and,  on  his  death,  his  execu- 
trices,  held  the   funds  separate,  refusing  to  deliver  them 
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to  the  State  until  released  from  the  bond  to  the  admiralty 
judge.  In  1803,  the  United  States  district  court,  in  a  suit 
in  admiralty  by  the  successors  to  the  rights  of  Olmstead 
et  al.  against  the  executrices  of  Rittenhouse,  decreed  that 
the  funds  be  delivered  up  to  the  libellants.  It  was  strongly 
urged  that  the  decree  was  invalid  on  account  of  the  claim 
of  the  State.  But  Chief  Justice  Marshall  said :  "  The  State 
cannot  be  made  a  defendant  to  a  suit  brought  by  an  indi- 
vidual, but  it  remains  the  duty  of  the  courts  of  the  United 
States  to  decide  all  cases  brought  before  them  by  citizens 
of  one  State  against  citizens  of  a  different  State,  where  a 
State  is  not  necessarily  a  defendant.  ...  It  can  never  be 
alleged  that  a  mere  suggestion  of  title  in  a  State  to  property, 
in  possession  of  an  individual,  must  arrest  the  proceedings 
of  the  court,  and  prevent  their  examining  the  validity  of 
the  title." 

Justice  Gray,  in  United  States  v.  Lee,  limited  United 
States  V.  Peters  by  the  fact  that  the  funds  were  in  the 
possession  of  the  libellees  in  their  private  capacity.  "  The 
chief  justice,"  he  said,  "carefully  avoided  expressing  an 
opinion  upon  a  case  in  which  the  money  sued  for  was  in 
the  possession  of  the  State."  It  is  true  Chief  Justice  Mar- 
shall did  advert  to  the  fact  that  the  funds  were  held  in  a 
private  capacity.  And  he  also  said  in  the  course  of  the 
opinion:  "If  these  proceeds  had  been  the  actual  property 
of  Pennsylvania,  however  wrongfully  acquired,  the  dis- 
closure of  the  fact  would  have  presented  a  case  on  which 
it  is  unnecessary  to  give  an  opinion."  It  is  difficult  to 
understand  just  what  the  chief  justice  meant  by  this.  But, 
in  view  of  the  fact  that  he  plainly  said  that  the  State  could 
not  acquire  title,  on  account  of  the  decree  of  the  court  of 
appeals,  and  declared,  "  the  full  right  was  immediately  in- 
vested in  the  claimants,  who  might  rightfully  pursue  it  into 
whosesoever  hands  it  might  come,"  the  statement  of  Justice 
Gray  finds  little  support.  There  seems,  indeed,  no  dis- 
tinction in  principle  between  a  case  of  wrongful  possession 
by  a  public  officer  of  property  claimed  by  the  state,  and 
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wrongful  possession  in  a  private  capacity  of  like  property. 
The  basis  of  the  action  in  either  case  is  the  wrongful  pos- 
session by  the  person  sued ;  the  defense  in  either  case 
depends  upon  the  title  of  the  state. 

If  actions  at  law  may  be  maintained  for  the  recovery  of 
property  wrongfully  in  the  possession  of  public  officers, 
then  it  naturally  follows  that,  if  equitable  grounds  exist, 
equitable  relief  may  be  had  in  such  cases.  In  Osborn  v. 
Bank,  if  the  original  injunction  against  the  collection  of  the 
tax  was  proper,  then  of  course  the  decree  for  restitution 
was  simply  an  enforcement  of  the  original  decree.  But 
Chief  Justice  Marshall  also  held  that,  even  if  the  original 
injunction  was  improper,  the  injunction  upon  the  amended 
bill,  enjoining  the  officers  from  disposing  of  the  funds,  and 
decreeing  restitution,  was  sustainable.  The  equitable 
ground  was  that,  if  the  funds  were  disposed  of,  they  would 
be  irretrievably  lost  to  the  plaintiffs,  because  the  State  could 
not  be  sued. 

Chief  Justice  Waite,  in  Louisiana  v.  Jumel,^  explained 
away  the  decree  for  restitution  in  Osborn  v.  Bank  thus : 
"  Under  the  state  of  facts,  the  order  for  its  return  involved 
no  question  of  power  to  interfere  with  what  was  actually  in 
the  treasury.  .  .  .  The  money  was  kept  out  of  the  treas- 
ury, because  if  it  got  in  it  would  be  irretrievably  lost  to  the 
bank,  since  the  State  could  not  be  sued  to  recover  it  back." 
But  the  funds  had  actually  been  covered  into  the  treasury, 
where  they  were  kept  separate  by  the  treasurer;  the  decree 
ordered  the  treasurer  to  restore  them.  The  explanation  by 
Justice  Miller,  in  Cunningham  v.  Macon  and  Brunswick 
Railroad  Company,^  is  better:  "a  preliminary  injunction  of 
the  court,  forbidding  the  State  officer  from  placing  the 
money  of  the  bank,  which  he  had  seized,  in  the  treasury 
of  the  State,  having  been  disregarded,  the  final  decree  cor- 
rected the  violation,  by  requiring  the  restoration  of  the 
money  thus  removed."  Certainly,  there  is  no  reason  why 
property  may  not  be  recovered,  on  the  ground  of  wrongful 
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possession,  if  held  by  the  treasurer  in  the  treasury  of  the 
State,  just  as  if  held  by  any  other  officer  of  the  State.  Of 
course,  if  the  money  had  not  been  kept  separate,  but  had 
become  mingled  with  the  other  moneys  in  the  treasury, 
it  would  probably  have  been  no  longer  traceable  on  the 
ground  of  wrongful  possession.  So  that  Chief  Justice 
Waite  was  right  in  saying  that  "no  one  pretended  that  if 
the  money  had  been  actually  paid  into  the  treasury,  and 
had  become  mixed  with  the  other  money  there,  it  could 
have  been  got  back  from  the  State  by  a  suit  against  the 
officers."^  In  such  case,  probably  the  only  right  of  action, 
aside  from  suits  for  damages  against  the  officers,  would 
have  been  on  an  implied  contract  against  the  beneficiary 
of  the  money.  Such  right  of  action  would  be  against  the 
State,  and  not,  of  course,  against  the  treasurer.  As  Chief 
Justice  Waite  continued :  "  Certainly  no  one  would  ever 
suppose  that  by  a  proceeding  against  the  officers  alone,  they 
could  be  held  as  trustees  for  the  bank,  and  required  to  set 
apart  from  the  moneys  in  the  treasury  an  amount  equal  to 
that  which  had  been  improperly  put  there,  and  hold  it  for 
the  discharge  of  the  liability  which  the  State  incurred  by 
reason  of  the  unlawful  exaction." 

The  need  which  Chief  Justice  Waite  seems  to  have  felt, 
in  Louisiana  v.  Jumel,  of  explaining  Osborn  v.  Bank  as  not 
taking  money  out  of  the  treasury,  was  not  real.  Louisiana 
V.  Jumel  was  an  entirely  different  case.  The  action  was 
not  based  on  the  wrongful  possession  of  property  belonging 
to  the  plaintiffs,  but  was  to  recover  money  which  the  State 
owed  to  the  plaintiffs.  Plainly,  when  the  State  is  bound  to 
individuals  for  money,  either  by  contract  or  trust,  the  right 
of  action  is  against  the  State  alone,  and  not  against  the 
officers  in  possession  of  the  money.  And  this  is  so,  whether 
the  money  or  other  property  is  in  the  treasury,  in  the  pos- 
session of  the  treasurer,  or  is  in  the  hands  of  other  officers, 
entirely  separate  from  the  treasury,  as  in  the  case  of  Murray 
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V.  Wilson  Distilling  Company.^  The  same  is  true  of  the 
attempt  to  enforce  a  lien  against  property  of  the  State.  The 
right  of  action  is  against  the  State,  not  against  the  officers 
in  possession.^ 

A  case  in  a  State  court,  Lovvry  v.  Thompson,^  is  difficult 
to  reconcile.  A  contract  had  been  made  with  the  land  com- 
missioner for  the  sale  of  a  piece  of  land  to  the  State  of 
South  Carolina.  The  title  deed  was  placed  in  the  hands  of 
a  third  party,  to  be  delivered  to  the  land  commissioner  upon 
payment  of  the  balance  of  the  purchase  money.  The  land 
commissioner  wrongfully  obtained  possession  of  the  deed. 
The  officer  of  land  commissioner  was  later  abolished,  and 
the  effects  of  the  office  and  the  State  lands  were  put  into  the 
custody  of  the  secretary  of  state,  under  the  commissioners 
of  the  sinking  fund.  Suit  for  the  recovery  of  the  deed  was 
brought  against  the  commissioners  of  the  sinking  fund,  the 
secretary  of  state  not  being  made  a  party,  because  holding 
under  the  commissioners.  The  court,  by  two  to  one,  held 
that  the  suit  could  not  be  maintained,  on  the  ground  that 
the  State  was  an  indispensable  party  to  a  suit  to  recover 
property  in  its  possession.  The  court  urged,  it  is  true,  the 
point  that  the  law  provided  for  control  of  the  commissioners 
over  the  secretary  of  state  so  far  only  as  he  had  custody  of 
property  of  the  State.  But  it  is  fairly  clear  from  the  opin- 
ion that  the  same  ruling  would  have  been  made  in  a  similar 
suit  against  the  secretary  of  state.  If  so,  the  decision  seems 
clearly  wrong ;  because  the  action  was  for  the  recovery  of 
property  in  the  wrongful  possession  of  the  officers  sued. 

The  great  case  of  United  States  v.  Lee*  will  be  given  a 
full  exposition,  not  because  it  added  to  the  principle  set  out 
in  this  chapter,  but  because  of  the  careful  study  and  able 
presentation,  both  in  the  opinion  of  Justice  Miller  for  the 
five  majority  justices,  and  in  the  opinion  of  Justice  Gray 
for  the  four  dissenting  justices.     The  case  was  a  suit  in 
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ejectment  against  Kaufman  and  Strong,  officers  of  the 
United  States,  in  charge  of  the  ArHngton  estate,  the  estate 
of  General  Robert  E.  Lee,  which  had  been  bid  in  by  the 
United  States  at  tax  sale,  and  was  being  used  for  a  soldiers' 
cemetery,  fort  and  arsenal.  The  allegation  was  that  the 
tax  sale,  and,  therefore,  the  title  of  the  United  States,  was 
invalid,  as  was,  in  fact,  decided  in  this  case.  The  main 
question  was  whether  the  suit  was  barred  by  the  interest 
of  the  United  States  in  the  property.  The  answer  depended 
upon:  (i)  precedent;  (2)  principle,  (3)  public  policy. 

"The  English  authorities,  from  the  earliest  to  the  latest 
times,  show,"  declared  Justice  Gray,  "  that  no  action  can 
be  maintained  to  recover  the  title  or  possession  of  land  held 
by  the  crown  by  its  officers  or  agents,  and  leave  no  doubt 
that  in  a  case  like  the  one  before  us,  the  proceedings  would 
be  stayed  at  the  suggestion  of  the  attorney  general  in  be- 
half of  the  crown."  Justice  Miller  passed  by  the  English 
authorities,  saying  that  little  weight  could  be  given  them  for 
two  reasons :  the  existence  of  an  effective  remedy  by  peti- 
tion of  right  in  England ;  and  the  great  reverence  for  the 
crown,  which  would  make  the  disturbance  of  the  possession 
of  the  crown  a  shocking  matter. 

Justice  Miller  then  proceeded  to  the  precedents  in  the 
supreme  court  itself.  He  relied  strongly  on  the  language 
of  Chief  Justice  Marshall  in  United  States  v.  Peters,  that 
"  it  certainly  can  never  be  alleged  that  a  mere  suggestion 
of  title  in  a  State  to  property  in  the  possession  of  an  indi- 
vidual must  arrest  the  proceedings  of  the  court,  and  prevent 
their  looking  into  the  suggestion  and  examining  the  validity 
of  the  title";  and  on  the  decision  in  Osborn  v.  Bank,  with 
the  repetition  of  this  statement  from  United  Sttaes  v. 
Peters. 

Justice  Gray  did  not  succeed  satisfactorily  in  his  attempt 
to  explain  away  these  cases. ^  To  offset  them,  he  cited 
"  The  Exchange."^  It  is  true  that  in  that  case  the  court 
declined  to  examine  the  validity  of  the  title  set  up  in  de- 

'  See  above,  p.  56. 
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fense.  But  that  was  a  libel  of  a  war-vessel  in  the  regular 
service  of  the  emperor  of  France,  which  had  come  into 
our  waters  on  a  friendly  visit.  Under  these  circumstances, 
comity  required  that  the  judiciary  should  not  interfere  with 
the  vessel.  The  case  was  not  mentioned  by  Justice  Miller; 
nor,  it  seems,  has  it  been  considered  in  point  in  other  cases 
of  suits  involving  property  claimed  by  the  state. 

Then  there  were  the  four  previous  cases  like  United 
States  V.  Lee.  One  of  them,  Meigs  v.  McClung,^  came 
up  between  United  States  v.  Peters  and  Osborn  v.  Bank. 
Of  this  case,  Justice  Gray  said :  "  the  full  statement  of 
their  position,  in  the  bill  of  exceptions,  .  .  .  shows  that 
the  fact  that  they  so  held  was  not  set  up  in  defense, 
except  as  supplemental  to  the  position  that  the  legal  title 
was  in  the  United  States,  and  it  does  not  appear  to 
have  been  mentioned  in  argument.  No  objection  to  the 
exercise  of  jurisdiction  was  made  by  the  defendants  or  by 
the  United  States,  or  noticed  by  the  court.  That  the  court 
understood  the  United  States  to  desire  a  decision  upon  the 
merits  is  further  apparent  from  Chief  Justice  Marshall's 
summary  towards  the  close  of  the  opinion :  '  The  land  is 
certainly  the  property  of  the  plaintiff  below ;  and  the  United 
States  cannot  have  intended  to  deprive  him  of  it  by  violence 
without  compensation.'  Had  the  decision  covered  the  ques- 
tion of  jurisdiction,  the  Chief  Justice  would  hardly  have 
omitted  to  refer  to  it  in  Osborn  v.  Bank."  This  last  sugges- 
tion is  without  any  weight;  for,  in  Osborn  v.  Bank,  Chief 
Justice  I\Iarshall  made  no  resort  to  precedent,  not  even  to 
United  States  v.  Peters.  The  statement,  moreover,  that  the 
interest  of  the  United  States  was  set  up  only  as  part  of  the 
defense  of  title  in  the  United  States,  is  clearly  incorrect.  It 
is  true  that  the  point  was  not  argued  in  the  supreme  court, 
nor  mentioned  in  the  opinion.  But,  as  pointed  out  by  Justice 
Miller,  the  bill  of  exceptions  clearly  set  out  the  interest  of 
the  United  States  as  a  separate  ground  of  defense. 

In  the  three  similar  cases — Wilcox  v.  Jackson,^  Brown 
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V.  Htiger,^  Grisar  v.  McDowell- — arising  after  Osborn  v. 
Bank,  the  objection  was  not  raised.  Justice  Miller  regarded 
this  as  evidence  that  the  principle  was  considered  as  fully 
established.  Justice  Gray  explained  them  on  the  ground 
that  the  United  States  was  willing  that  the  court  should 
decide.  "  The  view,"  he  declared,  "  on  which  this  court 
appears  to  have  constantly  acted,  which  reconciles  all  its 
decisions  and  is  in  accord  with  the  English  authorities,  is 
this:  the  objection  to  the  exercise  of  jurisdiction  over  the 
sovereign  or  his  property,  in  an  action  in  which  he  is  not  a 
party  to  the  record,  is  in  the  nature  of  a  personal  objec- 
tion, which,  if  not  suggested  by  the  sovereign,  may  be  pre- 
sumed not  to  be  intended  to  be  insisted  upon."  Now,  the 
immunity  from  suit  is  a  personal  privilege,  which  may  be 
waived.  But  certainly  the  court  ought  not  presume  a  waiver, 
and  require  an  active  insistence  upon  the  privilege,  in  a  suit 
against  individuals,  to  which  the  sovereign  is  not  even  a 
party.  It  ought  rather,  if  facts  appear  that  show  the  suit 
to  be  in  violation  of  the  immunity  of  the  sovereign,  dismiss 
the  case  unless  a  waiver  of  the  immunity  is  shown.  This 
is  confirmed  by  the  consideration  that  the  law  officers  of 
the  United  States  have  no  power  to  consent  to  a  suit  against 
the  United  States ;''  yet  this  view  of  Justice  Gray  would 
make  the  allowance  of  suits,  in  effect  against  the  United 
States,  depend  upon  whether  these  law  officers  might  or 
might  not  object.  Anyway,  this  view  of  Justice  Gray  does 
not  aflfect  the  decisions  in  United  States  v.  Peters  and 
Osborn  v.  Bank. 

Two  recent  opinions  did  furnish  him  some  support.  In 
"  The  Davis,"*  the  opinion  placed  a  false  emphasis  on 
whether  property  is  in  the  possession  of  public  officers 
or  not.-''  And  in  Carr  v.  United  States,"  Justice  Bradley, 
delivering  the  opinion  of  the  court,  expressed  the  opinion 

«  21  How.  305. 

»  6  Wall.  363. 

'  See  Part  I,  p.  44,  note. 

«  10  Wall.  IS. 

"See  above,  p.  38. 
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that  cases  like  United  States  v.  Lee  are  barred  by  the 
interest  of  the  United  States.  But,  as  pointed  out  by 
Justice  Miller,  this  was  purely  obiter.  No  doubt  it  was 
these  two  opinions  that  encouraged  the  vigorous  obejction 
to  the  action  in  United  States  v.  Lee.  On  the  whole,  how- 
ever, the  summary  of  the  cases  by  Justice  Miller  was  well 
justified :  "  This  examination  of  the  cases  in  the  court 
establishes  clearly  this  result :  that  the  proposition  that  when 
an  individual  is  sued  in  regard  to  property  which  he  holds 
as  officer  or  agent  of  the  United  States,  his  possession  can- 
not be  disturbed  when  that  fact  is  brought  to  the  attention 
of  the  court,  has  been  overruled  and  denied  in  every  case 
where  it  has  been  necessary  to  decide  it ;  and  that  in  many 
others,  where  the  record  shows  that  the  case  as  tried  below 
actually  and  clearly  presented  that  defense,  it  was  neither 
urged  by  counsel  nor  considered  by  the  court  here,  though, 
if  it  had  been  a  good  defense,  it  would  have  avoided  the 
necessity  of  a  long  inquiry  into  the  plaintiff's  title  and  of 
other  perplexing  questions,  and  have  quickly  disposed  of 
the  case.  And  we  see  no  escape  from  the  conclusion  that, 
during  all  this  period,  the  court  has  held  the  principle  to 
be  unsound,  and  in  the  class  of  cases  like  the  present  .... 
it  was  not  thought  necessary  to  re-examine  a  proposition 
so  often  and  so  clearly  overruled  in  previous  well  con- 
sidered decisions." 

The  argument  upon  principle  was  strongly  stated  by 
Justice  Gray  for  his  side :  "  The  sovereign  is  not  liable  to 
be  sued  in  any  judicial  tribunal  without  its  consent.  The 
sovereign  cannot  hold  property  except  by  agents.  To  main- 
tain an  action  for  the  recovery  of  possession  of  property 
held  by  the  sovereign  through  its  agents,  not  claiming  any 
title  or  right  in  themselves,  but  only  as  the  representatives 
of  the  sovereign  and  in  its  behalf,  is  to  maintain  an  action 
to  recover  possession  of  the  property  against  the  sovereign ; 
and  to  invade  such  possession  of  the  agents,  is  to  invade  the 
possession  of  the  sovereign,  and  to  violate  the  fundamental 
maxim  that  the  sovereign  cannot  be  sued."     "  To  maintain 
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this  action,  independently  of  any  legislation  by  congress,  is 
to  declare  that  the  exemption  of  the  United  States  from 
being  impleaded  without  their  consent  does  not  embrace 
lands  held  by  a  disputed  title." 

Justice  Miller,  in  answer  to  this  argument,  pointed  out 
that  here  was  upon  its  face  an  ordinary  action  against  indi- 
viduals for  the  wrongful  possession  of  the  plaintiffs'  land. 
The  defendants  set  up  in  defense  an  authority;  but  if  that 
authority  was  not  lawful,  it  was  no  authority  at  all.  The 
objection  to  the  action  was,  he  said,  inconsistent  with  the 
fifth  amendment:  "If  this  constitutional  provision  is  a 
sufficient  authority  for  the  courts  to  interfere  to  rescue  a 
prisoner  from  the  hands  of  those  holding  him  under  the 
asserted  authority  of  the  government,  what  reason  is  there 
that  the  same  courts  shall  not  give  remedy  to  the  citizen 
whose  property  has  been  seized  without  due  process  of  law, 
and  devoted  to  public  uses  without  just  compensation." 
Certainly,  as  already  pointed  out,  the  fact  that  the  United 
States  can  act  only  through  agents  should  not  bar  an  other- 
wise proper  action  against  the  agents.  Moreover,  the  fact 
that  the  officers  claimed  no  personal  interest  in  the  land  did 
not,  of  course,  render  them  less  liable  for  their  wrongful 
possession.  It  is  true  that  in  such  cases  the  court  will,  if 
possible  to  join  the  parties  beneficially  interested,  require 
this  to  be  done.  But  if  it  cannot  be  done,  the  court  will 
enforce  the  right  of  action  against  the  agent,  to  which  the 
principal  is  not  an  indispensable  party. 

Justice  Gray  also  urged  the  objection  of  public  policy. 
■"  It  is  essential  to  the  common  defense  and  general  welfare," 
he  declared,  "  that  the  sovereign  should  not,  without  its 
consent,  be  dispossessed,  by  judicial  process,  of  forts, 
arsenals,  military  posts  and  ships  of  war,  necessary  to  guard 
the  national  existence  against  insurrection  and  invasion ;  of 
custom  houses  and  revenue  cutters,  employed  in  the  collec- 
tion of  the  revenue;  or  of  light-houses  and  light-ships." 
In  answer,  Justice  Miller  pointed  out  that  the  United  States, 
as  decided  in  Carr  v.  United  States,^  is  not  bound  by  deci- 
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sions  against  its  officers,  and  may  itself  bring  an  action  to 
have  its  rights  determined;  or,  if  satisfied  that  its  title  has 
been  shown  to  be  invalid,  may  secure  the  property  by  pur- 
chase or  by  condemnation.  Anyway,  he  said,  any  evils  that 
might  result  would  be  small  indeed  compared  to  the  alter- 
native evil  of  allowing  private  property  to  be  taken  without 
due  process  of  law,  and  denying  recovery  upon  a  mere 
claim  of  title  in  the  state. 

The  decision  in  United  States  v.  Lee  has  never  since  been 
questioned.  It  was  reaffirmed,  without  dissent,  in  Tindal 
v.  Wesley,^  a  similar  action  against  State  officers.-  In 
Stanley  v.  Schwalby,^  Justice  Gray,  delivering  the  opinion 
of  the  court,  considered  that  the  judgment  below  was  di- 
rectly against  the  United  States,  because  "  in  an  action  of 
trespass  to  try  title,  under  the  laws  of  Texas,  a  judgment 
for  the  plaintiff  is  not  restricted  to  the  possession,  but  may 
be  (as  it  was  in  this  case)  for  title  also."  Of  course, 
there  is  no  ground  of  action  against  the  officers  to  de- 
termine title,  because  they  claim  no  title.  In  Chandler  v. 
Dix,*  where  the  State  had  the  same  relation  to  the  land 
that  the  United  States  had  in  United  States  v.  Lee,  the 
court  sustained  a  decree  dismissing  a  bill  to  set  aside  the 
title  of  the  State,  brought  against  officers  merely  in  posses- 
sion without  claim  of  title  in  themselves.  In  case  of  a  lien 
upon  property,  also,  the  right  of  action  is  against  those 
claiming  title  to  the  property;  there  is  no  ground  of  action 
against  officers  merely  in  possession — as  was  held  in  Cun- 
ningham V.  ]\Iacon  and  Brunswick  Railroad  Company.^ 

A  strong  State  case,  broadly  applying  the  principle  set 
out  in  this  chapter,  is  Michigan  State  Bank  v.  Hammond.^ 
The  State  received  an  assignment  of  property,  on  condition 
of  saving  the  assignee  harmless  against  certain  liabilities. 

1  167  U.  S.  204. 

*  U.  S.  V.  Lee  was  al«o  followed  in  an  interesting  recent  case  in 
Maryland — Wevler  v.  Gibson,  no  Md.  636. 

'  162  U.  S.  255. 

*  194  U.  S.  590. 
'  109  U.  S.  446. 

«  I  Doug.  (Mich.)  527. 
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The  property  was  put  in  charge  of  certain  State  officers  for 
disposal,  and  for  payment  of  the  proceeds  into  the  treasury. 
The  State  failed  to  save  harmless  the  assignee,  who  there- 
upon brought  a  bill  in  equity  against  the  State  officers  to 
have  the  property  applied.  The  court  held  that  title  had 
reverted  to  the  assignee  on  breach  of  the  condition  subse- 
quent, so  that  he  might  have  sued  for  the  property  in  eject- 
ment, trover,  or  money  had  and  received.  Equity  would 
not  decree  a  forfeiture,  but  would  grant  relief  to  the  extent 
of  applying  the  property  to  fulfil  the  obligation  of  the  State 
to  pay  the  liabilities  of  the  assignee. 

The  broad  principle,  then,  governing  suits  against  public 
officers  for  property  claimed  by  the  state,  is  this :  the  action 
may  be  maintained  whenever  grounded  upon  alleged  wrong- 
ful possession  of  property  of  the  plaintiff.  The  fact  that 
the  defense  depends  upon  the  title  of  the  state  does  not  bar 
the  action.  The  direct  interest  of  the  state  is  not  denied ; 
the  state  may,  if  it  choose,  join  as  party  defendant.  But 
the  interest  of  the  state  does  not  bar  the  separate  right  of 
action  against  the  officer.  The  propriety  of  the  suit  against 
the  officer  depends  not  upon  the  interest  of  the  state,  but 
upon  the  nature  of  the  action. 


CHAPTER  IV. 

Mandamus  and  Analogous  Remedy  in  Equity. 

"  It  has  been  well  settled  that,  when  a  plain  official  duty, 
requiring  no  exercise  of  discretion,  is  to  be  performed,  and 
performance  is  refused,  any  person  who  will  sustain  per- 
sonal injury  by  such  refusal  may  have  a  mandamus  to 
compel  its  performance ;  and  when  such  duty  is  threatened 
to  be  violated  by  some  positive  official  act,  any  person  who 
will  sustain  personal  injury  thereby,  for  which  adequate 
compensation  cannot  be  had  at  law,  may  have  an  injunction 
to  prevent  it.  In  such  cases,  the  writs  of  mandamus  and 
injunction  are  somewhat  correlative  to  each  other. "^  Or,  in 
the  language  of  Justice  Miller :  "  in  this  class  of  cases, 
where  it  shall  be  found  necessary  to  enforce  the  rights  of 
the  individual,  a  court  of  chancery  may,  by  a  mandatory 
decree  or  by  an  injunction,  compel  the  performance  of  the 
appropriate  duty,  or  enjoin  the  officer  from  doing  that  which 
is  inconsistent  with  that  duty  and  with  the  plaintiff's  rights 
in  the  premises."  A  study  of  what  constitutes  "  a  plain 
official  remedy,"  such  as  to  open  this  class  of  remedies 
against  the  officer,  is  not  the  purpose  here.  The  examina- 
tion here  is  limited  to  the  relation  of  this  class  of  cases  to 
the  immunity  of  the  state  from  suit. 

In  performing  the  duty  imposed  upon  him,  the  officer  acts 
for  the  state.  The  act  may  be  simply  the  exercise  of  a 
governmental  function,  which  the  state  is  under  no  obliga- 
tion to  perform ;  or,  it  may  constitute  the  performance  of 
an  obligation  of  the  state  to  the  individual,  for  which,  if 
the  state  were  suable,  he  could  hold  the  state.  But  the 
right  to  sue  the  officer  does  not  arise  from  the  obligation  of 
the  state.  For  instance,  the  fact  that  the  state  is  bound  by 
contract  to  pay  certain  money  to  individuals,  as  in  Louis- 

*  Justice  Bradley,  in  Board  of  Liq.  v.  McComb,  92  U.  S.  531. 
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iana  v.  Jumel,  would  not  in  itself  give  rise  to  a  right  of 
action  against  the  officer  in  possession  of  the  money  to 
compel  him  by  mandamus  to  pay  it  over.^  In  Pitcock 
V.  State,^  the  superintendent  and  financial  agent  of  the 
Arkansas  State  penitentiary  had  made  a  contract,  duly 
approved  by  the  board  of  commissioners,  to  supply  a 
manufacturing  company  with  convict  labor.  An  action 
against  the  officers  to  restrain  the  withdrawal  of  con- 
victs, and  to  compel  the  furnishing  of  more  according  to 
the  contract,  was  held  to  be  in  effect  a  suit  against  the  State, 
because  the  obligation  of  the  contract  was  upon  the  State, 
not  upon  the  officers.  One  of  the  judges,  Wood,  took  the 
view  that,  although  the  board  had  discretion  in  making  the 
contract,  yet,  when  made,  they  were  bound  to  execute  it, 
just  as  much  as  though  the  legislature  had  made  the  con- 
tract and  ordered  the  board  to  carry  it  out.  And  it  would 
seem  that,  where  an  officer  has  authority  to  make  a  contract, 
and  to  execute  it  in  the  course  of  his  official  functions,  a 
mandate  to  execute  it  may  properly  be  implied.  At  any 
rate,  however,  the  right  of  action  against  the  officer  arises, 
not  out  of  the  obligation  of  the  state,  but  out  of  the  new 
legal  relation  between  him  and  the  individual  when  a  plain 
official  duty  is  imposed  upon  him,  in  the  performance  of 
which  the  individual  has  a  personal  interest.  Such  being 
the  principle,  there  is  no  reason  why  the  liability  of  the 
officer  should  be  affected  by  the  fact  that  the  act  also  con- 
stitutes the  performance  of  a  contract  by  the  state.  In 
Rolston  V.  Crittenden,''  suit  to  compel  action  by  the  governor 
of  Missouri  was  held  not  to  be  a  suit  against  the  State,  al- 
though the  act  constituted  the  performance  of  a  contract 
by  the  State. 

When  such  a  riglit  of  action,  by  mandamus  or  injunction, 
exists  against  an  officer,  "if  the  officer  plead  the  authority 
of  an  unconstitutional  law  for  the  non-performance  or 
violation  of  his  duty,  it  will  not  prevent  the  issuing  of  the 


>  Nor  may  a  trust  resting  upon  the  state  be  enforced  by  a  suit 
against  officers — Cunningham  v.  R.R.  Co.,  109  U.  S.  446. 
»  121  S.  W.  (Ark.  1909)   742. 
«I20  U.  S.  390. 
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writ."^  Woodruff  v.  Trapnall-  was  an  action  of  mandamus 
to  compel  the  attorney  general  of  the  State  of  Arkansas  to 
accept,  in  payment  of  a  judgment,  notes  of  the  State  hank, 
which  the  State  had  promised  to  receive  for  all  debts  due 
the  State;  which  law  had,  however,  since  been  repealed. 
The  supreme  court  held  the  repealing  act  unconstitutional, 
and  reversed  the  judgment  of  the  State  court  denying  the 
mandamus.  No  objection  was  made  that  the  suit  was  in 
effect  against  the  State. 

In  Board  of  Liquidation  v.  AlcComb,^  objection  was  made. 
The  State  of  Louisiana  provided  for  an  issue  of  $15,000,000 
of  consolidated  bonds  to  take  over  its  existing  indebtedness, 
at  the  rate  of  sixty  cents  on  the  dollar,  the  new  bonds  to  be 
secured  by  a  certain  tax  and  by  other  special  provisions. 
The  duty  of  making  the  exchange  was  imposed  on  a  board 
of  liquidation,  composed  of  the  governor  and  other  State 
officers.  The  act  provided  that  the  power  of  the  judiciary, 
by  means  of  mandamus,  injunction,  and  criminal  pro- 
ceedings, should  be  exerted  to  compel  the  carrying  out  of 
the  provisions  of  the  act.  Most  of  the  creditors  accepted 
the  offer  of  the  State.  A  later  act  provided  that  a  claim  of 
the  Louisiana  Levee  Company  against  the  State  might  be 
exchanged  at  par  for  consolidated  bonds.  This  suit  was  by 
holders  of  such  bonds  to  restrain  the  board  from  issuing  the 
bonds  for  the  claim  in  full.  The  supreme  court  held  that 
it  was  part  of  the  consideration  of  the  contract  with  the 
bondholders  that  the  new  bonds  should  be  issued  only  at 
sixty  cents  on  the  dollar;  that,  therefore,  the  act  providing 
for  exchange  at  par  was  unconstitutional,  and  could  afiford 
no  justification  to  the  board  for  the  non-performance  or 
violation  of  its  plain  official  duty  under  the  original  act. 

Louisiana  v.  Jumel*  arose  over  the  same  issue  of  bonds. 
The  act  authorizing  the  issue  provided  for  a  certain  tax  to 
pay  the  interest,  and  the  surplus  to  buy  up  the  principal: 

1  Justice  Bradley,  in  Bd.  of  Liq.  v.  McComb. 
'10  How.  190. 
'92  U.  S.  531- 
*io7  U.  S.  711. 
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"  The  interest  tax  aforesaid  shall  be  a  continuing  annual 
tax  until  the  said  consolidated  bonds  shall  be  paid  or  re- 
deemed, principal  and  interest;  and  the  said  appropriation 
shall  be  a  continuing  annual  appropriation  during  the  same 
period ;  and  this  levy  shall  authorize  and  make  it  the  duty 
of  the  auditor  and  treasurer  and  the  said  board  respectively, 
to  collect  said  tax  annually  and  pay  said  interest  and  redeem 
said  bonds  until  the  same  shall  be  fully  discharged."  And 
a  constitutional  amendment,  sanctioning  the  issue,  pro- 
vided :  "  to  secure  such  levy,  collection  and  payment,  the 
judicial  power  shall  be  exercised  when  necessary.  The  tax 
required  for  the  payment  of  the  principal  and  interest  of 
said  bonds  shall  be  assessed  and  collected,  each  and  every 
year,  until  the  said  bonds  shall  be  paid,  principal  and  inter- 
est, and  the  proceeds  shall  be  paid  by  the  treasurer  of  the 
State  to  the  holders  of  said  bonds,  .  .  .  and  no  further  leg- 
islation or  appropriation  shall  be  requisite  for  the  said 
assessment  and  collection,  and  for  such  payment  from  the 
treasury." 

In  1880,  a  new  constitution  was  adopted  which  provided, 
in  what  was  called  the  "  debt  ordinance,"  that  the  coupons 
falling  due  January  i,  1880,  sTiould  be  remitted,  and  the 
interest  taxes  collected  to  meet  said  coupons  transferred  to 
defray  the  expenses  of  the  State  government,  and  for  a 
large  reduction  of  interest  on  subsequent  coupons,  and  the 
discontinuance  of  the  special  tax.  Holders  of  consolidated 
bonds  brought  suit  in  the  United  States  circuit  court  against 
the  auditor  and  treasurer,  and  other  officers  composing 
the  board  of  liquidation,  "  that  the  defendants  and  each 
of  them  may  be  adjudged  to  replace  and  re-instate  to 
the  credit  of  said  interest  fund  any  money  or  funds  that 
may  have  been  diverted  therefrom,  .  .  .  and  that  said  de- 
fendants and  each  of  them  may  be  peremptorily  enjoined 
and  restrained  from  recognizing  as  valid  against  your 
orators,  article  208  of  the  constitution  of  Louisiana,  and  the 
debt  ordinance."  At  the  same  time,  an  action  of  manda- 
mus was  begun  in  the  State  court,  and  removed  to  the  United 
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States  circuit  court,  against  the  same  officers,  to  compel 
them  to  apply  all  moneys  levied  and  fixed  by  the  act  of  1874 
to  the  purposes  of  that  act,  and  to  proceed  to  collect  the  tax 
fixed  and  levied  by  the  act  of  1874,  and  apply  the  moneys 
thereby  realized  to  the  purposes  of  the  act.  The  two  cases 
were  decided  together  by  the  supreme  court.  The  court 
did  not  deny  that  the  promises  and  pledges  of  the  funding 
act  and  constitution  of  1874  were  part  of  the  contract  of 
the  State,  and  that  the  constitution  of  1880  and  the  debt 
ordinance,  so  far  as  in  violation,  were  unconstitutional. 
But  it  held  that  the  suits  were  in  effect  against  the  State, 
and  could  not  be  maintained. 

Chief  Justice  Waite  delivered  the  opinion  of  the  court. 
A  large  part  of  the  opinion  was  devoted  to  showing  that 
the  officers  concerned  were  not  made  trustees  for  the  bond- 
holders in  respect  to  the  collection  of  the  tax  and  the  dis- 
bursement of  the  proceeds,  but  that  the  monqy  came  into 
the  treasury  and  was  disbursed  just  like  other  taxes.  Board 
of  Liquidation  v.  McComb  he  explained  upon  the  ground 
that  "  the  board  held  the  new  issue  of  bonds  in  trust,  and 
everyone  who  gave  up  his  old  obligations  and  accepted  the 
new  in  settlement  became  a  beneficiary  under  the  trust,  and 
might  act  accordingly."  This  explanation  shows  that  the 
chief  justice  did  not  properly  appreciate  the  nature  of  the 
relief  asked  in  that  case  and  in  the  present  case.  If  there 
was  any  trust  in  that  case,  it  was  in  the  State,  and  of  course 
not  enforceable  as  such  in  an  action  against  the  officers. 
There  was  no  pretense  of  any  absolute  vesting  of  the  bonds 
in  the  board  in  trust;  and  the  relief  was  not  granted  upon 
that  ground.  So,  in  the  present  case,  the  action  against  the 
officers  was  not  based  on  any  idea  of  a  trust  in  them.  Yet 
the  whole  opinion  is  colored  with  the  idea  that  this  was  an 
attempt  to  compel,  through  the  officers,  the  performance  of 
the  obligations  of  the  State.  Properly  viewed,  the  action 
was  based,  not  on  the  obligation  of  the  State,  but  on  the 
"  plain  official  duty "  imposed  on  the  officers. 

Were  the  duties  imposed  on  the  officers  by  the  funding 
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act  and  constitutional  amendment  of  1874,  considered  apart 
from  the  later  enactments,  such  as  to  be  judicially  enforce- 
able against  them  as  such?  Chief  Justice  Waite  laid  stress 
on  the  extensive  nature  of  the  relief  asked:  "The  relators 
do  not  occupy  the  position  of  creditors  of  the  State  demand- 
ing payment  from  an  executive  officer  charged  with  the 
ministerial  duty  of  taking  the  money  from  the  public  treas- 
ury and  handing  it  over  to  them,  and,  on  his  refusal,  seek- 
ing to  compel  him  to  perform  that  specific  duty.  .  .  .  But 
the  simple  question  presented  is  whether  a  single  bond- 
holder or  a  committee  of  bondholders  can,  by  the  judicial 
writ  of  mandamus,  compel  the  executive  officers  of  the  State 
to  perform  generally  their  several  duties  under  the  law. 
.  .  .  Our  attention  has  been  called  to  no  case  in  the  State 
courts  of  Louisiana  in  which  such  general  relief  has  been 
afforded.  .  .  .  The  remedy  sought,  in  order  to  be  complete, 
would  require  the  court  to  assume  all  the  executive  author- 
ity of  the  State,  so  far  as  it  related  to  the  enforcement  of 
this  law,  and  to  supervise  the  conduct  of  all  persons  charged 
with  any  official  duty  in  respect  to  the  levy,  collection  and 
disbursement  of  the  tax  in  question  until  the  bonds,  princi- 
pal and  interest,  were  paid  in  full,  and  that,  too,  in  a  pro- 
ceeding to  which  the  State,  as  a  State,  was  not  and  could 
not  be  made  a  party.  It  needs  no  argument  to  show  that  the 
political  power  cannot  be  thus  ousted  of  its  jurisdiction,  and 
the  judiciary  set  in  its  place."  And,  in  Cunningham  v. 
Macon  and  Brunswick  Railroad  Company,^  Justice  Miller 
explained  Louisiana  v.  Jumel  upon  the  ground  that,  in  this 
class  of  cases,  the  duty  of  the  officer  must  be  "a.  well-defined 
duty  in  regard  to  a  specific  matter,  not  affecting  the  general 
powers  or  functions  of  the  government,"  and  that  Board 
of  Liquidation  v.  McComb  was  as  far  as  the  court  was  will- 
ing to  go  in  this  direction.  The  reason  for  the  judgment  in 
Louisiana  v.  Jumel  he  declared  to  be  that  "  there  was  no 
jurisdiction  in  the  circuit  court,  either  by  mandamus  at  law 
or  by  a  decree  in  chancery,  to  take  charge  of  the  treasury 
of  the  State,  and,  seizing  the  hands  of  the  auditor  and 

>  109  U.  S.  446. 
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treasurer,  to  make  distribution  of  the  funds  found  in  the 
treasury  in  the  manner  in  which  the  court  might  think  just." 

It  is  certainly  true  that  the  jurisprudence  of  the  supreme 
court  has  tended  to  hmit  the  remedy  of  mandamus  to 
specific,  ministerial  acts,  not  requiring  the  exercise  of  judg- 
ment; whereas  the  State  courts  have  shown  a  tendency  to 
broaden  the  remedy  to  all  acts  that  are  mandatory,  not  left 
to  the  discretion  of  the  officers.  For  instance.  Justice  Field 
took  it  for  granted  that  mandamus  will  lie  against  the 
treasurer  to  compel  payment  of  appropriations  for  salaries; 
and  such  is  the  general  ruling  in  the  State  courts.  But, 
although  Chief  Justice  Waite  impliedly  recognized  that  a 
creditor  of  the  State  may  compel  the  performance  of  "  that 
specific  duty"  by  "an  executive  officer  charged  with  the 
ministerial  duty  of  taking  the  money  from  the  public  treas- 
ury and  handing  it  over,"  it  was  held,  in  United  States  v. 
Guthrie,^  that  mandamus  will  not  lie  to  compel  the  secretary 
of  the  treasury  of  the  United  States  to  pay  an  appropria- 
tion for  a  salary  in  the  regular  course  of  his  duties.  In 
that  case,  it  is  true,  the  officer  had  been  removed,  illegally 
as  alleged,  by  the  president;  and  the  occurrence  of  Justice 
Curtis  was  upon  the  ground  that  title  to  the  office  must  be 
settled  first ;  and  Justices  Campbell  and  Grier  also  concurred 
specially,  though  not  expressing  their  grounds.  But,  as 
Justice  McLean  contended  in  his  vigorous  dissenting  opin- 
ion, if  the  duty  was  ministerial,  the  illegal  removal  by  the 
president  would  not  alter  the  case.  And  the  opinion  of  the 
court  seems  to  be  .based  on  the  broad  ground  that  the 
judiciary  will  not  interfere  with  the  administration  of  the 
executive  departments. 

On  the  other  hand,  Justices  Field  and  Harlan,  dissenting 
in  Louisiana  v.  Jumel,  considered  that  "  if  the  n^w  consti- 
tution had  never  been  adopted,  there  could  be  no  question 
as  to  the  power  of  the  State  court  to  require  that  the  moneys 
collected  should  be  applied  to  the  payment  of  the  interest." 
Undeniably,  there  were  definite  funds  in  the  treasury,  which 
it  was  the  plain  duty  of  the  officers  to  apply  to  a  definite 

»  17  How.  284. 
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purpose — the  payment  of  the  coupons  due  January  i,  1880. 
Justice  Harlan  said :  "  It  is  apparently  urged,  as  an  obstacle 
in  the  way  of  relief,  that  plaintiffs  do  not  seek  to  have  the 
proceeds  of  these  taxes  applied  specially  to  the  payment  of 
their  claims,  but  ask  such  orders  as  will  enable  all  holders 
of  consolidated  bonds  to  participate  in  the  distribution  of 
the  moneys  raised  under  the  statute  and  constitution  of 
1874.  ...  If  the  relief  asked  cannot  be  given  for  the  bene- 
fit of  all  holders  of  consolidated  bonds,  there  would  seem 
to  be  no  difficulty  in  restricting  payments  to  such  as  are 
actually  before  the  court.  ...  It  is,  however,  proper  to 
say  that,  notwithstanding  the  criticisms  made  by  the  court 
upon  the  nature  and  extent  of  the  relief  asked,  I  do  not 
feel  authorized  to  infer  from  its  opinion  that  relief  would 
be  given  to  the  parties  before  it,  had  they  asked  payment 
of  their  coupons  only."  Any  idea  that  individual  bond- 
holders could  not  obtain  relief  because  the  acts  complained 
of  did  not  concern  them  only,  but  were  in  the  general  ad- 
ministration of  an  act,  is,  of  course,  refuted  by  Board  of 
Liquidation  v.  McComb.  And  the  distinction  between 
duties  specially  imposed  upon  officers,  and  duties  in  the 
regular  exercise  of  their  offices,  has  been  finally  disposed  of 
by  Ex  parte  Young.^ 

The  relief  here  should  have  been  granted  if  sustainable 
upon  the  jurisprudence  of  Louisiana.^  Chief  Justice  Waite 
said :  "  Our  attention  has  been  called  to  no  case  in  the  state 
courts  of  Louisiana  in  which  such  general  relief  has  been 
afforded."  And,  indeed,  in  State  ex  rel.  Hart  v.  Burke,^  in 
a  case  exactly  like  the  present  action  for  mandamus,  relief 
was  denied.  But  that  decision  was  clearly  put,  not  upon 
the  extensive  nature  of  the  relief  asked,  but  upon  the  re- 
pealing State  constitution  and  debt  ordinance.  Justice  Field 
said :  '"  There  can  be  no  doubt  that,  but  for  the  debt  ordi- 
ance  .  .  .  ,  a  mandamus  or  other  compulsory  process  could 

'  209  U.  S.  123. 

"That  is,  apart  from  the  question,  which  was  not  decided,  whether 
the  power  of  the  United  States  circuit  court  to  issue  mandamus  as 
an  original  writ  was  secured  by  the  removal  from  the  State  court. 

'33  La.  Ann.  498. 
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have  been  issued  by  the  courts  of  Louisiana  to  compel 
officers  of  the  State  ...  to  execute  the  provisions  of  the 
act  of  1874  and  of  the  constitutional  amendment  of  that 
year."  And  Justice  Harlan  said  of  State  ex  rel.  Hart  v. 
Burke :  "  It  is,  I  think,  clear  that,  but  for  the  debt  ordinance, 
the  court  would  have  sustained  the  writ  in  that  case."  That 
he  did  not  misinterpret  that  case,  he  said,  was  clear  from 
the  subsequent  case  of  State  ex  rel.  Newman  v.  Burke,' 
in  which  was  granted  a  mandamus  against  the  treasurer, 
auditor,  and  fiscal  agent  to  compel  the  execution  of  their 
duties  under  the  debt  ordinance,  by  the  transfer  on  the 
books  of  the  money  collected  for  taxes  for  the  payment  of 
the  coupons  due  January  i,  1880,  to  the  general  fund,  and 
for  the  payment  of  warrants  on  the  general  funds  held 
by  the  relator. 

If  the  action  were  otherwise  maintainable,  what  was  the 
eflfect  of  the  debt  ordinance?  In  State  ex  rel.  Hart  v. 
Burke,  it  was  said :  "  We  are  aware  of  no  principle  which 
excepts  the  relation  of  states  to  their  constituted  official 
agents  from  the  general  rule  of  revocability  which  applies 
to  all  other  mandates."  And  in  Louisiana  v.  Jumel :  "  As 
against  everything  except  the  outstanding  bonds  and 
coupons,  the  constitution  is  the  fundamental  law  of  the 
State,  and  it  is  only  invalid  so  far  as  it  impairs  the  obliga- 
tion of  the  contract."  Does  this  mean  that,  although  the 
debt  ordinance  was  invalid  as  violating  the  pledge  of  the 
State  to  collect  the  tax  and  pay  the  coupons,  yet,  so  far  as 
it  altered  the  duties  of  the  particular  officers,  it  was  valid? 
If  so,  it  is  directly  contrary  to  the  opinion  in  Board  of 
Liquidation  v.  McComb.  Certainly,  it  would  seem  that  it 
was  part  of  the  contract  that  the  tax  should  be  collected 
and  the  proceeds  paid  as  provided  in  the  original  act ;  and 
it  will  be  assumed  here  that  the  termination  of  the  duties 
of  the  officers  was  unconstitutional.- 

»  35  La.  Ann.  185. 

'  Of  course,  if  the  office  were  abolished,  even  if  the  law  abolishing 
it  were  held  unconstitutional  the  court  could  grant  no  relief,  since  it 
could  not  keep  the  office  filled — that  is  political. 
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The  decision  in  State  ex  rel.  Hart  v.  Burke  was  placed 
upon  this  ground :  that  the  court  had  no  power  to  declare 
a  provision  of  the  State  constitution  unconstitutional,  except 
in  a  case  over  which  it  had  jurisdiction;  that  a  suit  to 
enforce  the  performance  of  any  contract  or  obligation  of 
the  State  against  its  will  was  a  suit  against  the  State,  over 
which  the  court  had  no  jurisdiction;  that,  although  a  State 
statute  contrary  to  the  State  constitution  might  be  held  not 
to  express  the  will  of  the  State,  yet  a  provision  of  the  State 
constitution  might  not — "  The  effect  of  the  federal  constitu- 
tion is  not  to  deprive  the  State  of  the  power  of  volition, 
but  simply  to  restrain  the  operation  and  execution  of  her 
will,  so  far,  and  so  far  only,  as  it  conflicts  with  that  instru- 
ment." This  involves  the  constitutional  heresy  that  the 
operation  of  the  federal  constitution  upon  a  State  enactment 
is  different  from  the  operation  of  a  State  constitution  upon 
a  State  statute.  Yet  the  opinion  of  Chief  Justice  Waite  is 
full  of  the  same  idea :  "  The  question,  then,  is  whether  the 
contract  can  be  enforced,  notwithstanding  the  constitution, 
by  coercing  the  agents  and  instrumentalities  of  the  State, 
whose  authority  has  been  withdrawn  in  violation  of  the 
contract,  without  having  the  State  itself  in  its  political 
capacity  a  party  to  the  proceedings.  The  relief  asked  will 
require  the  officers  against  whom  the  process  goes  to  act 
contrary  to  the  positive  orders  of  the  supreme  political 
power  of  the  State,  whose  creatures  they  are  and  to  which 
they  are  ultimately  responsible  in  law  for  what  they  do." 
Such  language  justified  the  vehement  protest  of  the  dissent- 
ing justices,  who  regarded  the  decision  as  placed  upon  that 
ground.^ 

An  explanation  less  gross  may  be  found  in  views  pre- 
sented in  opinions  in  other  cases.  Justice  Matthews,  with 
whom  agreed  three  other  justices,  in  Antoni  v.  Greenhow,^ 
based  his  concurrence  on  the  ground  that  "  a  suit  to  compel 

»  Chief  Justice  Waite  did,  in  fact,  in  Rolston  v.  Crittenden,  120 
U.  S.  390,  squarely  explain  Louisiana  v.  Jumel  on  the  ground  that 
"  There  the  effort  was  to  compel  a  State  officer  to  do  what  a  statute 
prohibited  him  from  doing." 

'  107  U.  S.  769. 
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the  officers  of  a  State  to  do  the  acts  which  constitute  a  per- 
formance of  its  contract  by  the  State,  is  a  suit  against  the 
State  itself,"  maintainable  only  so  long  as  the  State  allows 
it.  And  this  view  was  adopted  by  Justice  Bradley,  speak- 
ing for  the  four  dissenting  justices,  in  Poindexter  v.  Green- 
how.^ 

Another  statement  of  much  the  same  position  is  that  by 
Justice  Lamar  in  Pennoyer  v.  McConnaughy.-  He  divided 
cases  against  State  officers  into  two  classes :  "  The  first  class 
is  where  the  suit  is  brought  against  the  officers  of  the  State 
as  representing  the  State's  action  and  liability,  thus  making 
it,  though  not  a  party  to  the  record,  the  real  party  against 
which  the  judgment  will  so  operate  as  to  compel  it  to 
specifically  perform  its  contract.  .  .  .  The  other  class  is 
where  a  suit  is  brought  against  defendants  who,  claiming 
to  act  as  officers  of  the  State,  and  under  the  color  of  an 
unconstitutional  statute,  commit  acts  of  wrong  and  injury 
to  the  rights  and  property  of  the  plaintiff  acquired  under  a 
contract  with  the  State."  In  other  words,  an  officer  may 
not  be  judicially  controlled  when,  in  acting,  he  will  be  act- 
ing for  the  State ;  but,  in  acting  under  color  of  an  uncon- 
stitutional authority,  he  is  not  acting  for  the  State,  and  is 
liable  to  suit. 

Both  these  views — of  Justice  Matthews  and  of  Justice 
Lamar — are  out  of  harmony  with  the  opinion  in  Board  of 
Liquidation  v.  AlcComb — that  "  it  has  been  well  settled  that, 
when  a  plain  official  duty,  requiring  no  exercise  of  dis- 
cretion, is  to  be  performed,  any  person  who  will  sustain 
personal  injury  by  such  refusal  may  have  a  mandamus 
to  compel  its  performance ;  ...  if  the  officer  plead  the 
authority  of  an  unconstitutional  law  .  .  .  ,  it  will  not  pre- 
vent the  issuing  of  the  writ."  Justice  Bradley,  who  wrote 
this  opinion,  did  not  mention  it  in  Poindexter  v.  Greenhow, 
but  seemed  inclined  to  class  the  case  with  Davis  v.  Gray  as 
a  case  of  ''  State  aggression  on  the  rights  of  individuals,"^ 

1  114  U.  S.  270. 

*  140  U.  S.  I.    The  same  idea  was  more  or  less  worked  out  by  Jus- 
tice Matthews  in  Ex  parte  Ayers,  123  U.  S.  443. 
'See  below,  p.  88. 
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adding  that  "  these  cases  approach  nearer  to  suits  against  a 
State  than  any  others  which  have  received  the  sanction  of 
this  court."  But  the  principle  stated  in  the  McComb  case 
has  been  restated  with  approval  many  times,  and  has  never 
been  challenged.  Justice  Matthews  did  not  mention  the 
case  in  Antoni  v.  Greenhow  or  in  Hagood  v.  Southern.^ 
In  Ex  parte  Ayers,  he  simply  said,  quoting  from  the  Mc- 
Comb case,  without  any  attempt  to  harmonize,  that  the  view 
stated  by  him  did  not  "  forbid  suits  against  officers  in  their 
official  capacity  either  to  arrest  or  direct  their  official  action 
by  injunction  or  mandamus,  where  such  suits  are  authorized 
by  law,  and  the  act  to  be  done  or  omitted  is  purely  minis- 
terial, in  the  performance  or  omission  of  which  the  plaintiff 
has  a  legal  interest."  Justice  Lamar  evidently  did  not  know 
just  what  to  do  with  the  case,  as  appears  from  the  irrelevant 
way  he  inserted  it.  After  pointing  out  his  second  class  of 
cases,  "  where  a  suit  is  brought  against  defendants  who, 
claiming  to  act  as  officers  of  the  State  and  under  the  color 
of  an  unconstitutional  statute,  commit  acts  of  wrong  and 
injury  to  the  rights  and  property  of  plaintiff  acquired  under 
a  contract  with  the  State,"  he  continued :  "  Such  suit, 
whether  brought  to  recover  money  or  property  in  the  hands 
of  such  defendants,  unlawfully  taken  by  them  in  behalf  of 
the  State,  or  for  compensation  in  damages,  or,  in  a  proper 
case  where  the  remedy  at  law  is  inadequate,  for  an  injunc- 
tion to  prevent  such  wrong  and  injury,  or  for  a  mandamus, 
in  a  like  case,  to  enforce  upon  the  defendant  the  perform- 
ance of  a  plain  legal  duty,  purely  ministerial,  is  not  within 
the  meaning  of  the  eleventh  amendment,  an  action  against 
the  State,"  citing,  among  other  cases,  the  McComb  case. 

Aside  from  the  inconsistency  with  the  McComb  case, 
which  a  formal  approval  of  the  doctrine  in  that  case  of 
course  does  not  cure,  the  whole  position  is  based  upon  the 
idea,  the  error  of  which  was  pointed  out  at  the  beginning 
of  the  chapter,  that  the  nature  of  the  action  of  mandamus 
is  changed  by  the  fact  that  the  "  plain  official  duty"  to  be 
performed  is  an  act  "which  constitutes  a  performance  of 

>  117  U.  S.  52. 


413]  Mandamus  and  Analogous  Remedy  in  Equity.       79 

its  contract  by  the  state. "^  A  state  may,  of  course,  pro- 
vide for  such  action  against  officers  as  a  form  of  action 
against  itself.  But  the  fact  that  the  state  extends  the  remedy 
where  it  would  not  exist  by  ordinary  practice  does  not 
necessarily  make  it  a  form  of  action  against  the  state. 
That  should  be  determined  by  the  nature  and  purpose  of 
the  remedy.  In  Louisiana  v.  Jumel,  for  instance,  it  seems 
clear  that  the  remedy  was  given  not  as  a  means  of  compell- 
ing the  State  to  live  up  to  its  obligations — there  was  no  idea 
that  the  State  would  do  otherwise, — but  as  a  means  given 
by  the  State  to  the  creditors  of  compellnig  the  proper  ex- 
ercise of  their  duties  by  the  State  officers.  At  any  rate, 
where  the  remedy  is  not  by  special  grant,  but  simply  the 
result  of  the  imposition  of  such  duties  as  by  the  general 
law  of  the  state  are  enforceable  by  mandamus,  there  is  not 
the  slightest  ground  for  regarding  the  action  as  a  suit 
against  the  state.  If  the  action  is  maintainable,  upon  the 
jurisprudence  which  governs  the  case,  as  a  suit  against  the 
officers  as  such,  any  further  distinction  is  arbitrary  and  out 
of  place. - 

The  only  ground,  then,  consistent  with  sound  constitu- 
tional principle,  upon  which  Louisiana  v.  Jumel  may  be 
based  is  that  upon  which  Justice  Miller  rested  it  in  his 
analysis  of  the  cases  in  Cunningham  v.  Macon  and  Bruns- 
wick Railroad  Company — namely,  that  the  nature  of  the 
relief  was  beyond  the  scope  of  mandamus.  And  that  was 
probably  wrong  upon  the  jurisprudence  of  Louisiana,  which 
should  have  governed. 

*  It  involves,  also,  two  propositions  which  have  been  opposed  in 
other  parts  of  this  paper:  that  consent  of  a  State  may  give  jurisdic- 
tion in  cases  coming  within  the  prohibition  of  the  eleventh  amend- 
ment (see  Part  I,  p.  2q)  ;  and  that  withdrawal  of  a  remedy  against 
the  State,  though  made  part  of  a  contract,  is  not  unconstitutional 
(see  Part  I,  p.  36). 

*  In  Antoni  v.  Greenhow — approved  by  Justice  Lamar  in  Pen- 
noyer  v.  McConnaughy, — Justice  Matthews  and  the  three  justices 
who  agreed  with  him  even  held  to  be  a  suit  against  the  State,  man- 
damus to  compel  the  "  purely  ministerial  duty  "  of  receiving  coupons 
for  taxes,  thus  running  squarely  counter  to  the  McComb  case.  In 
Antoni  v.  Greenhow,  the  remedy  to  compel  acceptance  of  the  cou- 
pons existed,  not  by  special  grant,  but  simply,  as  the  State  court  had 
held,  under  the  general  law  as  to  mandamus. 
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The  decision  seems  unfortunate  in  its  whole  bearing.  It 
prevents  a  State  from  offering  to  creditors  an  inviolable 
guarantee  of  the  fulfilment  of  its  contract.  Moreover,  it 
is  impossible  to  determine  its  real  scope — where  the  line 
between  it  and  Board  of  Liquidation  v.  McComb  is  to  be 
drawn.  Louisiana  v.  Jumel  has,  however,  been  squarely 
reaffirmed  in  Hagood  v.  Southern,^  Justices  Field  and  Har- 
lan still  dissenting,  and  again  in  Louisiana  v.  Steele.^ 

» 117  U.  S.  52. 

*  134  U.  S.  230.  In  Neganab  v.  Hitchcock,  202  U.  S.  473,  also,  in 
which  it  was  held,  very  properly,  that  the  action  against  the  secre- 
tary of  the  interior  could  not  be  maintained  to  enforce  the  execu- 
tion of  a  trust  resting  on  the  United  States,  the  court  passed  over 
the  question  whether  the  action  might  be  maintained  to  compel  the 
execution  of  the  act  of  1889  as  a  plain  official  duty — "  whether  the 
courts  would  have  power  to  control  the  action  of  the  secretary  of 
the  interior  in  this  matter,  or  whether  the  power  and  authority 
so  to  do  is  purely  political."  The  relief  asked  was,  however, 
clearly  beyond  the  scope  of  judicial  enforcement  upon  the  juris- 
prudence of  the  courts  of  the  United  States.  A  decision  in  a 
State  court,  in  line  with  Louisiana  v.  Jumel,  is  Board  of  Public 
Works  V.  Gantt,  76  Va,  455.  decided  by  three  judges  against  two. 
Contra,  State  v.  Cardoza,  8  S.  C.  71. 


CHAPTER  V. 

Extension  of  the  Principle  of  Equitable  Relief 
Against  Wrongful  Acts. 

In  Chapter  II  was  set  out  the  principle  of  Osborn  v. 
Bank — that  a  pubhc  officer  may  be  enjoined,  if  equitable 
grounds  exist,  from  committing  a  tort  under  color  of  an 
unconstitutional  authority.  The  supreme  court,  as  it  was 
composed  through  the  time  of  the  Virginia  coupon  cases, 
was  not  inclined  to  extend  the  principle  beyond  acts  for 
which  the  officers  would  be  liable  in  tort.^  Justice  ]\Iiller,  in 
his  analysis  of  the  cases  in  Cunningham  v.  Macon  and 
Brunswick  Railroad  Company,  plainly  had  no  thought  of 
extending  the  principle.  He  balked  at  Davis  v.  Gray.  He 
did  not  include  it  in  his  second  class  of  cases — "  where  an 
individual  is  sued  in  tort  for  some  act  injurious  to  another 
in  regard  to  person  or  property,  to  which  his  defense  is 
that  he  has  acted  upon  the  orders  of  the  government " ; 
but  put  it  where  it  did  not  belong,  in  the  third  class- — where 
a  plain  official  duty  is  imposed  upon  an  officer,  which  he  is 
about  to  violate.  His  doubt  of  the  correctness  of  that 
decision  is  manifest  in  his  comment  upon  it :  "  it  is  clear 
that,  in  enjoining  the  governor  of  the  State  in  the  per- 
formance of  one  of  his  executive  functions,  the  case  goes 
to  the  verge  of  sound  doctrine,  if  not  beyond  it,  and  that 
the  principle  should  be  extended  no  further."  That  Justice 
Matthews  shared  this  doubt  is  indicated  by  his  failure  to 
comment  on  the  decision  in  his  exhaustive  opinion  in  Ex 
parte  Ayers.  He  stated  the  principle  governing  cases  of 
injuries  by  public  officers  thus :  "  The  action  has  been  sus- 
tained only  in  those  instances  where  the  act  complained  of, 

*The  composition  was  practically  the  same  through  the  great  line 
of  cases  from  U.  S.  v.  Lee,  106  U.  S.  196,  to  Ex  parte  Ayers,  123 
U.  S.  443. 

*The  class  of  cases  treated  in  Chapter  IV. 
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considered  apart  from  the  official  authority  alleged  as  justi- 
fication, and  as  the  personal  act  of  the  individual  defendant, 
constituted  a  violation  of  right  for  which  the  plaintiff  was 
entitled  to  a  remedy  at  law  or  in  equity  against  the  wrong- 
doer in  his  individual  character." 

Davis  v.  Gray^  stood,  however,  decided.  In  that  case,  the 
State  of  Texas  had  made  land  grants  in  aid  of  a  railroad 
company ;  the  legal  title  was  not  yet  conveyed.  A  later 
statute  declared  the  grant  forfeited,  and  opened  the  land  to 
patent  by  the  governor  and  land  commissioner.  The  re- 
ceiver of  the  railroad  brought  a  bill  in  the  United  States 
court  to  enjoin  these  officers  from  "  interference  with  or 
infringement  of  the  land  grant."  The  court  held  the  later 
statute  unconstitutional,  and  granted  the  relief  on  the  equit- 
able ground  of  preventing  such  a  cloud  on  the  title  of  the 
company,  and  of  avoiding  the  great  trouble  and  expense  of 
actions  against  the  individuals  who  might  receive  patents 
under  the  unconstitutional  statute.^ 

Justice  Swayne,  who  delivered  the  opinion  of  the  court, 
said  that  Osborn  v.  Bank  decided  three  things:  "  (i)  A  cir- 
cuit court  of  the  United  States,  in  a  proper  case  in  equity, 
may  enjoin  a  State  officer  from  executing  a  State  law  in 
conflict  with  the  constitution  or  a  statute  of  the  United 
States,  when  such  execution  will  violate  the  rights  of  the 
plaintiff.  (2)  Where  the  State  is  concerned,  the  State 
should  be  made  a  party,  if  it  could  be  done.  That  it  cannot 
be  done  is  a  sufficient  reason  for  the  omission  to  do  it, 
and  the  court  may  proceed  to  decree  against  the  officers 
in  all  respects  as  if  the  State  were  a  party  to  the  record." 
The    statement    that    "  the    court    may    proceed    to    decree 

«  16  Wall.  203. 

*  Justice  Davis,  with  whom  agreed  Chief  Justice  Chase,  dissented 
on  the  ground  that  the  suit  was  in  effect  against  the  State.  The 
position  of  the  Chief  Justice  was  consistent  with  iiis  opinion  in  Miss. 
V.  Johnson,  4  Wall.  475,  in  which  he  placed  the  decision  on  the 
ground  that  the  executive  should  not  he  interfered  with  in  the 
execution  of  statutes,  although  alleged  to  be  unconstitutional.  It 
may  be  said  that  this  opinion  was  entirely  disregarded  in  Ga.  v. 
Stanton,  6  Wall.  50,  in  which  Justice  Nelson  put  the  decision  on 
the  ground  that  the  rights  for  which  the  State  claimed  protection 
were  purely  political. 
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against  the  officers  in  all  respects  as  if  the  State  were  a 
party  to  the  record,"  taken  by  itself,  is  of  course  too  sweep- 
ing. It  was  criticized  in  both  the  majority  and  minority 
opinions  in  United  States  v.  Lee.  But  limited,  as  it  seems 
to  have  been  intended,  to  the  class  of  cases  mentioned  in 
(i),  it  probably  is  not  erroneous.  The  principle  stated  in 
(i)  has  become  fully  established.  Osborn  v.  Bank  is  not. 
however,  authority  for  it.  It  is  true  that  in  that  case,  in 
addition  to  the  decree  for  restitution,  the  decree  of  the 
circuit  court  against  the  execution  of  the  unconstitutional 
statute  levying  the  tax  was  sustained.^  But  the  only  mode 
threatened  of  executing  that  statute  was  by  distraint  for 
the  taxes  under  the  warrant  of  the  State  auditor.  So  that 
Justice  Matthews  was  justified  in  saying:  "There  is  noth- 
ing, therefore,  in  the  judgment  in  that  cause  as  finally  de- 
fined, which  extends  its  authority  beyond  the  prevention 
and  restraint  of  the  specific  act  done  in  pursuance  of  the 
unconstitutional  statute  of  Ohio,  and  in  violation  of  the 
act  of  congress  chartering  the  bank,  which  consisted  of 
the  unlawful  seizure  and  detention  of  its  property." 

Davis  V.  Gray  clearly  went  beyond  the  principle  pro- 
pounded by  Justice  Matthews  in  Ex  parte  Ayers.  The  acts 
of  the  officers  complained  of — the  issue  of  patents  in  the 
name  of  the  State  for  land  within  the  land  grant  of  the 
railroad — were  not  wrongs  as  "  the  personal  acts  of  the 
individual  defendants,"  "  considered  apart  from  the  offi- 
cial authority  alleged  as  justification,"  but  only  as  actions 
in  their  official  capitity.  If  actions  against  public  officers 
were  to  be  limited,  the  distinction  of  Justice  ^latthews  was 
clear  and  reasonable.  But  does  not  the  principle,  although 
not  the  authority  of  Osborn  v.  Bank  extend  further?  The 
injury  in  that  case  would  have  been  a  tort  on  the  part  of 
any  individual,  apart  from  any  official  character.  But  even 
there  the  ground  for  equitable  relief  rested  on  the  nature 
of  the  act  in  the  light  of  the  "  official  authority  alleged  as 

'  See  I  Harv.  L.  Rev.  223 — D.  H.  Chamberlain,  for  this  part  of 
the  case,  adduced  by  counsel  in  argument  in  the  Virginia  coupon 
cases. 
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justification."^  An  ofiicer  is  separately  liable  for  an  injury. 
The  fact  that  the  injury  is  such  as  he  could  not  inflict  as 
an  individual,  but  only  by  the  exercise  of  his  office,  should 
not  affect  the  case.  The  principle  logically  extends  to  any 
violation  of  a  right  of  person  or  property  under  color  of 
an  unconstitutional  authority. 

Any  chance  that  the  conservative  tendency  of  the  court 
might  prevail  v^as  defeated  by  the  fact  that  the  next  case, 
Pennoyer  v.  McConnaughy,-  was  on  all  fours  with  Davis  v. 
Gray.^  Justice  Lamar  propounded  a  broad  principle  to  de- 
termine whether  suits  against  pubilc  officers  are  suits 
against  the  State :  "  where  the  suit  is  brought  against  the 
officers  of  the  State,  as  representing  the  State's  action  and 
liability " — that  is,  where,  in  performing  the  acts  sought 
to  be  controlled,  the  officers  will  be  acting  for  the  State, — 
the  suit  is  in  effect  against  the  State ;  but  "  where  a  suit  is 
brought  against  defendants  who,  claiming  to  act  as  officers 
of  the  State  and  under  the  authority  of  an  unconstitutional 
statute  " — in  which  case  they  are  not  acting  for  the  State, — 
"  commit  acts  of  wrong  and  injury  to  the  rights  and  prop- 
erty of  the  plaintiff  acquired  under  a  contract  with  the 
State,"  the  suit  is  not  against  the  State.  Justice  Lamar, 
in  this  opinion,  pushed  the  distinction  between  affirmative 
relief  as  not  available,  and  preventive  relief  as  available, 
entirely  too  far.  But,  so  far  as  regards  the  class  of  cases 
now  under  consideration,  the  criterion  he  stated  is  a  proper 
one:  it  sustains  the  principle  of  relief  against  injuries  in  its 
full  scope.  Even  if  his  view  be  accepted,  however,  that,  in 
acting  under  an  unconstitutional  statute,  officers  are  not  acting 
for  the  State,  it  does  not  give  the  reason  why  a  suit  against 
the  officers  is  not  a  suit  against  the  State.  For  the  statute 
cannot  be  held  unconstitutional  except  in  the  exercise  of 
jurisdiction;  and  if  the  statute  be  found  valid,  in  which 
case  the  officer  is  acting  for  the  State,  then,  in  his  view,  the 
court  has  exercised  jurisdiction  in  a  suit  against  the  State. 

'  See  above,  p.  48. 
140  U.  S.  I. 

Another  similar  case  is  Preston  v.  Walsh,  10  Fed.  315.  See 
also  State  Bd.  of  Land  Com.  v.  Carpenter,  16  Col.  App.  436. 
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The  proper  ground  for  the  action  against  the  officers  is  that 
a  wrongful  act  is  alleged  against  them,  and  that  the  court 
has  jurisdiction  to  inquire  into  the  authority  they  set  up  in 
justification. 

A  case  that  at  first  sight  appears  contrary  to  "Davis  v. 
Gray  is  Oregon  v.  Hitchcock.^  Congress  had  granted  to 
the  State  of  Oregon  swamp  lands  on  public  domain  within 
the  State.  Later,  an  act  of  congress  provided  for  the 
transfer  by  the  Indians  on  a  reservation  of  their  right  of 
occupancy  to  the  United  States,  and  for  allotting  and 
patenting  the  land  in  severalty  to  the  Indians.  The  State 
claimed  that  the  grant  to  it  included  swamp  lands  within 
the  reservation,  which  vested  upon  the  extinction  of  the 
Indian  right  of  occupancy;  and  brought  suit  to  restrain  the 
secretary  of  the  interior  and  the  commissioner  of  the  gen- 
eral land  office  from  allotting  and  patenting  under  the  act 
any  swamp  lands.  Now,  such  a  grant  of  swamp  lands  was 
not  complete  until  identification.  Hence  the  lands  were  still 
within  the  administration  of  the  land  department ;  and  one 
ground  for  dismissal  was  the  settled  policy  of  the  court  not 
to  interfere  in  the  administration  of  the  public  lands,  but 
to  require  all  claims  to  be  presented  before  the  land  de- 
partment until  final  action  there. ^ 

But  the  court  also  held  the  suit  to  be  in  efifect  against  the 
United  States.  Justice  Brewer  quoted  from  his  opinion  in 
Minnesota  v.  Hitchcock  :^  "  Now,  the  legal  title  to  these 
lands  is  in  the  United  States.  The  officers  named  as  de- 
fendants have  no  interest  in  the  lands  or  the  proceeds 
thereof.  The  United  States  is  proposing  to  sell  them.  This 
suit  seeks  to  restrain  the  United  States  from  such  sale,  to 
devest  the  government  of  its  title  and  vest  it  in  the  State. 
The  United  States  is,  therefore,  the  real  party  affected  by 
the  judgment  and  against  which  in  effect  it  will  operate, 
and  the  officers  have  no  pecuniary  interest  in  the  matter." 

*202  U.  S.  60. 

"Mich.  Land  &  Lumber  Co.,  v.  Rust  168  U.  S.  589;  Brown  v. 
Hitchcock,  173  U.  S.  473;  Humbird  v.  Avery,  195  U.  S.  480. 

» 185  u.  s.  373. 
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Now,  this  was  a  good  reason  for  holding,  in  Minnesota  v. 
Hitchcock,  that  the  suit  could  be  a  form  of  action  pro- 
vided against  the  United  States  with  the  consent  of  the 
United  States.  But  this  did  not  prevent  a  similar  action 
from  being  maintainable  as  a  suit  against  the  officers,  in  the 
absence  of  consent  of  the  United  States.  The  language  of 
Justice  Brewer  is  just  as  applicable  to  Davis  v.  Gray,  upon 
which  the  argument  of  counsel  was  based.  The  State 
claimed  a  vested  jus  in  rem  in  the  lands,  and  sought  to 
restrain  the  violation  thereof  by  the  officers.  It  is  true  the 
contention  of  the  State  was  wrong;  but  that  could  be  deter- 
mined only  in  the  exercise  of  jurisdiction.  The  opinion 
neither  in  Minnesota  v.  Hitchcock  nor  in  Oregon  v.  Hitch- 
cock mentioned  Davis  v.  Gray.  It  is  fair  to  assume  that 
the  court  had  no  intention  of  impairing  the  principle  of  that 
case.^ 

In  Budd  V.  Houston,-  the  principle  was  extended  to  grant 
corrective  relief.  A  suit  was  sustained  against  the  recorder 
of  mortgages,  tax  collector,  and  recorder  of  conveyances, 
to  remove  a  cloud  on  title  caused  by  the  registry  of  a  void 
assessment  by  the  recorder  of  mortgages,  by  the  illegal  tax 
sale  to  the  State,  and  by  the  threatened  registry  of  the  title 
of  the  State,  and  to  review  these  illegal  tax  proceedings  and 
acts  of  the  several  officers.  The  case,  to  use  a  phrase  of 
Justice  Miller,  "goes  to  the  verge  of  sound  doctrine."  A 
bill  to  quiet  title  as  against  a  disputed  title  in  the  State  may 
not,  of  course,  be  maintained  against  the  officers.  But 
specific  acts  of  officers  which  have  caused  a  cloud  on  title 
may,  perhaps,  be  corrected,  just  as  well  as  they  might  have 
been  restrained. 

In   the  matter   of   taxation,   the   principle   warrants   the 

*  In  Noble  v.  Union  Riv.  Logging  R.  R.  Co.,  147  U.  S.  165,  was 
sustained  a  decree  enjoining  the  secretary  of  the  interior  and  the 
commissioner  of  the  general  land  office  from  executing  an  order 
revoking  the  approval  of  the  company's  maps  for  a  right  of  way 
over  the  public  land,  and  from  molesting  the  company  in  the 
enjoyment  of  said  right  of  way,  which  was  held  to  have  vested 
upon  the  approval  by  the  secretary  of  the  interior  of  the  right  of 
way  selected  under  a  grant  by  congress. 

"36  La.  Ann.  959. 
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restraint,  not  only  of  the  actual  collection  of  an  unconstitu- 
tional tax,  but  also  of  the  proceedings  leading  thereto.  In 
Re  Tyler,^  the  court  enjoined  the  levy  for  a  tax  alleged  to 
have  been  over-assessed,  as  well  as  the  collection  thereof. 
In  Fargo  v.  Hart,-  the  auditor  of  Indiana  was  restrained 
from  certifying  to  the  auditors  of  the  several  counties  an 
assessment  on  a  railroad,  which  constituted  an  unconstitu- 
tional interference  with  interstate  commerce.  These  acts, 
of  course,  were  not  possible  to  the  defendants  as  private 
individuals,  but  only  in  their  offiical  capacity.  They  were, 
however,  part  of  the  proceedings  in  a  threatened  wrong, 
and  as  such  enjoinable. 

The  great  field  for  application  of  the  principle  has  been 
in  the  matter  of  rate  regulation  by  the  States.  To  enforce 
upon  a  railroad  rates  that  are  unconstitutional  is  a  wrong. 
And  all  manner  of  means  of  enforcing  such  rates  have  been 
enjoined — the  publication  of  the  rates,  the  hearing  of  com- 
plaints for  violation  of  them,  the  bringing  of  suits  to  en- 
force them.^ 

It  must  not  be  supposed,  however,  that  every  act  of  an 
officer  under  color  of  an  unconstitutional  authority  may  be 
enjoined.  The  act  must  be  such  as  to  involve  the  separate 
liability  of  the  officer.  But  the  remedy  for  a  breach  of 
contract  or  violation  of  a  trust  is  only  against  the  party 
contractant  or  the  trustee,  not  against  the  agent.  So  that, 
if  the  act  is  only  a  breach  of  a  contract  or  trust  of  the  state, 
there  is  no  right  of  action  against  the  officer.*  Thus,  in 
Louisiana  v.  Jumel,  the  diversion  of  the  moneys  pledged  for 
the  coupons  was  a  violation  of  a  right  of  plaintiffs  only  so 
far  as  it  was  a  breach  of  contract  of  the  State.  In  Neganab 
V.  Hitchcock,-"^  the  acts  sought  to  be  restrained  violated 
rights  of  plaintiffs  only  as  breaches  of  the  trust  resting 
upon  the  United  States.  The  fact  that  the  act  constitutes 
a  breach  of  contract  or  of  trust  on  the  part  of  the  state 


>  149  U.  S.  164. 
« IQ3  U.  S.  490. 

'  This    means — by    suits — is    reserved    for    special    treatment    in 
Chao.  VI. 

*  See  Justice  Matthews,  in  Ex  parte  Avers,  123  U.  S.  443. 

*  20-    .  ■.  S.  473. 
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does  not,  of  course,  exclude  liability  on  the  part  of  the 
officer.  But  there  must  be  something  more  to  involve  such 
liability;  there  must  be  a  violation  of  a  jus  in  rem.  The 
right  of  action  against  the  officer  is  based  upon  this  ground : 
an  act  that  is  a  wrong  in  itself,  unless  made  lawful.  For 
instance,  the  enforcement  of  rates  upon  a  railroad  is  an 
unlawful  interference  with  the  railroad,  unless  made  law- 
ful; and  if  the  rates  are  confiscatory,  they  cannot  be  made 
lawful.  That  what  prevents  the  act  from  being  made  law- 
ful is  the  fact  that  it  constitutes  an  unconstitutional  breach 
of  contract  on  the  part  of  the  State,  does  not  affect  the  case. 
The  collection  of  a  tax,  for  instance,  is  an  unlawful  inter- 
ference with  property  rights,  unless  the  tax  is  lawful.  It 
may  be  prevented  from  being  lawful  by  reason  of  a  con- 
tract exemption  granted  by  the  State. 

The  distinction  is  well  illustrated  in  the  case  of  Pitcock 
v.  State. ^  The  superintendent  and  financial  agent  of  the 
Arkansas  State  penitentiary,  in  the  exercise  of  their  powers, 
and  with  the  approval  of  the  board  of  commissioners,  made 
a  contract  in  the  name  of  the  State  to  supply  a  certain 
manufacturing  company  with  convict  labor.  Suit  was 
brought  to  restrain  the  withdrawal  of  the  convicts  in  viola- 
tion of  the  contract,  and  to  compel  the  furnishing  of  more 
to  make  up  the  amount  of  labor  under  the  contract.  A 
restraining  order  was  granted ;  and  on  violation  thereof, 
judgment  for  contempt.  The  judgment  was  reversed  by 
the  court  above  on  the  ground  that  "a.  withdrawal  of  the 
►  convicts  from  the  premises  of  plaintiffs  was  not  a  taking  of 
or  a  trespass  upon  the  latter's  property.  It  was  only  a  re- 
fusal to  perform  the  alleged  contract  which  plaintiffs  seek 
to  restrain."  That  is,  the  withdrawal  was  not  a  wrong  in 
itself  unless  supported  by  lawful  authority,  but  was  only  a 
breach  of  the  contract  of  the  State. 

Board  of  Liquidation  v.  McComb  has  been  classed  with 
Davis  v.  Gray.^     And  probably  it  may  be  based  on  the  same 


» 121  S.  W.  (Ark.  1909)  742. 

*  By  Justice  Bradley,  it  seems,  in  Poindexter  v.  Greenhow.  And 
by  Judpe  Billings  in  Cliaffraix  v.  Bd.,  11  Fed.  638.  For  the  ground 
of  the  decision  in  the  McComb  case,  see  Chap.  IV. 
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principle.  For  in  the  IMcComb  case  the  plaintiffs  were 
holders  of  consolidated  bonds ;  and  the  action  might  be 
regarded  as  to  restrain  "the  board  from  injuriously  affect- 
ing their  value,  by  issuing  similar  bonds  to  parties  not 
entitled  thereto."  The  threatened  acts  were  not  only 
breaches  of  contract,  but  violations  of  property  rights. 
Similarly,  where  a  State  grants  an  exclusive  franchise,  the 
grantee  acquires  not  merely  a  contract  right,  but  a  jus  in 
rem,  which  he  may  protect  against  infringement  by  indi- 
viduals or  by  public  officers  in  the  name  of  the  State. 

To  conclude,  then,  the  principle  of  Osborn  v.  Bank  has 
been  extended  in  Davis  v.  Gray  and  the  subsequent  cases. 
The  broad  principle  is  this :  public  officers  may  be  restrained 
whenever,  under  color  of  unconstitutional  authority,  they 
are  proceeding  to  violate  rights  in  rem.^ 

*  That  the  official  position  of  the  officers  sued  is  taken  into  ac- 
count appears  strongly  in  the  ruling  that  the  successors  in  office 
of  the  officers  enjoined  are  privies  to  the  decree.  Prout  v.  Starr, 
188  U.  S.  537 ;  Gunter  v.  Atl.  Coast  Line  R.  R.  Co.,  200  U.  S.  273. 
The  successor  in  office  may  not  be  substituted,  however,  pending 
hearing  on  appeal  or  writ  of  error.  Warner  Valley  Stock  Co.  v. 
Smith,   165  U.   S.  28.      See  also  Chandler  v.   Dix,   194  U.   S.   590. 


CHAPTER   VI. 

Ex  Parte  Young. 

One  means  of  enforcing  laws  is  by  suits — criminal,  or 
by  way  of  mandamus  or  injunction.  In  Ex  parte  Young,^ 
the  question  was  squarely  presented  whether  the  law  ofificers 
of  a  State  may  be  restrained  from  bringing  suits  in  the 
name  of  the  State  for  the  enforcement  of  a  statute  fixing 
railroad  rates,  alleged  to  be  confiscatory,  and  therefore  un- 
constitutional.- 

To  clear  the  discussion,  several  points  may  be  quickly 
disposed  of.  In  the  first  place,  no  regard  will  be  given  to 
the  suggestion^  that  the  scope  of  the  eleventh  amendment 
might  be  limited  in  relation  to  the  later  fourteenth  amend- 
ment. It  has  not  been  used  in  any  decision  ;*  and  there 
seems  not  the  slightest  ground  for  it.  Nor  will  the  view  of 
Justice  Brewer  be  further  noticed — that  the  interest  of  the 
state  in  the  enforcement  of  its  laws  is  only  a  governmental 
interest,  and  that  such  an  interest  is  not  sufficient  to  con- 
stitute the  state  party  to  a  suit."^  Moreover,  the  fallacy  in 
the  idea®  that  the  suit  is  not  against  the  State  because  the 
officer  is  not  acting  for  the  State  if  the  law  is  unconstitu- 
tional, has  been  exposed.     As  pointed  out,  the  State  has 

*  209  U.  S.  123. 

'Another  ground  of  unconstitutionality  was  the  fact  that  the 
penalties  were  so  enormous  as  to  show  a  clesip;n  to  scare  the  rail- 
roads from  testing  the  constitutionality  of  the  rates.  This,  of 
course,  was  only  an  additional  ground  of  unconstitutionality,  and 
would  not  make  the  suit  against  the  officers  any  less  a  suit  against 
the  State. 

*  By  Justice  Shiras.  in  Prout  v.  Starr,  188  U.  S.  537- 

*  Justice  Peckham,  in  Ex  parte  Young,  assumed  that  the  eleventh 
amendment  retained  full  effect;  although  he  honored  the  contrary 
suggestion  so  far  as  to  say  of  the  fourteenth  amendment:  "but 
a  decision  of  this  case  does  not  require  an  examination  or  decision 
of  the  question  whether  its  adoption  in  any  way  altered  or  limited 
the  effect  of  the  earlier  amendment." 

'  This  view  has  been  sufficiently  disposed  of  in  Part  I,  p.  42. 
•Stated  even  by  Justice  Peckham  in  Ex  parte  Young. 

90 
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an  interest  in  whether  the  acts  of  its  officers  are  lawful ; 
and,  anyhow,  the  question  of  constitutionality  can  be  de- 
cided only  in  the  exercise  of  jurisdiction,  so  that,  if  the  law 
is  found  constitutional,  the  court  will  have  exercised  juris- 
diction over  a  suit  against  the  State.  On  the  other  hand, 
as  has  been  several  times  stated,  the  fact  that  the  state 
can  act  only  through  agents  does  not  make  a  suit  against 
the  agents  a  suit  against  the  state.  Also,  the  fact  that  the 
officers  have  no  personal  interest  in  the  controversy  makes 
no  difference. 

The  question  whether,  supposing  the  suit  to  be  otherwise 
well  brought,  grounds  for  equitable  relief  exist,  is  inci- 
dental. It  will  be  accepted  here  that  the  maxim  that 
"equity  has  no  jurisdiction  to  enjoin  criminal  proceedings" 
means  only  that  in  general  no  equitable  grounds  exist;  but 
where  there  are  special  equitable  grounds,  the  maxim  does 
not  apply.  In  such  a  matter  as  the  fixing  of  rates,  where 
penalties  are  provided  for  each  violation,  clearly  there  are 
equitable  grounds.  "  The  transactions  of  a  single  week 
would  expose  any  company  questioning  the  validity  of  the 
statute  to  a  vast  number  of  suits  by  shippers,  to  say  nothing 
of  the  heavy  penalties  named  in  the  statute.  Only  a  court 
of  equity  is  competent  to  meet  such  an  emergency  and 
determine,  once  for  all,  and  without  a  multiplicity  of  suits, 
matters  that  affect  not  simply  individuals,  but  the  interests 
of  the  entire  community,  as  involved  in  the  use  of  a  public 
highway  and  in  the  administration  of  the  affairs  of  the 
quasi-public  corporation  by  which  such  highway  is  main- 
tained."^ On  the  other  hand,  where  the  enforcement  is  to 
be  simply  by  application  for  mandamus  or  mandatory  in- 
junction to  compel  obedience,  it  would  seem  just  as  clear 
that  the  remedy  by  defense  to  such  suit  is  adequate.  If, 
however,  criminal  proceedings  are  enjoined,  it  may  be 
proper  to  enjoin  also  any  other  action  in  which  the  same 
issues  would  be  involved.^ 

1  Justice  Harlan,  in  Smyth  v.  Ames,  169  U.  S.  466,  518.  Justice 
Peckham,  in  Ex  parte  Young,  also  stated  strongly  the  equitable 
grounds. 

«  In  Ex  parte  Young,  where  the  only  suit  that  the  attorney  gen- 
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In  the  earlier  rate  cases,  where  the  enforcement  of  rates 
was  entrusted  to  railroad  commissions,  no  special  point  was 
made  of  the  restraint  of  suits  in  actions  to  enjoin  generally 
the  enforcement  of  rates  by  the  commissions.  In  Prout  v. 
Starr,  Justice  Shiras  took  the  view  that,  the  court  having 
jurisdiction  to  enjoin  the  board  of  transportation  from  en- 
forcing the  rates,  the  injunction  properly  extended  to  enjoin 
suits  to  enforce  such  rates,  on  the  ground  that  such  suits 
would  be  an  attempt  by  a  party  to  the  suit  in  the  federal 
court  to  impair  the  jurisdiction  of  the  federal  court,  by 
bringing  suit  involving  the  same  questions  in  the  State 
courts.  "  It  is  true,"  he  declared,  "  that  the  defendant 
was  included  in  the  bill  as  attorney  general  of  the  State, 
but  that  was  because  he  was  one  of  the  board  of  transporta- 
tion, which  was  directed  to  enforce  the  provisions  of  the 
act.  The  bill  did  not  seek  to  interfere  with  the  acts  of  the 
attorney  general  in  prosecuting  offenders  against  the  valid 
criminal  laws  of  the  State,  but  its  object  is  to  prevent  him 
from  collecting  penalties  that  had  accrued  under  the  provi- 
sions of  a  statute  judicially  determined  to  be  void."  Justice 
Peckham,  in  Ex  parte  Young,  stated  the  same  view :  "  When 
such  indictment  or  proceeding  is  brought  to  enforce  an 
alleged  unconstitutional  statute,  which  is  the  subject-matter 
of  inquiry  in  a  suit  already  pending  in  a  federal  court,  the 
latter  court,  having  first  obtained  jurisdiction  over  the  sub- 
ject-matter, has  the  right,  in  both  civil  and  criminal  cases, 
to  hold  and  maintain  such  jurisdiction  to  the  exclusion  of 
all  other  courts,  until  its  duty  is  finally  performed."  This 
view  of  enjoining  such  suits,  namely,  that  it  is  incidental  to 
the  exercise  of  jurisdiction,  and  necessary  to  make  the 
jurisdiction  of  the  federal  court  effective,  avoids  conflict 
with    section   720   of   the    revised    statutes,    forbidding   the 

eral,  Young,  could  bring,  was  by  formal  action  in  the  name  of  the 
State  for  mandamus,  criminal  proceedings  by  the  prosecuting 
attorneys  of  the  State  were  also  enjoined.  Anyhow,  the  question 
of  equitable  ground  probably  did  not  arise  in  that  case,  since  the 
case  did  not  come  up  on  appeal  in  the  injunction  suit,  but  on 
petition  for  habeas  corpus  upon  sentence  for  contempt  for  violation 
of  the  injunction. 
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granting  of  a  writ  by  any  court  of  the  United  States  to  stay 
proceedings  in  any  court  of  a  State.^ 

Even  where  the  suits  are  to  be  brought  in  the  name  of 
the  commission,  however,  I  think  that  this  doctrine  of 
perfecting  jurisdiction,  by  enjoining  parties  to  the  action 
from  bringing  other  suits  involving  the  same  question,  does 
not  properly  apply.  The  suits,  though  in  the  name  of  the 
commission,  are  merely  forms  of  action  by  the  State. ^  But, 
the  State  not  being  a  party  to  the  original  suit,  suits  by  the 
State  cannot  be  enjoined;  and  the  fact  that  the  act  has  been 
declared  unconstitutional  does  not  make  the  suit  to  enforce 
it  any  less  a  suit  by  the  State,  any  more  than  in  any  other 
case  the  suit  is  any  less  a  suit  by  the  plaintiff  because  his 
ground  of  action  is  not  well-founded.^  The  point  is  still 
clearer  where  the  suits  are  to  be  brought  in  the  name  of  the 
State  by  the  attorney  general,  who,  although  a  member  of 
the  commission,  brings  the  suit  not  in  that  capacity,  but  in 
his  entirely  distinct  capacity  as  attorney  general.  At  any 
rate,  whatever  view  be  taken  of  the  cases  where  the  officer 
has  other  connection  with  the  enforcement  of  the  rates,  the 
doctrine  of  incidental  jurisdiction  certainly  has  no  place 
where,  as  in  the  suit  from  which  Ex  parte  Young  arose,  the 
suits  are  to  be  brought  by  the  law  officers  of  the  State,  who 
have  no  relation  whatever  to  the  enforcement  of  rates, 
except  to  bring  suit  in  the  name  of  the  State. 

The  enjoining  of  suits  in  the  name  of  the  State  to  enforce 
rates  can  properly  be  sustained,  then,  only  upon  the  ground 
that  such  suits  are  simply  part  of  the  proceedings  to  violate 
the  rights  of  the  plaintiff  under  color  of  an  authority 
alleged  to  be  unconstitutional.     That  is,  such  suits  may  be, 

'  The  doctrine  of  Dietzsch  v.  Huidekoper,  103  U.  S.  494. 

^  See  Part  I,  p.  41. 

'  No  special  point  was  made  of  the  enjoining  of  suits,  in  such 
actions  to  enjoin  enforcement  by  commissions,  so  recently  as  Mc- 
Neill V.  So.  Pac.  Ry.  Co.,  202  U.  S.  543,  and  Miss.  R.  R.  Com.  v.  111. 
Cent.  R.  R.  Co.,  203  U.  S.  335.  In  the  latter  case,  the  order  of  the- 
commission  was  enforceable  only  by  application  to  court  for  a 
mandamus  or  mandatory  injunction ;  so  that  there  was  no  ground 
for  equitable  relief.  This  point,  however,  seems  not  to  have  been: 
raised. 
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by  their  connection,  in  themselves  wrongful  acts,  from 
which  the  agents  of  the  State  may  be  restrained  just  as 
they  may  from  other  wrongful  acts.  Justice  Brown  first 
gave  expression  to  this  idea,  in  Davis  and  Farnum  Manu- 
facturing Company  v.  Los  Angeles  :^  "  It  would  seem  that, 
if  there  were  jurisdiction  in  a  court  of  equity  to  enjoin  the 
invasion  of  property  rights  through  the  instrumentality  of 
an  unconstitutional  law,  that  jurisdiction  would  not  be 
ousted  by  the  fact  that  the  State  had  chosen  to  assert  its 
power  to  enforce  such  law  by  indictment  or  other  criminal 
proceeding."  It  was  adopted  in  Ex  parte  Young.  Justice 
Peckham  said,  with  respect  to  the  Reagan  and  Smyth  cases: 
"  In  those  cases,  the  only  wrong  or  injury  or  trespass 
involved  was  the  threatened  commencement  of  suits  to  en- 
force the  statute  as  to  rates.  .  .  .  The  threat  to  commence 
those  suits  under  such  circumstances  was,  therefore,  neces- 
sarily held  to  be  equivalent  to  any  other  threatened  wrong 
or  injury  to  the  property  of  a  plaintiff  which  had  thereto- 
fore been  held  sufficient  to  authorize  the  suit  against  the 
officer." 

Is  this  a  proper  view  of  such  suits,  as  equivalent  to  any 
other  threatened  act,  part  of  the  execution  of  an  uncon- 
stitutional statute?  Or  is  a  suit  to  be  regarded  simply  as 
a  resort  to  judicial  determination  whether  the  statute  is  to 
be  enforced?  There  were  precedents — some  to  comfort, 
some  to  plague  the  court.- 

The  main  reliance  of  Justice  Peckham,  in  the  opinion  of 
the  court,  was  upon  Reagan  v.  Farmers'  Loan  and  Trust 

« 189  U.  S.  207. 

*  The  point  decided  in  Ex  parte  Young — vvlicthcr  suits  in  the 
name  of  the  State  by  hiw  officers  having  no  other  relation  to  the 
statutes  in  question  might  be  enjoined — was  raised  in  two  earlier 
cases,  but  avoided  by  basing  the  decisions  on  other  grounds.  In 
Cotting  V.  Godard,  183  U.  S.  79,  the  objection  on  this  score  was 
not  raised  by  the  attorney  general  at  the  proper  stage  of  the  case; 
and  the  court  took  this  as  an  opportunity  not  to  decide  the  case, 
but  to  dismiss  as  to  the  attorney  general,  without  prejudice  to  a 
new  suit.  In  Gunter  v.  Atl.  Coast  Line  R.  R.  Co.,  200  U.  S.  273, 
a  bill  to  restrain  suit  by  the  attorney  general  to  recover  back  taxes 
was  sustained  as  ancillary  to  a  previous  action,  involving  the 
validity  of  the  same  taxes,  to  which  the  State  had  been  a  party. 
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Company^  and  Smyth  v.  Ames.-  It  is  true  that  in  both 
those  cases  the  attorney  general  was  a  member  of  the  rail- 
road commission ;  and  that  no  special  point  was  made  as  to 
the  enjoining  of  suits  in  the  general  injunction  against  en- 
forcement of  the  rates.  However,  if  such  suits  be  regarded 
as  part  of  the  execution  of  the  unconstitutional  rates, 
Justice  Peckham  was  clearly  right  in  holding  that  it  makes 
no  difference  whether  the  officer  has  a  special  relation  to  the 
statute,  or  whether  his  duties  are  simply  in  the  regular 
exercise  of  his  office.  "  The  being  specially  charged  with 
the  duty  to  enforce  the  statute  is  sufficiently  apparent  when 
such  duty  exists  under  the  general  authority  of  some  law, 
even  though  such  authority  is  not  to  be  found  in  the  par- 
ticular act.  It  might  exist  by  reason  of  the  general  duties 
of  the  officer  to  enforce  it  as  a  law  of  the  State."  Justice 
Harlan  himself,  in  his  dissenting  opinion,  abandoned  the 
distinction  in  Fitts  v.  McGhee,^  between  being  specially 
charged  or  not  with  the  enforcement  of  a  statute.  In  fact, 
as  Justice  Peckham  pointed  out,  in  Smyth  v.  Ames  "  There 
was  no  special  provision  in  the  statute  as  to  rates,  making 
it  the  duty  of  the  attorney  general  to  enforce  it,  but,  under 
his  general  powers,  he  had  authority  to  ask  for  a  man- 
damus to  enforce  such  or  any  other  law." 

Justice  Harlan  now  sought  to  explain  away  the  Reagan 
and  Smyth  cases  as  suits  against  the  States  with  their  con- 
sent.* Justice  Brewer,  in  the  Reagan  case,  did  call  attention 
to  the  fact  that  the  State  law  provided  for  actions  against 
the  commission  in  any  court  of  competent  jurisdiction  in 
Travis  County,  and  that  "  the  United  States  circuit  court 
might  be  considered  as  coming  within  that  description." 
And  the  case  has  been  referred  to  since  as  decided  upon  that 
ground. °     The  real  ground  of  the  decision,  however,  was 

1  i=;4  U.  S.  362. 

2  169  U.  S.  466. 
»  172  U.  S.  516. 

*  This,  of  course,  involves  the  view,  which  is  opposed  in  Part  I, 
p.  29,  that  consent  of  a  State  may  confer  jurisdiction  on  the  federal 
courts  in  cases  coming  within  the  prohibition  of  the  eleventh 
amendment. 

'D.  &  F.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  207,  218;  Barney 
V.  N.  Y.,  193  U.  S.  430. 
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clearly  that  the  suit  was  not  a  suit  against  the  State. 
Justice  Harlan's  explanation  of  Smyth  v.  Ames  is  very 
weak.  It  involves  a  direct  conflict  with  the  decision  in 
Smith  V.  Reeves,^  in  which  he  himself  delivered  the  opinion, 
that,  in  giving  its  consent,  a  State  may  limit  suits  against 
itself  to  its  own  courts. 

The  cases  that  gave  trouble  were  Ex  parte  Ayers-  and 
Fitts  v.  McGhee.^  The  Ayers  case  was  as  follows.  It 
having  been  held,  in  Poindexter  v.  Greenhow,  that,  when  a 
taxpayer  had  tendered  coupons  which  the  State  had  con- 
tracted to  receive  for  taxes,  any  attempt  to  collect  the  tax 
thereafter  was  an  unlawful  trespass,  a  State  statute  was 
passed,  providing  for  suit  in  the  name  of  the  State  for  the 
recovery  of  the  taxes  in  such  cases,  and  imposing  onerous 
conditions  on  the  proof  of  tender,  which  it  was  alleged 
were  unconstitutional.*  A  bill  was  brought  by  holders  of 
coupons  against  the  attorney  general  and  various  common- 
wealth attorneys  to  restrain  such  suits.  If  the  case  had 
come  up  simply  on  appeal  from  the  circuit  court,  it  might 
have  been  decided  on  other  grounds,  and  never  have  risen 
to  vex  the  court.  For  the  plaintiiTs  were  not  taxpayers 
who  had  tendered  coupons,  and  were,  therefore,  probably 
not  in  a  position  to  bring  the  suit.^  It  would  seem,  also, 
that  the  remedy  by  defense  at  law  was  adequate,  and  that, 
therefore,  there  was  no  ground  for  equitable  relief.  How- 
ever, these  questions  did  not  arise ;  for  the  case  came  up  on 
petition  for  habeas  corpus,  upon  sentence  for  contempt  for 
violation  of  the  temporary  restraining  order  of  the  circuit 
court.  The  court  held  that  the  suit  below  was  in  effect  a 
suit  against  the  State. 

Justice  Peckham  stated  Ex  parte  Ayers  thus :  "  A  suit  of 
such  a  nature  was  simply  an  attempt  to  make  the  State 
itself,  through  its  oflficers,  perform  its  alleged  contract,  by 

'  178  U.  S.  436^ 
'  123  U.  S.  443. 
*  172  U.  S.  516. 

*So  held,  later,  in  McGahey  v.  Va.,  135  U.  S.  662. 
"See   Marye  v.   Parsons,  decided  in  connection  with   Poindexter 
V.  Greenhow. 
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directing  those  officers  to  do  acts  which  constituted  such 
performance.  The  State  alone  had  any  interest  in  the  ques- 
tion, and  a  decree  in  favor  of  plaintiff  would  affect  the 
treasury  of  the  State."  And  again:  "But  the  injunction 
asked  for  .  .  .  was  to  restrain  the  State  officers  from  com- 
mencing suits  under  the  act  of  May  11,  1887  (alleged  to  be 
unconstitutional),  in  the  name  of  the  State,  and  brought  to 
recover  taxes  for  its  use,  on  the  ground  that,  if  such  suits 
were  commenced,  they  would  be  a  breach  of  a  contract  with 
the  State."  This  is  all  the  explanation  of  Ex  parte  Ayers ; 
and  it  is  manifestly  no  explanation  at  all.  The  suit  did  not 
attempt  to  compel  the  State  officers  to  do  anything.  The  fact 
that  the  alleged  unconstitutional  acts  sought  to  be  restrained 
would  have  been  a  breach  of  the  contract  of  the  State  made 
no  difference,  if  the  commencement  of  suits  under  the 
circumstances  was  equivalent  to  a  trespass  like  that  in 
Poindexter  v.  Greenhow.  The  opinion  in  Ex  parte  Ayers 
went  squarely  on  the  ground  that  the  mere  bringing  of  an 
action  in  the  name  of  the  State  could  not  be  charged  against 
the  officers  as  an  individual  wrong :  "  It  follows,  therefore, 
in  the  present  case,  that  the  personal  act  of  the  petitioners 
sought  to  be  restrained  by  the  order  of  the  circuit  court, 
reduced  to  the  mere  bringing  an  action  in  the  name  of  and 
for  the  State  against  taxpayers,  who,  although  they  may 
have  tendered  tax  receivable  coupons,  are  charged  as  de- 
linquent, cannot  be  alleged  against  them  as  an  unconstitu- 
tional act  in  violation  of  any  legal  or  contract  rights  of  such 
taxpayers."^ 

Justice  Peckham  also  said:  "The  injunction  was  de- 
clared illegal  because  the  suit  itself  could  not  be  entertained, 
as  it  was  one  against  the  State  to  enforce  its  alleged  contract. 
It  was  said,  however,  that,  if  the  court  had  power  to  entertain 
such  a  suit,  it  would  have  power  to  grant  the  restraining 
order  preventing  the  commencement  of  suits.  It  was  not 
stated  that  the  suit  or  the  injunction  was  necessarily  confined 
to  a  case  of  threatened  direct  trespass  upon  or  injury  to  prop- 

*  For  a  fuller  exposition  of  the  views  of  Justice  Matthews,  see 
above,  Chap.  V. 
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erty."  This  is  sophistical.  Certainly,  if  the  suit  could  be 
entertained,  the  injunction  could  be  granted.  But  whether 
the  suit  could  be  entertained,  depended  upon  whether  the  suits 
in  question  might  be  enjoined.  It  is  true,  if  the  State  were 
a  party,  other  grounds  for  enjoining  the  suits  might  exist. 
Any  equitable  ground  would  suffice.  For  instance,  if  the 
State  were  about  to  bring  suit  upon  a  chose  in  action,  to 
which  an  equitable  defense  existed,  the  suit  might  be  en- 
joined if  the  State  could  be  made  a  party,  and  the  agents 
of  the  State  incidentally  included  in  the  injunction.  But,  of 
course,  this  ground  would  not  suffice,  if  the  State  could  not 
be  made  a  party,  for  an  injunction  against  the  agents.  For 
such  a  separate  right  of  action  against  the  agents,  other 
grounds  must  exist ;  the  acts  threatened  must  be  violations 
of  rights  in  rem.  And  the  question  in  Ex  parte  Ayers  was : 
could  the  threatened  suits  be  regarded  as  equivalent  to  tres- 
passes like  that  in  Poindexter  v.  Greenhow?  It  was 
answered  in  the  negative.  It  may  be  said,  however,  that 
the  decision  was  made  under  a  general  tendency  to  limit 
suits  against  public  officers  to  cases  "  where  the  acts  com- 
plained of,  considered  apart  from  the  official  authority 
alleged  as  justification,  and  as  the  personal  acts  of  the  indi- 
vidual defendants,  constituted  a  violation  of  right  for  which 
the  plaintifT  was  entitled  to  a  remedy  at  law  or  in  equity 
against  the  wrongdoer  in  his  individual  character  " ;  a  ten- 
dency which  has  not  prevailed.^ 

Even  more  directly  in  point  was  Fitts  v.  McGhee.     A 
statute  of  Alabama,  1895,  fixed  the  rates  of  toll  that  might 


'  See  above,  Chap.  V.  The  decision,  though  not  the  opinion,  in 
Ex  parte  Ayers  may,  perhaps,  be  explained  on  the  ground  that, 
the  taxes  themselves  being  perfectly  valid,  the  State  had  the  right 
to  demand  them  as  often  as  it  pleased,  subject  to  the  right  of  the 
taxpayers  to  make  tender  of  the  coupons;  that  the  suits  were  only 
a  form  of  demand;  and  that  this  lawful  form  of  demand  was  not 
made  unlawful  in  itself  by  the  imposition  of  unconstitutional  condi- 
tions on  the  proof  of  tender.  (If  the  taxes  were  unconstitutional, 
it  would  seem  that  there  was  no  right  even  to  demand  them.) 
Consequently,  that  there  was  no  unlawful  act  threatened.  This 
would  not,  of  course,  be  strictly  a  question  of  jurisdiction.  But 
relief  from  sentence  for  contempt  has  been  extended  beyond  the 
lack  of  jurisdiction  in  the  strict  sense. 
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be  charged  for  crossing  a  certain  bridge,  under  a  penalty 
of  $20  for  each  violation,  to  be  recovered  by  the  persons 
overcharged.  The  receivers  of  the  railroad  company  own- 
ing the  bridge,  alleging  that  the  rates  were  so  low  as  to  be 
unconstitutional,  brought  suit  to  restrain  the  attorney  gen- 
eral from  instituting  any  proceedings,  by  mandamus  or 
otherwise,  to  compel  the  observance  and  obedience  of  the 
act  fixing  the  rates  of  toll,  or  for  the  forfeiture  of  the 
franchise  of  the  railroad  company  in  and  to  the  bridge  for 
failure  to  obey  the  act.  Also,  against  a  certain  named  indi- 
vidual and  all  persons  whatsoever,  to  restrain  from  insti- 
tuting suits  for  penalties,  and  from  procuring  the  institution 
of  any  suit  by  the  State  officers.  Before  final  hearing,  an 
amendment  to  the  bill  recited  that  numerous  indictments 
against  the  agents  of  the  company  were  being  brought  under 
a  law  of  the  State  making  it  a  misdemeanor  to  charge  un- 
reasonable rates;  and  the  injunction  was  extended  to  re- 
strain the  State  solicitor  for  the  judicial  district  within 
which  the  bridge  was  located  from  prosecuting  criminal  pro- 
ceedings against  anyone  for  violation  of  the  alleged  uncon- 
stitutional statute  fixing  rates.  The  supreme  court,  on 
appeal,  held  the  suit  to  be  in  effect  against  the  State. 

Justice  Peckham  explained  the  case  away  on  the  ground 
that  the  act  under  which  the  indictments  were  brought  "  was 
not  claimed  to  be  unconstitutional,  and  the  indictments 
found  under  it  were  not  necessarily  connected  with  the 
alleged  unconstitutional  act  fixing  the  tolls,"  and  that  the 
penalties  for  disobeying  the  latter  act,  by  demanding  and 
receiving  higher  tolls,  "  were  to  be  collected  by  the  persons 
paying  them,"  no  officer  of  the  State  having  "  any  official 
connection  with  the  recovery  of  such  penalties."  This 
entirely  overlooks  the  relation  of  the  attorney  general  to  the 
alleged  unconstitutional  act — the  proceedings  by  mandamus 
or  otherwise  that  might  be  instituted  by  him.  Besides, 
there  was  no  suggestion  of  such  a  distinction  in  the  opinion 
in  Fitts  V.  McGhee.  The  indictments  under  the  act  against 
unreasonable  tolls  seem  to  have  been  regarded  as  used  to 
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enforce  the  act  fixing  the  tolls. ^  The  decision  was  based 
squarely  on  Ex  parte  Ayers.  True,  it  was  said  that 
"  neither  of  the  State  officers  named  had  any  special  rela- 
tion to  the  particular  statute  alleged  to  be  unconstitutional." 
But  this  did  not  mean  that  the  officers  had  no  direct  rela- 
tion to  the  statute;  it  meant  that  their  relation  was  only 
in  the  ordinary  exercise  of  their  offices,  and  not,  as  in  other 
cases  which  had  to  be  distinguished,  by  virtue  of  any 
special  connection.^  The  ground  of  the  decision  is  clearly 
shown  by  this  quotation :  "  There  is  a  wide  difference  be- 
tween a  suit  against  individuals  holding  official  position 
under  a  State,  to  prevent  them,  under  the  sanction  of  an 
unconstitutional  statute,  from  committing  by  some  positive 
act  a  wrong  or  trespass,  and  a  suit  against  officers  of  a 
State,  merely  to  test  the  constitutionality  of  a  State  statute, 
in  the  enforcement  of  which  those  officers  will  act  only  by 
formal  judicial  proceeding  in  the  courts  of  the  State. "^ 

So  far  as  precedents  were  concerned,  then,  there  was, 
on  the  one  hand,  the  principle  announced  in  the  Ayers  and 
Fitts  cases,  a  principle  which  had  never  been  questioned. 
On  the  other  hand,  there  was  the  logic  of  the  decisions  in 
the  Reagan  and  Smyth  cases.  Clearly,  the  court,  in  Ex 
parte  Young,  was  not  compelled  by  precedent.  In  deciding 
as  it  did,  it  was  no  doubt  influenced  by  the  fact  that  the 
principle  of  Fitts  v.  McGhee  was  being  abused  by  State 
rate  legislation  imposing  such  enormous  penalties  for  viola- 
tion as  practically  to  coerce  submission  without  a  test  of 
the  constitutionality  of  the  rates.  Evidently,  the  enforce- 
ment of  rates  by  such  proceedings  would  work  just  as  seri- 
ous an  injury  to  constitutional  rights  as  any  direct  trespass 
to  accomplish  the  same  result.  Necessity  seemed  to  require 
the   decision.     Justice   Harlan   showed   that  there   was  no 


'The  case  was  cited  to  this  eflfect  in  D.  &  F.  Mfg.  Co.  v.  Los 
Angeles,  189  U.  S.  207,  217. 

'  As  alread}'  stated,  this  distinction  was  shown  to  be  groundless 
by  Justice  Pcckham. 

'Justice  Harlem,  who  had  delivered  the  opinion  of  the  unanimous 
court  in  Fitts  v.  McGhee,  said  of  Justice  Peckham's  explanation : 
"  The  Fitts  case  is  not  overruled,  but  is,  I  fear,  frittered  away  or 
put  out  of  sight  by  unwarranted  distinctions." 
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such  necessity  in  the  case  at  hand,  at  least.  The  bill  in  the 
suit  below  had  been  brought  by  stockholders  of  the  railroad 
companies  concerned,  to  enjoin  the  railroads  from  obedi- 
ence to  the  rates  prescribed,  as  well  as  to  enjoin  the  State 
officers  from  enforcement  of  the  act.  So  that,  at  the  time 
the  attorney  general  committed  his  contempt,  the  railroad 
company  was  acting  under  order  of  the  federal  court,  and 
was,  therefore,  protected  by  this  defense  against  any  action 
that  might  be  brought  in  the  State  courts,  as  was  held  in 
Hunter  v.  Wood.^  Such  a  situation  would  arise,  however, 
only  under  the  operation  of  the  equity  rule  which  enables 
stockholders,  in  certain  circumstances,  to  enjoin  the  cor- 
poration from  obeying  an  unconstitutional  law  to  the  injury 
of  the  corporation.^ 

Accepting  the  view  that  suits  to  enforce  an  unconstitu- 
tional statute  may  be  equivalent  to  a  trespass,  there  remain 
other  objections.  There  is,  in  the  first  place,  section  720  of 
the  revised  statutes,^  forbidding  the  granting  of  a  writ  by 
any  court  of  the  United  States  to  stay  proceedings  in  any 
court  of  a  State,  except  in  cases  where  such  injunction  may 
be  authorized  by  any  law  relating  to  proceedings  in  bank- 
ruptcy. Strangely,  this  statute,  though  much  relied  upon 
in  Gunter  v.  Atlantic  Coast  Line  Railroad  Company,  was 
not  discussed  in  either  opinion  in  Ex  parte  Young.  Yet  it 
seems  to  offer  an  insuperable  bar.  Its  prohibition  extends, 
of  course,  not  merely  to  writs  addressed  directly  to  State 
courts,  but  also  to  writs  to  enjoin  parties  from  instituting 
proceedings  in  State  courts.  It  is  limited,  to  be  true,  by  the 
doctrine  of  Dietzsch  v.  Huidekoper,  that  a  federal  court 
may  enjoin  such  proceedings  where  necessary  to  the 
effective  exercise  of  its  own  jurisdiction.  Under  this  doc- 
trine, a  party  to  a  suit  in  a  federal  court  may  be  enjoined 
from  bringing  in  the  State  courts  suits  involving  the  same 
question  between  the  same  parties.  In  the  Gunter  case,  for 
example,  the  State  having  been  a  party  to  the  original  suit, 

1209  U.  S.  205. 

'  State  decisions  contrary  to  Ex  parte  Young  are  R.  R.  Com.  v. 
T.  &  A.  R.  R.  Co.,  24  Fla.  417;  State  v.  So.  Ry.  Co.,  145  N.  C.  495. 
»U.  S.  Comp.  Stat.  1901,  p.  581. 
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in  which  a  certain  tax  was  held  unconstitutional,  it  was 
held  that  section  720  did  not  bar  an  ancillary  suit  to  enjoin 
the  agents  of  the  State  from  suing  in  the  name  of  the  State 
for  the  same  taxes. 

In  Ex  parte  Young,  Justice  Peckham  said :  "  The  ques- 
tion that  arises  is  whether  there  is  a  remedy  that  the  parties 
interested  may  resort  to,  by  going  into  a  federal  court  of 
equity,  in  a  case  involving  a  violation  of  the  federal  con- 
stitution, and  obtaining  a  judicial  investigation  of  the  prob- 
lem, and,  pending  its  solution,  obtain  freedom  from  suits, 
civil  or  criminal,  by  a  temporary  injunction,  and,  if  the 
question  be  finally  decided  favorably  to  the  contention  of 
the  company,  a  permanent  injunction  restraining  all  such 
actions  or  proceedings."  Now,  if  enjoining  the  suits  in 
such  a  case  could  be  thus  regarded  as  incidental  to  the 
action  against  the  officers,  there  would,  of  course,  as  in  the 
Gunter  case,  be  no  need  of  holding  such  suits  to  be  equiva- 
lent to  a  trespass.  But  it  is  utterly  improper  to  regard 
them  so  in  a  case  like  Ex  parte  Young,  where  the  only 
relation  of  the  officers  to  the  statute  was,  as  law  officers  of 
the  State,  to  bring  formal  suits  in  the  name  of  the  State. 
There  was  no  right  of  action  against  the  officers  to  test  the 
constitutionality  of  the  statute,  as  incidental  to  which  suits 
by  the  officers  with  the  same  object  might  be  enjoined. 
The  only  right  of  action  against  the  officers  was  to  restrain 
the  suits  as  equivalent  to  a  trespass ;  and  the  only  bearing  of 
the  question  of  constitutionality  of  the  statute  was  with 
respect  to  whether  the  officers  had  lawful  authority  for 
their  otherwise  wrongful  acts.  The  prohibition  in  section 
720  is,  of  course,  purely  statutory ;  and  whether  it  properly 
applied  or  not  does  not  affect  the  main  principle  of  the  case. 

Another  ground  of  objection,  strongly  urged  by  Justice 
Harlan,  is  that  to  shut  out  a  State  from  appearing  in  its 
own  courts,  by  enjoining  all  its  officers,  is  contrary  to  our 
federal  form  of  government.  Justice  Peckham  admitted: 
"  It  is  proper  to  add  that  the  right  to  enjoin  an  individual, 
even  though  a  State  official,  from  commencing  suits  under 
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circumstances  already  stated,  does  not  include  the  power  to 
restrain  a  court  from  acting  in  any  case  brought  before  it, 
either  of  a  civil  or  criminal  nature,  nor  does  it  include  power 
to  prevent  any  investigation  or  action  by  a  grand  jury. 
The  latter  body  is  part  of  the  machinery  of  a  criminal 
court,  and  an  injunction  against  a  State  court  would  be  a 
violation  of  the  whole  scheme  of  our  government.  If  an 
injunction  against  an  individual  is  disobeyed,  and  he  com- 
mences proceedings  before  a  grand  jury  or  in  a  court,  such 
disobedience  is  personal  only,  and  the  court  or  jury  can 
proceed  without  incurring  any  penalty  on  that  account." 
Justice  Harlan  answered:  "If  an  order  of  the  federal  court 
forbidding  a  State  court  or  its  grand  jury  from  attempting 
to  enforce  a  State  enactment  would  be  a  violation  of  the 
whole  scheme  of  our  government,  it  is  difficult  to  see  why 
an  order  of  that  court,  forbidding  the  chief  law  officer  and 
all  the  district  attorneys  of  a  State  to  represent  it  in  the 
courts,  in  a  particular  case,  and,  practically,  in  that  way 
closing  the  doors  of  the  State  courts  against  the  State, 
would  not  also  be  inconsistent  with  the  whole  scheme  of  our 
government,  and,  therefore,  beyond  the  power  of  the  court 
to  make."  It  may  be  said,  however,  that,  even  if  Justice 
Harlan's  argument  be  fully  accepted,  limitations  growing 
out  of  our  federal  form  of  government  seem  to  yield  before 
exigencies  sufficiently  strong.^ 

From  the  foregoing  exposition,  it  is  plain  that  Ex  parte 
Young  was  a  very  difficult  case.  The  court  succeeded  in 
agreeing,  however,  with  only  one  dissent:  and  the  decision, 
made  upon  the  fullest  consideration,  may  doubtless  be  ac- 
cepted as  final.  Its  immediate  effect  upon  rate  regulation 
will  probably  be  good ;  it  will  check  the  tendency  back  to  the 
unsatisfactory  method  of  regulation  directly  by  the  legisla- 
ture, in  order  to  avoid,  under  the  principle  of  Fitts  v. 
McGhee,   the  control  of  the   federal   courts.^     In   its    full 

'  For  example,  S.  C.  v.  U.  S.,  199  U.  S.  437. 

'Another  State  plan  of  confining  the  determination  of  the  legality 
of  rates,  in  the  first  instance,  to  the  State  courts,  by  making  the 
fixing  of  the  rates  a  judicial  act,  was  frustrated  in  Prentis  v.  Atl. 
C.  L.  R.  R.  Co.,  211  U.  S.  210. 
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scope,  the  decision  is  startling.  Whether  a  new  departure 
in  principle  or  not,  the  case  certainly  marks  a  radical  ex- 
pansion in  the  practical  control  of  the  federal  courts  over 
State  activities.  It  enables  a  federal  court  to  enjoin 
criminal  prosecutions  under  any  State  law  alleged  to  be 
unconstitutional,  provided  only  equitable  grounds  exist.  It 
has  already  led  to  a  strong  movement  to  regulate  strictly 
the  exercise  of  this  power  by  the  federal  courts.^ 

»  Congressional  Record,  6oth  Congress,  ist  session,  p.  133.  Presi- 
dent's message,  December  3,  1907.  Meeting  of  attorneys-general 
of  States,  September  and  October,  1907. 


CHAPTER   VII. 

Federal  Question — When  Involved  in  Suits  Against 
State  Officers. 

A  right  of  action  against  public  officers  exists,  as  appears 
from  the  foregoing  chapters,  whenever  they  threaten  acts 
that  violate  rights  in  rem.  These  acts,  otherwise  unlawful, 
are  lawful  if  done  under  valid  authority  of  the  State. 
Whenever  the  validity  of  the  authority  set  up  depends  upon 
the  constitution  of  the  United  States,  a  federal  question  is 
involved. 

In  Ex  parte  Young,  Attorney  General,  now  Governor, 
Hadley  of  Missouri,  of  counsel  for  petitioner,  stated  the 
following  dilemma:  "  If  the  act  sought  to  be  enjoined  is  not 
the  State's  act,  the  fourteenth  amendment  is  not  involved. 
If  the  act  sought  to  be  enjoined  is  the  State's  act,  then  the 
eleventh  amendment  interposes  to  deny  jurisdiction."^ 
Now,  in  the  first  place,  it  is  not  necessary,  to  avoid  conflict 
with  the  eleventh  amendment,  to  regard  the  act  of  the 
officer  as  not  the  act  of  the  State.  If  the  act  is  wrongful, 
an  action  lies  against  the  officer,  whether  his  act  is  the  act 
of  the  State  or  not.  Moreover,  it  is  not  necessary,  to  in- 
volve the  fourteenth  amendment,  that  the  act  of  the  officer 
under  an  unconstitutional  statute  be  regarded  as  the  act  of 
the  State.  It  is  true  the  prohibitions  of  the  fourteenth 
amendment  apply  only  to  State  action.  But,  whether  the 
acts  of  the  officer  be  regarded  as  the  acts  of  the  State  or 
not,  the  fourteenth  amendment  is  involved  whenever  the 
State  authority  set  up  is  alleged  to  be  in  violation  of  the 
amendment.  If  the  act  be  regarded  as  not  the  act  of  the 
State  if  unconstitutional,  then  the  question  is  whether  it  is 
prevented  from  being  the  act  of  the  State  by  the  fourteenth 
amendment. 

^  Quoted  from  an  article  by  Hadley :  "  The  Eleventh  Amend- 
ment " :  66  Cent.  Law  Jour.,  71,  75. 
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To  involve  a  question  under  the  fourteenth  amendment, 
then,  there  must  be  a  State  authority  set  up,  alleged  to  be  in 
violation  of  the  amendment.  What  constitutes  a  State 
authority  in  this  sense?  One  view  might  be  that  State 
authority  is  involved  whenever  action  is  taken  by  virtue  of 
official  position  under  the  State.  On  the  other  hand,  it 
might  be  held  that  State  authority  is  in  question  only  when 
the  action  has  valid  authorization  so  far  as  State  law  is 
concerned.  The  latter  view  is  not  followed  throughout,  at 
any  rate.  For  action  of  officers  under  a  State  statute  will 
always  be  tested  under  the  fourteenth  amendment,  even 
if  the  statute  is  alleged  to  violate  also  the  State  constitution. 
In  other  words,  although  prohibited  by  higher  State 
authority,  the  statute  is  sufficiently  State  authority  to  invoke 
the  test  of  the  fourteenth  amendment. 

This  leads  to  a  consideration  of  Barney  v.  City  of  New 
York.^  In  that  case,  there  was  no  diverse  citizenship,  so 
that  jurisdiction  depended  entirely  upon  the  existence  of  a 
federal  question.  A  bill  was  brought  in  the  United  States 
circuit  court  to  enjoin  the  city  of  New  York,  the  board  of 
rapid  transit  commissioners,  and  certain  contractors  from 
proceeding  with  the  construction  of  a  tunnel  under  Park 
Avenue,  adjacent  to  the  premises  of  plaintiff,  "  until  the 
easements  appurtenant  thereto  shall  have  been  acquired  ac- 
cording to  law  and  due  compensation  made  therefor";  it 
being  alleged  that  the  tunnel  was  being  constructed  nearer 
his  premises  than  provided  in  the  plan  adopted  in  com- 
pliance with  the  requirements  of  the  State  law  in  case  of 
such  a  construction.  That  is,  the  threatened  act  was 
alleged  to  be  illegal  under  the  State  law,  and  at  the  same 
time  to  "  deprive  of  property  without  due  process  of  law," 
by  taking  easements  without  compensation.^  The  court 
upon  its  own  motion  dismissed  the  bill  for  want  of  juris- 
diction. The  supreme  court  affirmed  the  decision,  on  the 
ground  that  the  act,  being  illegal  under  State  law,  was  not 


» 193  U.  S.  430. 

*The  fourteenth  amendment  applies,  of  course,  to  the  action  of 
local  governments,  as  well  as  of  other  State  agencies. 
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State  action,  so  that  the  fourteenth  amendment  did  not 
apply. 

The  opinion  of  the  court,  by  Chief  Justice  Fuller,  is  far 
from  convincing.  The  case  mainly  relied  upon  is  Virginia 
V.  Rives,^  in  which  was  denied  the  right  to  remove  a 
criminal  action  to  the  federal  court,  under  a  statute  pro- 
viding for  such  removal  in  case  of  "  denial  or  inability  to 
enforce  in  the  judicial  tribunals  of  a  State,  rights  secured  to 
a  defendant  by  any  law  providing  for  the  equal  civil  rights 
of  all  persons  citizens  of  the  United  States,"  upon  the 
allegation  that  the  officer  charged  with  the  selection  of 
jurors  would  discriminate  against  negroes  in  the  selection. 
Now,  the  officer  had  no  authority  under  the  State  law  to 
make  such  a  discrimination;  and  the  supreme  court  simply 
held  that,  under  these  circumstances,  there  was  not  suffi- 
cient ground  to  presume  that  the  petitioner  could  not  en- 
force his  rights  in  the  judicial  tribunals  of  the  State — that 
to  raise  such  a  presumption,  there  must  be  a  State  statute, 
which,  if  enforced,  would  violate  such  rights.  The  court 
expressly  said  that  the  act  of  congress  was  not  as  broad  as 
the  fourteenth  amendment.  A  like  discrimination,  under 
the  same  State  law,  was  held,  in  Ex  parte  Virginia,^  to  be 
sufficiently  State  action  to  be  punishable  under  the  power 
to  enforce  the  fourteenth  amendment.  Justice  Strong 
said:  "Whoever,  by  virtue  of  public  position  under  a  State 
government,  deprives  another  of  property,  life,  or  liberty, 
without  due  process  of  law,  or  denies  or  takes  away  the 
equal  protection  of  the  laws,  violates  the  constitutional 
inhibition ;  and  as  he  acts  in  the  name  and  for  the  State,  and 
is  clothed  with  the  State's  power,  his  act  is  that  of  the 
State."^ 

The  other  cases  cited  by  Chief  Justice   Fuller   for  the 

»  100  U.  S.  313. 

'  100  U.  S.  339. 

'  Chief  Justice  Fuller's  explanation  of  Ex  parte  Virginia  as  "  a 
case  in  which  what  was  regarded  as  the  final  judgment  of  a  State 
court  was  under  consideration,"  is  most  astonishing;  for  it  was 
expressly  held  in  that  case  that  it  was  not  an  attempt  to  punish 
State  judicial  action. 
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"  principle  that  it  is  for  the  State  courts  to  remedy  acts  of 
State  officers  done  without  the  authority  of  or  contrary  to 
State  law — "  Missouri  v.  Dockery^  and  the  Civil  Rights 
Cases — ^  furnish  no  better  support.  The  Civil  Rights  cases 
are  not  in  point  at  all,  no  action  of  State  officers  being 
involved.  And  Missouri  v.  Dockery  was  decided  expressly 
on  the  ground  that  the  acts  in  question  were  within  State 
competence  without  violation  of  any  federal  limitation;  so 
that  whether  they  were  authorized  by  State  law  or  not 
raised  no  federal  question."^ 

The  decision  in  Barney  v.  New  York  may  be  sustained 
only  upon  the  view  that,  where  a  higher  State  authority 
prohibits,  no  State  authority  exists  to  be  tested  under  the 
fourteenth  amendment.  But  this  is  certainly  contrary  to 
the  practice  of  testing  a  State  statute  under  the  fourteenth 
amendment,  although  the  statute  is  also  in  violation  of  the 
State  constitution.  And  it  seems  more  reasonable  to  hold 
that,  whenever  action  is  taken  "  by  virtue  of  public  position 
under  a  State  government,"  it  is  sufficient  to  raise  the  ques- 
tion whether  such  action  is  prohibited  by  the  fourteenth 
amendment,  although  it  may  also  be  contrary  to  State  law. 

The  case  of  General  Oil  Company  v.  Crain*  may  best  be 
considered  here.  A  bill  was  brought  in  a  Tennessee  court  to 
enjoin  the  State  oil  inspector  from  collecting  inspection  fees 
on  oil  brought  to  Memphis  from  Ohio,  already  .sold  for 
shipment  into  other  States,  but  car-loads  put  into  tanks  in 
Memphis  for  subdivision  for  distribution ;  it  being  alleged 
that  the  oil  was  exempt  from  State  control  as  interstate 

»  iQi  U.  S.  165. 

«  100  U.  S.  3. 

'  The  act  of  an  officer  in  the  exercise  of  his  authority  under  a 
statute  is,  of  course,  just  as  much  the  act  of  the  State  as  if 
specifically  directed  by  statute;  for  instance,  the  fixing  of  rates  by 
a  commission,  as  in  Reagen  v.  Farmers  L.  &  T.  Co.  See  also 
Fargo  V.  Hart,  103  U.  S.  490;  Gen.  Oil  Co.  v.  Crain,  209  U.  S.  211. 
The  opinion  in  La.  v.  Texas,  176  U.  S.  i,  seems  contrary.  In 
Arbuckle  v.  Blackburn,  191  U.  S.  405,  no  federal  question  was  in- 
volved, because  the  act  of  the  officer  was  simply  a  finding  of  fact 
under  a  State  law  admitted  to  be  valid. 

*  209  U.  S.  211. 
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commerce.  The  State  court  dismissed  the  bill  for  lack  of 
jurisdiction,  upon  a  construction  of  a  State  law  of  1873, 
prohibiting  suits  against  the  State  "  or  any  officer  acting  by 
the  authority  of  the  State,  with  a  view  to  reach  the  State, 
its  treasury,  funds,  or  property."  In  a  previous  case,  the 
State  court  of  Tennessee  had  sustained  a  suit  against  officers 
of  the  State  acting  under  a  statute  alleged  to  be  unconstitu- 
tional, on  the  ground  that,  when  acting  under  an  uncon- 
stitutional statute,  officers  are  not  acting  for  the  State.  In 
the  present  case,  however,  the  inspection  law  was  not 
alleged  to  be  void  on  its  face,  but  only  on  the  ground  that 
the  oil  upon  which  defendant  was  about  to  impose  in- 
spection fees  was  in  law  affected  with  interstate  commerce. 
To  enter  into  the  inquiry  involved  in  this  contention,  the 
court  said,  it  would  be  necessary  first  to  determine  whether 
the  oil  in  the  tanks  was  in  fact  and  in  law  a  part  of  inter- 
state commerce;  and  this  the  court  had  no  jurisdiction  to 
do,  because  of  the  law  of  1873. 

Now,  the  State  court  was  clearly  wrong;  for  there  was 
nothing  more  to  prevent  an  inquiry  whether  the  commerce 
clause  applied  to  the  oil  in  question  upon  action  of  a 
State  officer  under  a  State  statute,  than  upon  a  statute  itself. 
But  the  question  was,  upon  writ  of  error  to  the  supreme 
court,  whether  any  federal  question  was  involved,  the  rul- 
ing of  the  State  court  having  been  entirely  upon  the  ground 
of  lack  of  jurisdiction  under  the  State  law.  The  court  held 
there  was,  because  the  State  court  had  "  refused  to  consider 
that  which  might  bring  the  oil  under  the  protection  of  the 
constitution  of  the  United  States."  "  It  being,  then,  the 
right  of  a  party  to  be  protected  against  a  law  which  violates 
a  constitutional  right,  whether  by  its  terms  or  the  manner  of 
its  enforcement,  it  is  manifest  that  a  decision  which  denies 
such  protection  gives  effect  to  the  law,  and  the  decision  is 
reviewable  by  this  court.     R.  R.  Co.  v.  Alsbrook."^ 

This  is  no  argument  at  all,  for,  manifestly,  any  dismissal 
for  lack  of  jurisdiction  of  a  suit  for  violation  of  a  con- 


'  146  U.  S.  279. 
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stitutional  right  by  a  State  statute,  even  if  the  suit  were 
directly  against  the  State,  would  give  effect  to  the  statute. 
Railroad  Company  v.  Alsbrook  is  not  in  point.  In  that  case 
the  State  court  ruled  upon  the  federal  question.  Justice 
McKenna  reviewed  the  cases  in  which  it  had  been  held  that 
a  decision  by  the  State  court  upon  its  own  jurisdiction  is 
final,  and  then  dismissed  them  with  the  remark  that  "  in 
none  of  these  cases  was  the  same  question  presented  as  here," 
without  any  real  attempt  to  distinguish  them.  The  only 
proper  ground  for  the  decision  would  seem  to  be  that  a 
remedy  of  right  existed  against  the  officer  for  violation  of  a 
constitutional  right,  and  that  a  State  statute  or  decision 
denying  this  remedy,  even  upon  the  ground  of  lack  of  juris- 
diction, was  itself  unconstitutional.^ 


1  The  ruling  of  the  State  court  was  affirmed  on  the  ground  that 
the  inspection  tax  in  question  was  not  unconstitutional.  Justice 
Harlan  concurred  in  the  judgment  on  the  ground  that  the  decision 
of  the  State  court  as  to  its  own  jurisdiction  was  final.  Justice 
Holmes  concurred  specially. 


CHAPTER  VIII. 

The  Relation  of  the  State  to  Suits  Against  its 
Officers. 

In  suits  against  public  officers  directly  affecting  the  state — 
for  instance,  where  the  defense  in  an  action  of  ejectment 
against  officers  depends  upon  title  of  the  state, — the  state 
may,  without  becoming  a  party,  by  formal  suggestion  by  its 
law  officer,  bring  its  rights  before  the  court.^  This  special 
privilege  extends  even  to  participation  in  argument.* 
Whether,  in  such  a  case,  in  which  the  state  has  not  sub- 
mitted itself  to  the  jurisdiction  of  the  court,  it  may  pros- 
ecute in  its  own  name  a  writ  of  error  from  a  ruling,  has 
not  been  squarely  decided  by  the  supreme  court  ;^  although 
the  opinion  in  South  Carolina  v.  Wesley  inclines  strongly 
against  the  right. 

The  basic  problem  remains  to  be  considered :  is  a  suit 
against  public  officers  ever  a  suit  against  the  state  ?* 

In  Osborn  v.  Bank,  Chief  Justice  Marshall  said:  "It 
may,  we  think,  be  laid  down  as  a  rule  which  admits  of  no 
exception,  that,  in  all  cases  where  jurisdiction  depends  on 
the  party,  it  is  the  party  named  in  the  record.  Con- 
sequently, the  eleventh  amendment,  which  restrains  the 
jurisdiction  granted  by  the  constitution  over  suits  against 
States,  is,  of  necessity,  limited  to  those  suits  in  which  a 
State  is  a  party  on  the  record.  .  .  .  The  State  not  being  a 
party  on  the  record,  and  the  court  having  jurisdiction  over 

^  U.  S.  V.  Lee,  io6  U.  S.  196 ;  Stanley  v.  Schwalby,  162  U.  S.  255  ; 
Belknap  v.  Schild,  161  U.  S.  10. 

^Fla.  V.  Ga.,  17  How.  478. 

*It  was  not  necessary  to  decide  the  point  in  U.  S.  v.  Lee,  because 
the  same  questions  were  raised  in  the  bill  of  exceptions  of  the 
individual  defendants.  And  in  S.  C.  v.  Wesley,  155  U.  S.  542,  the 
exceptions  below  had   not  been  properly  taken  nor  brought  up. 

*  Apart,  of  course,  from  where  the  state  has  provided  therefor  as 
a  form  of  action  against  itself.     See  Part  I,  p.  40. 
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those  who  are  parties  on  the  record,  the  true  question  is, 
not  one  of  jurisdiction,  but  whether,  in  the  exercise  of  its 
jurisdiction,  the  court  ought  to  make  a  decree  against  the 
defendants — whether  they  are  to  be  considered  as  having  a 
real'  interest,  or  as  being  only  nominal  parties."  This  was 
held  settled  doctrine  as  late  as  Davis  v.  Gray.^ 

Even  in  Davis  v.  Gray,  however,  two  justices,  dissenting, 
held  the  suit  against  the  officers  to  be  in  effect  against  the 
State.  In  Carr  v.  United  States,-  Justice  Bradley  showed 
strongly  his  opinion  that  suits  against  public  officers,  like 
that  in  United  States  v.  Lee,  are  suits  against  the  United 
States.  And,  in  United  States  v.  Lee,  the  four  dissenting 
justices  held  the  suit  to  be  in  effect  against  the  United 
States.  In  Louisiana  v.  Jumel,  the  suit  against  officers  was 
held  to  be  against  the  State.  In  Cunningham  v.  Macon  and 
Brunswick  Railroad  Company,  the  suit  was  dismissed  be- 
cause the  State  was  an  indispensable  party.  So  that,  by  the 
time  of  Poindexter  v.  Greenhow,^  the  court  was  in  a  posi- 
tion to  say,  as  a  matter  of  course:  "  It  is  also  true  that  the 
question  whether  a  suit  is  within  the  prohibition  of  the 
eleventh  amendment  is  not  always  determined  by  refer- 
ence to  the  nominal  parties  on  the  record."     Since  then,  it 

Justice  Harlan,  dissenting,  in  Ex  parte  Ayers,  stood  squarely 
upon  it. 

Justice  Matthews  said  that  the  language  of  Cliief  Justice  Marshall 
"  conveys  the  intimation  that,  where  the  defendants,  who  are  sued 
as  officers  of  the  State,  have  not  a  real,  but  merely  a  nominal 
interest  in  the  controversy,  the  State  appearing  to  be  the  real  de- 
fendant, and  therefore  an  indispensable  party,  if  the  jurisdiction 
does  not  fail  for  want  of  power  over  the  parties,  it  does  fail,  as  to 
the  nominal  defendants,  for  want  of  a  suitable  subject-matter." 
But  Chief  Justice  Marshall  expressly  said  that  "  the  question  is 
not  one  of  jurisdiction." 

Justice  Matthews  sought  to  support  his  interpretation  by  the 
opinion  of  Chief  Justice  Marshall  in  Ga.  v.  Madrazo.  I  Pet.  no. 
But  in  that  case  the  chief  justice  merely  considered  that  the  suit 
against  the  governor  as  governor  might  suffice  as  a  suit  against  the 
State;  as  it  seems  to  have  been  intended,  on  the  theory  that  the 
eleventh  amendment  docs  not  apply  to  suits  in  admiralty.  Since 
the  suit  was  brought  in  this  aspect,  it  could  hardly  be  regarded  as 
against  the  governor  personally.  If  it  could,  however,  the  reason 
for  dismissal  was  stated  by  Chief  Justice  Marshall  to  be  that  no 
case  was  made  out  against  him. 

«98U.  S.  433. 

» 114  U.  S.  270. 


447]     Relation  of  State  to  Suits  Against  Officers.        1 1 3 

has  been  "  the  settled  doctrine  of  the  court  that  the  question 
whether  a  suit  is  within  the  prohibition  of  the  eleventh 
amendment  is  not  always  determined  by  reference  to  the 
nominal  parties  on  the  record,  as  the  court  will  look  behind 
and  through  the  nominal  parties  on  the  record  to  ascertain 
who  are  the  real  parties  to  the  suit."^ 

Two  cases  mainly  impelled  the  court  to  this  doctrine  that 
the  court  will  look  behind  the  parties  to  the  record — Cun- 
ningham V.  Macon  and  Brunswick  Railroad  Company-  and 
New  Hampshire  v.  Louisiana.^  The  Cunningham  case  was 
a  suit  to  foreclose  a  mortgage  upon  a  railroad,  to  which 
the  State  held  the  legal  title  under  a  deed  of  trust.  It  was 
held  that  the  State  was  an  indispensable  party  to  the  suit, 
and,  therefore,  that  the  suit  could  not  be  maintained.  In- 
dispensable parties  are  "  persons  who  not  only  have  an 
interest  in  the  controversy,  but  an  interest  of  such  a  nature 
that  a  final  decree  cannot  be  made  without  affecting  that 
interest  or  leaving  the  controversy  in  such  a  condition  that 
its  final  disposition  may  be  wholly  inconsistent  with  equity 
and  good  conscience."*  In  other  words,  a  court  will  not 
exercise  jurisdiction  in  a  case  where  it  cannot  do  substantial 
justice  without  the  presence  of  other  parties — that  is,  where 
any  judgment  it  might  render  between  the  parties  to  the 
record  would  be  subject  in  such  manner  to  the  rights  of 
persons  not  parties  that  the  judgment  would  not  be  com- 
plete. The  relation  of  indispensable  party  can  exist,  then, 
only  where  the  party  to  the  record  and  the  indispensable 
party  both  have  an  interest  in  the  same  subject-matter  of 
the  suit,  so  related  that  one  cannot  be  disposed  of  properly 
without  the  other.  Now,  manifestly,  there  is  no  such  rela- 
tion between  the  state  and  its  officers.  They  have  no  per- 
sonal interest  in  the  subject-matter  of  suits  against  them  as 
officers ;  the  suits  are  never  based  on  any  such  interest. 
Hence  the  doctrine  of  indispensable  party  has  no  place. 

^Justice  Lamar,  in  Pennoyer  v.  McConnaughy. 
'109  U.  S.  446. 
» 108  U.  S.  76. 
*  See  Part  I,  p.  39. 
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In  New  Hampshire  v,  Louisiana,  suit  was  brought  by  the 
State  of  New  Hampshire  on  bonds  of  Louisiana  assigned 
to  it  for  collection  by  its  citizens,  who  retained  the  bene- 
ficial interest.  The  court  held  that  the  real  parties  to  the 
suit  were  the  citizens  of  New  Hampshire,  and  therefore 
dismissed  the  suit  as  against  a  State  by  citizens  of  another 
State.  This  is  the  case  always  mainly  relied  upon  for  the 
doctrine  that  the  court  will  look  behind  the  nominal  parties 
to  the  real  parties  in  interest.  The  point  involved  was, 
however,  entirely  different  from  that  in  a  suit  against  public 
officers.  In  New  Hampshire  v.  Louisiana,  the  State  repre- 
sented its  citizens,  so  that  they  might  be  said  to  be  not  only 
the  real  parties  in  interest,  but  the  real  parties  to  the  suit. 
In  a  suit  against  public  officers,  on  the  other  hand,  there  is 
no  pretence  that  the  officers  represent  the  state  in  the  suit; 
so  that  it  cannot  be  said  that  the  state  is  a  real  party  to  the 
suit.  The  doctrine  of  nominal  party  and  real  party,  there- 
fore, likewise  has  no  place. 

What  may  be  true  is  that  the  only  real  ground  of  action 
in  the  case  is  against  the  state.  But  the  fact  that  there  is 
no  real  ground  of  action  against  the  officers,  and  that  there 
is  a  real  ground  of  action  against  the  state,  does  not  make 
a  suit  against  the  officers  a  suit  against  the  state.  Chief 
Justice  Marshall  was  clearly  right  in  holding  that  the  ques- 
tion is  not  whether  the  suit  is  against  the  state,  but  whether 
there  is  a  real  ground  of  action  against  the  officers.  This 
is  conclusively  proved  by  comparing  the  two  cases  of  United 
States  V.  Lee  and  Chandler  v.  Dix.  The  interest  of  the 
state  in  the  subject-matter  of  the  suit  was  precisely  similar 
in  the  two  cases ;  the  judgment  against  the  officers  in  neither 
case,  of  course,  would  bind  the  state :  yet  in  the  one  case 
the  suit  was  upheld,  because  there  was  a  real  ground  of 
action  against  the  officers  themselves,  and  in  the  other  dis- 
missed, because  there  was  no  such  ground  of  action.  It  may 
have  been  observed  that,  throughout  this  study,  the  question 
of  whether  suits  against  public  officers  may  be  maintained 
has  been  determined,  not  upon  the  interest  of  the  state,  but 
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upon  the  question  whether  there  is  a  real  ground  of  action 
against  the  officers. 

As  a  mater  of  fact,  although  the  doctrine  that  the  court 
will  look  behind  the  record  to  determine  whether  the  state 
is  the  real  party  has  been  constantly  announced,  the  cases 
rather  harmonize  with  the  other  view.  Generally,  of 
course,  it  makes  no  practical  difference  whether  the  decision 
is  put  upon  the  ground  that  the  suit  is  against  the  state,  or 
that  there  is  no  ground  of  action  against  the  officers.  But 
sometimes  it  is  material  whether  the  question  is  one  of  juris- 
diction. If  the  question  is  whether  the  suit  is  against  the 
state,  then,  clearly,  it  is  one  of  jurisdiction.  In  this  view, 
if  the  case  upon  the  record  may  be  a  suit  against  the  state, 
then  it  is  the  duty  of  the  court,  even  upon  its  own  motion, 
to  inquire  into  the  question  of  jurisdiction.^  Yet  the  court 
certainly  has  not  taken  this  attitude.  In  Smyth  v.  Ames, 
Justice  Harlan,  delivering  the  opinion  of  the  court,  said  of 
the  objection  that  the  suit  was  against  the  State:  "This 
point  is,  perhaps,  covered  by  the  general  assignments  of 
error,  but  it  was  not  discussed  at  the  bar  by  the  representa- 
tives of  the  State  board.  It  would,  therefore,  be  sufficient 
to  say  that  these  are  cases  of  which,  so  far  as  the  plaintiffs 
are  concerned,  the  circuit  court  has  jurisdiction,"  on  the 
grounds  both  of  diverse  citizenship  and  of  a  federal  ques- 
tion. And  in  Illinois  Central  R.  R.  Co.  v.  Adams,^  it  was 
squarely  held  that  the  question  was  not  one  of  jurisdiction, 
and  that  it  was  error  in  the  court  below  to  decide  it  upon  a 
motion  to  dismiss  for  want  of  jurisdiction.^ 

'  Postal  Tel.  Co.  v.  Ala.,  ISS  U.  S.  482 ;  Minn.  v.  Hitchcock,  185 

U.  S.  373- 

The  only  case  in  which  this  has  been  done,  so  far  as  I  know,  in 
a  suit  against  public  oflficers,  is  Lowry  v.  Thompson,  25  S.  C.  416. 

="  180  U.  S.  28. 

•Cotting  V.  Godard,  183  U.  S.  79,  and  Prout  v.  Starr,  188  U.  S. 
537,  bear  out  the  same  view. 

In  Minn.  v.  Hitchcock,  in  a  suit  by  a  State  against  the  secretary 
of  the  interior,  the  court  did  inquire  into  the  question  of  jurisdic- 
tion upon  its  own  motion.  But  there  it  was  held  that  the  suit  was 
a  form  of  action  against  itself  provided  by  the  United  States;  and 
it  was  necessary  to  inquire  whether  the  court  had  jurisdiction  of 
such  a  case. 
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On  the  other  hand,  are  the  cases  in  which  a  petition  for 
habeas  corpus  has  been  entertained,  upon  a  sentence  for 
contempt  for  violation  of  an  injunction  against  public 
officers.^  In  Ex  parte  Ayers,  the  petitioner  was  released  on 
the  ground  that  the  court  below  had  no  jurisdiction,  be- 
cause the  suit  was  against  the  State.  And  Justice  Harlan 
dissented  on  the  ground  that  the  question  of  jurisdiction 
was  the  only  one  involved,  and  that  was  determined  by  the 
parties  to  the  record.  None  of  the  other  questions  involved 
in  the  main  suit,  he  said,  was  to  be  considered,  not  even 
"whether  an  officer  ought  to  be  enjoined  from  merely 
bringing  a  suit  in  behalf  of  the  public,  the  suit  itself  not 
necessarily,  or  before  judgment  therein,  involving  an  in- 
vasion of  the  property  rights  of  the  defendant  therein." 
But  the  courts  have  not  generally  limited  the  inquiry  in  such 
cases  to  the  question  of  jurisdiction  in  its  strict  sense.  And 
where  the  objection  to  the  suit  below  is  not  to  the  merits  of 
the  ground  of  action  as  made  out,  but  that  no  real  ground 
of  action  is  made  out  against  the  officers,  it  would  seem 
sufficient  to  justify  a  release,  although  not  strictly  a  ques- 
tion of  jurisdiction.  In  Ex  parte  Young,  although  the 
question  was  stated  to  be  whether  the  suit  below  was  in 
violation  of  the  eleventh  amendment,  the  actual  basis  of 
discussion  through  the  whole  opinion  was  whether  there 
was  a  real  ground  of  action  against  the  attorney  general. 
The  inquiry  was  even  made,  as  vital  to  the  case,  whether  the 
attorney  general  had  any  actual  duties  in  the  enforcement 
of  the  statute.  Surely  this  was  not  a  question  of  jurisdic- 
tion, and  could  not  affect  the  question  whether  the  suit  was 
against  the  State. 

No  court  of  justice,  certainly,  will  suffer  an  attempt  to 
enforce  a  right  of  action  against  one  person  in  a  suit  against 
another.  For  instance,  in  a  suit  for  the  destruction  of 
property  used  in  infringement  of  a  patent,  if  it  appears  that 
the  party  sued  has  no  interest,  but  that  the  property  belongs 
to  another,  the  court  certainly  will  not  proceed,  even  though 

Ex  parte  Ayers  and  Ex  parte  Young. 
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the  party  sued  make  no  objection,  because  to  do  so  would 
be  contrary  to  the  first  principles  of  justice.^  Whether  this 
be  regarded  as  a  question  of  jurisdiction,  however,  is,  after 
all,  comparatively  unimportant  here.  What  is  essential  is 
that  suits  against  public  officers  be  considered  from  the 
right  point  of  view.  Whatever  error  appears  in  the  cases 
has  resulted  from  taking  the  interest  of  the  state  as  a  cri- 
terion.- The  proper  inquiry  in  every  case  should  be  not 
what  is  the  interest  of  the  state,  but  whether  there  is  a  real 
ground  of  action  against  the  officers.^ 

This  basis  of  determination,  it  is  true,  is  purely  legal.  In 
fact,  though  not  in  legal  theory,  the  state  is  bound  by  deci- 
sions against  its  officers  such  as  in  United  States  v.  Lee 
and  in  Ex  parte  Young.  Practically,  the  rights  of  the 
state  are  determined  in  such  cases.  The  doctrine  of  im- 
munity of  the  state  from  suit  might  have  been  given  a 
liberal  construction.  The  eleventh  amendment  might 
have  been  held  to  exclude  any  suit  that  actually  directly 
binds  the  State.  But  this  construction  was  conclusively 
rejected  in  Osborn  v.  Bank.  If  it  had  been  adopted,  con- 
stitutional limitations  would  have  been  dead  letters.  Given 
Osborn  v.  Bank,  the  only  logical  principle  of  construction 
is  to  follow  consistently  legal  theory,  according  to  which 
public  officers  may  be  sued  whenever  there  is  a  separate 
ground  of  action  against  them. 

*  This,  as  I  understand  it,  is  different  from  the  doctrine  of  in- 
dispensable party.  That  doctrine  applies,  not  where  an  attempt 
is  made  to  determine  tlie  rights  of  persons  not  parties,  but  where 
no  satisfactory  or  effective  judgment  can  be  rendered  between  the 
parties,  if  those  rights  remain  undetermined. 

^As  in  Louisiana  v.  Jumel  (see  above,  p.  69)  ;  and  especially  in 
Belknap  v.  Schild  (see  above,  p.  50). 

'Where  a  real  ground  of  action  exists,  a  suit  against  public 
officers  as  such  is  never  of  such  a  nature  that  an  effective  remedy 
cannot  be  given  between  the  parties  to  the  record  without  other 
parties. 
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DAVID  RICARDO 


The  Life 


On  May  31,  1876,  the  one  hundredth  anniversary  of  the 
"  Wealth  of  Nations  "  was  celebrated  in  London  under  most 
distinguished  auspices.  A  brilliant  company  of  publicists 
and  scholars  gathered  at  the  invitation  of  the  historic  Poli- 
tical Economy  Club;  the  Prime  ISIinister  of  Great  Britain 
occupied  the  chair ;  the  French  [Minister  of  Finance  was  the 
guest  of  honor,  and  a  succession  of  accomplished  speakers 
undertook  to  estimate  with  sympathy  and  enthusiasm  '  the 
more  important  results  which  have  followed  from  the  pub- 
lication of  the  "  Wealth  of  Nations,"  and  the  principal  direc- 
tions in  which  the  doctrines  of  that  book  still  remain  to  be 
applied.'^ 

A  generation  has  passed,  and  again  the  devotees  of  eco- 
nomic science  are  face  to  face  with  a  centenary  anniversary. 
In  January,  18 10,  one  hundred  years  ago  appeared  the 
"  High  Price  of  Bullion  " — the  first  formal  contribution  of 
David  Ricardo  to  economic  writing  and  the  beginning  of  an 
identification  with  th6  science  upon  which  he  was  to  leave  so 
marked  an  impress. 

Obviously  these  two  occasions  are  different  in  kind.  The 
one  is  the  tribute  to  a  book;  the  other,  to  an  influence. 
Indeed  the  contrasts  which  the  two  anniversaries  suggest  are 
as  significant  as  their  association :  Adam  Smith,  the  learned 
academician,  the  distinguished  philosopher,  the  centre  of 
an    influential    coterie    of    scholars    and    publicists — David 

^Minutes  of  Proceedings  (1881),  vol.  iii,  p.  T],  for  an  account  of 
the  celebration ;  a  full  report  was  also  published  by  the  Political 
Economy  Club  in  a  separate  pamphlet,  now  become  rare. 
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Ricardo,  the  self-taught  man  of  affairs,  the  conspicuously 
successful  financier  just  broadening  from  casual  interest  in 
every  day  happenings  to  intent  concern  in  economic  issues ; 
the  "  Wealth  of  Nations,"  a  formal  treatise  in  two  stately 
quartos,  long  years  in  the  making,  heralded  by  scholars  as 
"equal  to  what  has  ever  appeared  on  any  subject  of  science 
whatever,"^  and  securing  for  its  author  "  as  near  an  ap- 
proach to  immortality  as  can  fall  to  any  economic  writer  "^ — 
the  "  High  Price  of  Bullion,"  a  loosely  printed  pamphlet  of 
some  forty  pages,  quickly  conceived  and  hastily  written, 
undertaking  to  "  add  but  little  to  the  arguments  which  have 
been  so  ably  urged  "  by  others,^  and  long  since  engulfed  in 
the  swift  moving  stream  of  current  controversy. 

But  although  Ricardo's  entry  into  economic  science  is 
marked  by  no  epoch-making  contribution,  his  influence  upon 
the  science  has  been  great  and  determining.  It  is  appro- 
priate to  the  nature  and  extent  of  that  influence  that  the 
centenary  anniversary  of  his  debut  should  be  marked  by 
some  sober  appreciation,  and  that  before  a  company  of 
students  in  an  academic  environment  long  distinguished  for 
its  sympathetic  though  discriminating  interpretation  of  the 
Ricardian  economics,*  an  attempt  should  be  made  to  answer 
the  question  which  many  years  ago  J.  R.  McCulloch  pro- 
posed to  a  company  of  English  economists :  "  What  are  the 
principal  additions  made  by  Mr.  Ricardo  to  the  science  of 
Political  Economy  ?  ""' 

Before  undertaking  to  review  in  succession  the  life,  the    ^ 

'  Adam  Ferguson's  foot  note  to  the  fourth  edition  of  his  History 
of  Civil  Society  published  in  1773;  cf.  John  Rae's  Life  of  Adam 
Smith  (1895),  P-  264. 

'  Dr.  James  Bonar's  admirable  account  of  Adam  Smith  in  Pal- 
grave's  Dictionary  of  Political   Economy. 

'  Introduction  to  High  Price  of  Bullion  ;  this  interesting  prefatory 
statement  was  omitted  by  Ricardo  from  the  fourth  "corrected"  edi- 
tion of  the  tract — the  one  inserted  by  McCulloch  is  his  edition  of 
Ricardo's  Works. 

*  Professor  Dunbar's  brilliant  note  on  "Ricardo's  Use  of  Facts" 
in  the  Quarterly  Journal  of  Economics,  July,  1887,  still  serves  as 
perhaps  the  most  helpful  starting  point  for  intelligent  study  of 
Ricardo's  theoretical  writings. 

^Meeting  of  Political  Economy  Club,  December  6,  1838;  see 
Minutes  of  Proceedings   (1882),  vol.  iv,  p.  137. 
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work  and  the  influence  of  Ricardo  as  a  political  economist, 
it  has  seemed  important  to  consider  the  background  of 
affairs  and  thought  against  which  that  life  and  work  are 
projected.  Intellectual  heritage  and  immediate  environment 
are  phases  of  personal  biography;  but  an  active  career  is 
affected  quite  as  much  by  the  deeper  and  more  general 
forces  of  thought  and  action  that  dominate  the  period.  So 
too  any  just  appreciation  of  Ricardo's  place  in  the  history  of 
economic  thought  must  take  account  of  the  larger  move- 
ments of  his  life-span  no  less  than  of  its  immediate  contacts. 

Ricardo  was  born  in  1772  and  died  in  1823.  Just  as 
Adam  Smith's  career  extends  over  the  second  and  third 
quarters  of  the  eighteenth  century,  Ricardo's  life  thus  in- 
cludes the  last  quarter  of  the  eighteenth  century  through 
the  first  quarter  of  the  nineteenth.  It  is  practically  coin- 
cident with  the  fifty  years  of  English  history  which  intervene 
between  the  American  Revolution  and  the  final  reaction 
from  the  Napoleonic  era,  which  remove  the  organization  of 
the  London  Clearing  House  in  1775  from  the  panic  of  1825 
and  which  separate  the  appearance  of  the  "  Wealth  of 
Nations"  in  1776  from  the  publication  of  McCulloch's 
"  Principles  of  Pohtical  Economy "  in  1825.  To  the  his- 
torical economist,  it  is  the  fifty  years  of  the  industrial  revolu- 
tion ;  to  the  political  historian,  it  is  the  half  century  of  the 
Napoleonic  influence ;  to  the  historian  of  economic  thought, 
it  is  the  dawn  and  early  morning  of  the  classical  political 
economy. 

If  without  venturing  to  appraise  this  half  century  as  an 
historical  period  or  to  interpret  it  as  an  economic  epoch,  we 
should  undertake  simply  to  designate  those  basic  elements 
which  influenced  life  and  thought  therein  by  sheer  pervasive- 
ness, it  is  clear  that  there  are  at  least  three  phenomena  of 
such  absolute  importance  and  far-reaching  effect  as,  from 
first  to  last,  in  one  form  or  another,  to  dominate  the  period. 
These  are  agricultural  ferment,  industrial  expansion  and 
financial  activity.  It  is  hardly  too  much  to  say  that  from 
1775  to   1825,  no  intelligence  was  evolved  in  England,  in 
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any  degree  interested  in  economic  happenings,  which  did  not 
in  its  growth  reflect  the  presence  and  working  of  these 
factors.  That  the  agriculturists  were  undergoing  extreme 
vicissitudes  and  complaining  noisily  as  to  them,  that  the 
manufacturers  were  rolling  up  great  profits  upon  the  main- 
tenance of  which  the  nation's  very  life  was  popularly  re- 
garded as  dependent,  that  the  consumer  was  suffering  from 
a  crushing  burden  of  taxation,  and  that  the  funded  debt  was 
swelling  to  proportions  which  threatened  the  collapse  of 
public  credit — these  facts  loom  forth  with  vivid  clearness  in 
what  might  be  termed  the  Ricardian  background,  and  they 
constitute  over  and  above  everything  else  the  ultimate  ele- 
ments in  Ricardo's  mental  history. 

The  several  phenomena  are  organically  related  and  the 
clue  to  the  sequence  is  the  progress  and  issue  of  the  contest 
with  Napoleon.  The  fifty  years  of  struggle,  imperfect  re- 
covery, renewed  war  and  slow  revival  were  made  possible  by 
tremendous  increase  in  the  nation's  resources,  consequent 
upon  profound  changes  in  its  economic  life.  The  England 
of  1750  must  have  succumbed  at  an  early  stage  to  the  life- 
sapping  strain  of  the  fight.  That  the  staggering  burden 
could  be  borne  at  all  by  England  of  the  next  half  century, 
and  that  eventual  success  attended  what  had  resolved  itself 
into  a  sheer  contest  of  endurance,  was  the  result  of  a  great 
industrial  expansion,  entailing  radical  change  in  agricul- 
tural life,  and  involving  heavy  burdens  of  taxation  and 
indebtedness. 

In  1775  England — barring  extreme  seasonal  fluctuations — 
was  still  a  grain  exporting  country.  In  the  decade  from 
1780  to  1790  the  annual  surplus  was  much  reduced,  and  in 
the  next  period  of  ten  years,  with  rapid  increase  of  popula- 
tion, corn  exports  ceased.  During  the  whole  struggle  with 
Napoleon  and  for  five  years  thereafter,  the  average  annual 
imports  of  corn  alone  were  well  over  a  half  million  quarters. 
From  1820  to  1825  extraordinary  crops  rendered  recourse  to 
foreign  markets  unnecessary;  but  thereafter  importations 
were  resumed  in  heavier  amount,  and  the  average  for  the 
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decade  materially  exceeded  the  figure  for  the  preceding 
years.  Thus,  from  1775  to  1825,  despite  extension  of  culti- 
vation and  improvement  in  methods,  England  was  engaged 
in  what  seemed  to  be  an  unsuccessful  attempt  to  feed  her- 
self. Instead  of  producing  an  actual  food  surplus,  a  con- 
siderable part  of  the  industrial  product  of  the  nation  was 
annually  surrendered  in  exchange  for  an  imported  food 
deficit.^ 

The  result  was  an  intense  struggle  on  the  part  of  the  Eng- 
lish agriculturist  and  his  sympathizers  to  preserve  the  home 
market  by  maintaining  the  domestic  value  of  grain  at  what 
was  vaguely  termed  "  a  remunerative  price."  This  struggle 
was  aggravated  by  mistaken  protective  legislation  tending 
at  times  to  a  domestic  glut,  and  it  was  made  vehemently 
articulate  by  the  social  and  political  prominence  of  the  land- 
owning class.  Herein  lies  the  explanation  of  that  intense 
sensitiveness  on  the  part  of  parliament  and  public  opinion  to 
agricultural  complaints,  that  constitutes  the  agricultural  fer- 
ment pervading  the  economic  life  of  the  half  century. 

This  seeming  food  deficit  resulted  from  no  absolute  dearth 
or  physical  exhaustion  of  English  soil.  England  was  well 
able  if  necessary  to  feed  herself.  Foreign  grain  was  im- 
ported, in  accordance  with  a  principle  soon  to  be  formulated 
by  economic  analysis  and  now  generally  accepted  as  a  theory 
of  international  trade,  in  consequence  of  the  superior  pro- 
ductivity of  English  industry.  By  virtue  of  great  industrial  ^ 
development,  England,  making  more  goods  and  making  them 
cheaper,  found  it  advantageous  to  send  these  to  other  coun- 
tries in  exchange  for  corn,  rather  than  to  raise  her  own 
food  supply. 

The  successive  phases  of  the  industrial  revolution — 
machinery,  the  factory  system  and  capitalistic  organization 
— are  set  forth,  in  external  form  at  least,  in  every  manual 
of  English  social  history.  A  remarkable  series  of  technical 
inventions  and  natural  discoveries  in  relation  to  labor 
processes  were  more  and  more  changing  the  whole  form 

^Porter,  Progress  of  the  Nation  (1851),  pp.  139-140,  149. 
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and  complexion  of  industrial  effort  in  England.  A  given 
labor  force  working  with  the  new  appliances  and  under  the 
new  conditions  was  able  to  bring  forth  an  incredibly  greater 
per  capita  product.  Moreover  the  volume  of  the  labor  force 
itself  was  increasing,  and  increasing  not  only  absolutely  but 
relatively.  A  population  growing  at  an  accelerated  rate  was 
available,  and  of  this  population  a  larger  and  larger  propor- 
tion was  drawn  into  the  factories. 

Passing  the  tremendous  changes  in  the  social  life  of  the 
people,  and  particularly  of  the  wage  earning  classes,  which 
the  decline  of  the  old  domestic  system  and  the  rapid  growth 
of  industrial  at  the  expense  of  agricultural  life  meant,  the 
conspicuous  fact  is  that  this  sustained  industrial  expansion 
of  a  half  century  was  the  real  cause  of  an  amazing  increase 
of  the  nation's  resources  which  eventually  determined  the 
political  destinies  of  Europe. 

It  is  a  commonplace  to  speak  of  Waterloo  having  been 
won  in  the  chimneyed  factories  of  England.  What  is  per- 
haps less  well  understood,  and  for  the  intellectual  history 
of  the  period  even  more  important,  is  the  widespread  social 
consciousness  of  this  very  fact,  that  England's  resisting 
power  depended  upon  the  flourishing  condition  of  her  manu- 
factures and  upon  the  maintenance,  undiminished,  of  in- 
dustrial profits.  This  sentiment  was  not  voiced  as  loudly  as 
the  agricultural  plaint,  for  the  new  industry  had  neither 
political  influence  nor  social  prominence.  But  it  pervaded 
business  and  financial  circles  and  became  the  veritable  milieu 
of  economic  thought. 

Just  as  industrial  development  was  the  occasion  of  agri- 
cultural ferment,  it  gave  the  possibility  of  financial  activity. 
The  huge  additions  to  the  national  wealth  accruing  in  the 
form  of  industrial  profits  were  transmuted  into  the  fleets 
and  armies  that  made  possible  the  long  struggle  with  Napo- 
leon. The  crucible  was  an  unparalleled  resort  to  taxation 
and  funding,  aided  by  the  new  efficiency  of  English  private 
finance.  In  the  matter  of  taxation,  Pitt  and  his  successors 
long  clung  to  the  hope  of  meeting  current  expenses  out  of 
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the  year's  receipts,  and  in  this  futile  endeavor  made  heavy 
additions  to  the  existing  burden  of  taxation,  the  brunt  of 
which  fell  heavily  on  the  commercial  classes.^  Over  and 
above  its  own  concern,  taxation  thus  became  in  new  and 
sometimes  crude  forms  the  scape-goat  for  much  of  the 
social  distress  incident  to  depreciation  of  the  currency,  agri- 
cultural depression  and  industrial  reaction. 

The  chronic  deficiency  in  revenue  was  met  by  extra-  J 
ordinary  drafts  upon  public  credit.  From  the  commence- 
ment of  the  war  in  1793,  government  loans  were  contracted 
every  year,  and  exchequer  and  navy  bills  were  funded  at 
frequent  intervals.  The  funded  debt  of  Great  Britain 
which  before  1793  stood  at  £238,231,248  reached  a  total  of 
£567,008,978  in  1802,  of  £734,787,786  in  1810,  and  of 
£1,003,768,694  in  1816;  of  this  increase  of  £765,537,445, 
£658,506,728  was  by  new  loans  and  £107,030,717  by  funding 
bills.  In  addition  two  loans  were  raised  in  England  for  the 
Emperor  of  Germany  and  guaranteed  by  the  British  Gov- 
ernment, a  further  loan  was  raised  and  guaranteed  for  the 
service  of  Portugal,  and  Ireland  made  repeated  demands 
upon  English  credit. - 

Out  of  this  swelling  stream  of  industrial  profits  seeking 
funded  investment  on  the  one  hand,  and  the  insatiable 
demands  of  necessitous  finance  ministers  on  the  other,  was 
evolved  that  organization  of  private  finance  with  which  the 
beginnings  of  England  as  the  capital  centre  of  the  world  are 
directly  associated.  The  transition  is  neatly  enough  marked 
by  the  circumstance  that  in  the  Peninsular  War  the  British 
commissary-general  made  desperate  and  unavailing  efforts 
to  supply  the  troops  in  the  field  by  actual  remittance  of 
specie ;  whereas  in  the  Waterloo  campaign  through  the 
extensive  international  connections  of  the  new  financial  in- 
terests just  then  coming  into  power,  the  troops  were  paid 
and  the  foreign  subventions  met  with  the  utmost  facility 

*  Cunningham,  Growth  of  English  Industry  and  Commerce  in 
Modern  Times  (1892),  p.  551. 

^  Hamilton,  Inquiry  concerning  the  National  Debt  (3d  edition, 
1818)  pp.  105,  320-322. 


1 8  David  Ricardo.  [470 

and  promptness  entirely  through  the  medium  of  commercial 
exchange.^ 

While  these  events  were  transpiring  in  the  economic  life 
of  the  nation,  its  economic  thought  was  largely  dominated 
by  the  "  Wealth  of  Nations."  Adam  Smith's  treatise  re- 
quired too  much  thought  and  reflection  to  be  popular,  David 
Hume  had  lamented  within  a  month  after  its  appearance, 
and  the  reader  fresh  from  the  pages  of  Gibbon's  "  Decline 
and  Fall,"  might  well  have  found  the  Scotch  philosopher 
turgid  and  prolix.  A  little  later,  "  the  French  Revolution 
seems  to  have  checked  for  a  time  the  growing  vogue  of 
Smith's  book."-  Economic  doctrines,  and  pre-eminently  the 
doctrines  of  the  new  economic  liberalism  came  to  be  iden- 
tified with  French  principles  and  the  revolutionary  spirit. 
In  1793  in  reading  his  "Memoir  of  Adam  Smith"  to  the 
Royal  Society  of  Edinburgh,  Dugald  Stewart  abandoned  his 
intention  of  giving  a  long  account  of  Smith's  opinions  be- 
cause at  that  period,  he  says,  "  it  was  not  unusual,  even 
among  men  of  some  talents  and  information,  to  confound 
studiously  the  speculative  doctrines  of  political  economy  with 
those  discussions  concerning  the  first  principles  of  govern- 
ment, which  happened  unfortunately  at  that  time  to  agitate 
the  public  mind."^ 

The  actual  demand  for  the  book  was,  indeed,  not  unfavor- 
ably afiFected.  While  Sir  James  Stuart's  quartos  gathered 
dust  on  Cadell's  shelves,  Adam  Smith's  work  sold  well,  and 
a  tenth  edition  was  reached  in  1799.  Similarly  its  influence 
on  political  thought  and  action  was  considerable.  From 
1783  on,  the  "  Wealth  of  Nations  "  was  referred  to  in  par- 
liamentary debates  again  and  again,  and  almost  from  the 
very  date  of  its  publication  it  exerted  a  direct  influence  upon 
the  financial  policy  of  the  country.  In  1792  Pitt  declared 
that  Smith's  "  extensive  knowledge  of  detail  and  depth  of 
philosophical  research  will,  I  believe,  furnish  the  best  solu- 

'  Herrics,  Memoir  of  the  Rt.  Hon.  John  Charles  Herries   (1880), 
vol.  i,  pp.  86,  104,  and  Appendix  B. 
*Rae,  Life  of  Adam  Smith,  p.  292. 
•  Ibid.,  p.  292. 
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tion  of  every  question  connected  with  the  history  of  com- 
merce and  with  the  system  of  poHtical  economy."^  And  in 
1797  Puheney  appealed  to  "  the  authority  of  Dr.  Smith,  who, 
it  was  well  said,  would  persuade  the  present  generation, 
and  govern  the  next."- 

But  withal,  in  the  closing  years  of  the  century,  economic 
speculation  had  hardly  assumed  shape  and  definiteness  in  the 
general  mind  of  the  country.  The  term,  "  the  science  of 
political  economy,"  which  a  decade  later  had  become  an 
easy  phrase,  was  virtually  unknown,  and  there  was  scanty 
appreciation  even  among  cultivated  classes  of  the  scope  and 
of  the  purpose  of  economic  study.  As  a  careful  student  of 
the  period  has  declared,  "  it  was  necessary,  in  fact,  to  vindi- 
cate a  place  for  Political  Economy,  to  reiterate,  enforce,  and 
carry  out,  in  detailed  application  to  the  existing  circum- 
stances of  society,  the  doctrines  of  Smith,  in  order  to  obtain 
a  general  consideration  for  the  science,  and  acceptance  of 
those  doctrines."^ 

This  service  was  effectively  performed  by  Dugald 
Stewart's  lecture  courses  on  political  economy  at  the  Uni- 
versity of  Edinburgh,  first  delivered  in  the  winter  of  1800 
and  repeated  during  eight  sessions  thereafter.  During  the 
greater  part  of  this  time  they  were  the  only  deliberate 
exposition  of  economic  principles  accessible  to  British 
students.  The  path  was  not  easily  blazed.  Political  reac- 
tion was  still  in  the  air  and  Lord  Cockburn  relates  that  when 
Stewart  announced  his  course,  the  mere  title  "  political 
economy  "  made  his  contemporaries  uneasy :  "  They  thought 
it  included  questions  touching  the  constitution  of  govern- 
ments, and  not  a  few  hoped  to  catch  Stewart  in  dangerous 
propositions."* 

But  the  engaging  personality  of  Stewart,  the  clearness  and 
vigor  of  his  critical  exposition  and  the  timehness  of  his 

*Rae,  Life  of  Adam  Smith,  pp.  290-291. 

'Buckle,  History  of  Civilization  in  England,  vol.  i,  chap,  iv, 
note  61. 

'Veitch,  A  Memoir  of  Dugald  Stewart,  in  Stewart's  Works  (ed. 
Hamilton,  1858),  vol.  x,  p.  li. 

*  Cockburn,  Memorials  of  My  Own  Time  (1856),  p.  174. 
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general  subject  matter  draw  to  his  lecture  hall,  and  there- 
after kept  about  him  in  more  or  less  close  association  an 
audience  if  not  large  in  number,  at  least  remarkable  in  their 
then  promise  and  subsequent  performance,  and  compris- 
ing "  not  merely  a  proportion  of  students  who  were  passing 
through  their  college  years,  but  also,  and  even  chiefly,  an 
audience  of  riper  years,  especially  members  of  the  bar."^ 
The  average  number  of  students  enrolled  was  less  than 
fifty;  but  the  list  included  such  names  as  Francis  Horner, 
Sydney  Smith,  Francis  Jeffrey,  the  Earl  of  Lauderdale, 
Henry  Cockburn,  Henry  Brougham,  Macvey  Napier,  Archi- 
bald Alison,  James  Mill  and  Thomas  Chalmers — the  group 
of  men  from  whom  emanated  the  most  substantial  contri- 
butions to  the  progress  of  economic  thought  in  the  next 
generation.' 

Dugald  Stewart  seems  to  have  been  less  of  the  docile 
expositor  and  more  of  the  independent  critic  than  he  would 
have  us  believe.  There  came  moreover  from  other  quarters 
some  minor  dissent  from  certain  of  Adam  Smith's  con- 
clusions. Arthur  Young  knew  of  "  no  abler  work,"  but 
also  of  none  "  fuller  of  poisonous  errors."^  James  Ander- 
son stood  out  vigorously  for  the  utility  of  corn  law  bounties. 
Jeremy  Bentham  filed  a  cogent  brief  against  the  impolicy 
of  usury  laws.  Malthus  exposed  the  weakness  of  Adam 
Smith's  reasoning  in  the  matter  of  poor  law  relief,  and  the 
Earl  of  Lauderdale  with  much  acutencss  distinguished  the 
concepts    of    public    wealth    and    private    riches.      Francis 


^  Memoir  of  Dugald  Stewart,  in  Works,  vol.  x,  p.  Iv. 

*  Testimony  as  to  the  influence  of  Stewart's  lectures  upon  Eng- 
lish thought  is  borne  by  George  Pryme  ("Prize  Pryme"),  whose 
course  of  lectures  on  the  principles  of  political  economy  delivered 
at  the  University  of  Cambridge  in  1816,  and  repeated  annually  there- 
after, appears  to  have  been  the  earliest  recognition  by  the  English 
universities  (excepting  of  course  Malthus's  activity  at  Haileybury 
College)  of  political  economy  as  a  subject  of  study.  Dugald  Stew- 
art's lectures,  Pryme  states,  "  attracted  so  much  attention,  that 
several  Members  of  our  own  University  went  from  the  South  of 
England  to  pass  the  winter  at  Edinburgh,  for  the  purpose  of  attend- 
ing them."  (A  Syllabus  of  a  Course  of  Lectures  on  the  Principle 
of  Political  Economy,  2nd  edit.,  1819.     Preface,  vii-viii.) 

'Stephens,  The  English  Utilitarians  (1900),  vol.  i,  p.  77. 
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Horner,  declining  in  1803  a  publisher's  invitation  to  furnish 
a  set  of  notes  for  a  new  edition  of  the  "  Wealth  of  Nations," 
wrote  to  Thomas  Thomson  as  to  the  motives  which  had 
governed  his  actions :  "  even  if  I  had  been  prepared  for  such 
an  undertaking,  which  I  certainly  am  not  yet,  I  should  be 
reluctant  to  expose  Smith's  errors  before  his  work  has 
operated  its  full  effect.  We  owe  much  at  present  to  the 
superstitious  worship  of  Smith's  name;  and  we  must  not 
impair  that  feeling,  till  the  victory  is  more  complete.  There 
are  few  practical  errors  in  the  "Wealth  of  Nations,"  at  least 
of  any  great  consequence ;  and,  until  we  can  give  a  correct 
and  precise  theory  of  the  nature  and  origin  of  wealth,  his 
popular  and  plausible  and  loose  hypothesis  is  as  good  for  the 
vulgar  as  any  other."^ 

In  short  no  time  could  have  been  more  favorable  for  the 
initiation  of  critical  economic  thought  than  that  in  which 
Ricardo's  attention  is  said  to  have  been  first  directed  to 
Adam  Smith's  treatise. 

It  has  been  given  to  few  men  to  leave  as  profound  an 
impress  upon  a  domain  of  thought  by  so  brief  a  period 
of  intellectual  activity  as  David  Ricardo.  Born  in  1772,  he 
died  at  the  age  of  fifty-one  in  the  very  prime  of  his  powers. 
But  of  this  short  span,  hardly  more  than  the  last  ten 
years,  certainly  not  more  than  the  last  fourteen  years  repre- 
sent a  scientifically  fruitful  stage.  It  was  not  until  he  was 
twenty-seven  that  political  economy  appears  in  any  degree  to 
have  attracted  Ricardo's  attention.  Another  decade  passed 
before  any  tangible  evidence  was  given  of  special  fitness  for 
economic  analysis — and  then  only  as  an  anonymous  con- 
tribution to  current  controversy.  His  important  economic 
treatise  appeared  in  1817;  he  entered  the  House  of  Com- 
mons in  1819  and  in  1823  he  died.  In  little  more  than  the 
time  in  which  Adam  Smith  is  said  to  have  been  engaged  in 
the  actual  composition  of  the  "  Wealth  of  Nations,"  and  in 
less  than  the  period  devoted  by  Malthus  to  the  revision  of 

^Horner  (ed.),  Memoirs  and  Correspondence  of  Francis  Horner 
(1843),  vol.  i,  p.  229. 
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his  "  Essay  on  Population,"  the  active  work  of  Ricardo  as 
an  economist  is  comprised. 

It  is  this  circumstance,  in  the  main,  which  explains  why 
so  little  is  known  of  the  largest  part  of  Ricardo's  life.  At 
thirty-eight  his  career  might  still  have  been  described  as  that 
of  a  favorably  connected,  well  endowed  member  of  the  Stock 
Exchange,  who,  by  industry,  integrity  and  ability  had 
amassed  a  large  fortune,  and  had  won  the  respect  of  his 
business  associates  and  the  esteem  of  a  limited  circle  of 
friends.  His  first  economic  composition  in  i8iO  brought 
the  full  glare  of  public  prominence,  and  the  few  remaining 
years  of  his  life  stand  fairly  illumined.  But  even  then, 
personal  reserve  and  perhaps  painful  association,  left  the 
events  of  his  earlier  years  in  obscurity,  which  neither  the 
intimate  relations  nor  the  warm  friendships  of  this  later 
period  removed. 

The  bare  outlines  of  Ricardo's  life  are  described  in  two 
brief  memoirs — stilted  estimates  of  his  work  rather  than 
detailed  accounts  of  his  life.  The  first,  an  "  Account  of  the 
Life  of  Mr.  Ricardo  "  published  in  the  "  Annual  Biography 
and  Obituary  for  1824"  is  ascribed  by  McCulloch  to  a 
brother.  The  second,  from  McCulloch's  own  pen,  is  a 
sketch  of  the  "Life  and  Writings  of  Mr.  Ricardo,"  pre- 
pared for  and  prefixed  to  the  well-known  edition  of  the 
"  Works "  and  reprinted  on  several  occasions  thereafter. 
From  the  three  men  who  perhaps  knew  Ricardo  best — James 
Mill,  Malthus  and  Hutches  Trower — inconsiderable  details 
of  his  life  have  come  to  us,  and  it  is  only  by  piecing  together 
incidental  references  and  scattered  allusions  in  supplement 
of  the  unconscious  testimony  of  his  own  later  correspond- 
ence that  any  consecutive  account  of  personal  activity  and 
mental  history  can  be  given. 

So  reconstructed,  the  life  of  David  Ricardo  falls  natu- 

>/        rally  into  four  periods.     The  first  phase,  from  1772  to  1799 

covers  the  years  of  his  childhood,  youth  and  early  manhood, 

summarized  in  a  budding  career  on  the  Stock  Exchange 

and    terminating    with    his    initial    acquaintance    with    the 
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"Wealth  of  Nations."  In  the  second  period,  the  decade 
from  1799  to  1809,  Ricardo  rose  into  material  affluence  and 
business  leadership,  and  at  the  same  time  acquired  a  manner 
of  economic  self-education  that  culminated  in  his  debut  as 
a  currency  controversialist.  Another  decade,  from  1809  to 
1819,  represents  his  productive  period  as  an  economist ;  in 
it  appeared  practically  everything  that  he  wrote  of  enduring 
value.  The  last  four  years  of  his  life,  from  1819  to  1823 
are  absorbed  by  an  active  career  as  publicist  in  the  House 
of  Commons. 

The  Ricardo  family  were  originally  among  the  great  body 
of  Spanish  and  Portuguese  Jews  of  wealth  and  position, 
who,  formally  expelled  from  the  Iberian  peninsula  by  the 
intolerance  of  the  "  two-faced  year,"  remained  there  in 
secret  profession  of  faith  as  Marranos  or  Crypto-Jews. 
It  is  to  this  effective  concealment  that  we  doubtless  owe  the 
tradition  that  the  founder  of  the  house  was  an  Andalusean 
grandee,  who  in  the  middle  of  the  seventeenth  century  mar- 
ried a  Jewess  by  whom  he  had  five  sons,  three  of  whom 
became  Jews  and  adopted  the  prenomen  of  Israel  to  dis- 
tinguish them  from  the  remaining  two.^  When  the  height- 
ened rigor  of  the  Inquisition  made  Marranism  an  increas- 
ing peril,  and  the  edict  of  expulsion  was  repeated  in  the 
Papal  States,  insecure  refuge  was  sought  in  the  city  repub- 
lics of  Italy.  The  Ricardo  family  appear  to  have  lived  in 
Livorno  in  the  third  quarter  of  the  seventeenth  century  and 
probably  settled  there  about  1660.  A  genealogical  tree,  now 
in  possession  of  the  main  stem  of  the  family  in  Amsterdam, 
describes  one  Benjamin  Israel  Ricardo  (1667-1727)  as  of 
Livorno,  and  records  the  marriage  in  1692  of  his  elder 
brother,  David  Israel  Ricardo  (1652-1721)  to  Estrela  de 
Joseph  Amadios  of  the  same  place. 

Toward  the  end  of  the  seventeenth  century,  however,  the 
status  of  the  Jews  in  Italy  became  increasingly  unfavorable, 
and  thenceforth  it  was  in  Holland  that  an  abiding  place  for 

*  Letter  of  Joseph  I.  Ricardo  in  Jewish  Chronicle  (London), 
November  15,  1895,  setting  forth  "  facts  which  I  have  gathered  from 
my  family's  papers." 
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the  foot-sore  people  was  sought.  Received  with  scant  wel- 
come, tolerance  quickly  developed  into  hospitality,  until  by 
the  dawn  of  the  eighteenth  century  the  Jewish  community 
of  Amsterdam  had  become  the  wealthiest,  the  most  influ- 
ential and  the  most  cultivated  in  Europe.  Its  members  con- 
trolled the  Spanish  and  Portuguese  trade  and  exercised  an 
important  influence  in  the  development  of  commercial  rela- 
tions with  the  Levant  and  the  New  World.  Their  command 
of  bullion  was  extraordinary  and  their  interest  in  shipping 
considerable.^ 

Drawn  in  this  current,  the  Ricardo  family  removed  from 
Livorno  and  settled  in  Amsterdam  in  the  early  years  of  the 
eighteenth  century.  The  name  is  not  found  in  the  list  of 
members  of  the  Jewish  congregation  of  Amsterdam  in  1675, 
nor  is  it  included  among  those  who  contributed  to  the  con- 
struction of  the  synagogue  in  that  year.^  On  the  other 
hand  we  have  record,  as  noted  above,  of  the  marriage  of  a 
member  of  the  family,  David  Israel  Ricardo,  to  an  Italian 
Jewess  as  late  as  1692.  Two  sons  were  born  of  this  union, 
Samuel  Israel  Ricardo  and  Joseph  Israel  Ricardo,  the  latter 
the  grandfather  of  the  economist,  whose  birth  in  1702  appar- 
ently in  Amsterdam,  indicates  more  or  less  approximately, 
the  date  of  settlement  of  the  family  in  Holland.  Joseph 
Ricardo  is  said  to  have  gone  to  Spain  and  returned  with  a 
wife,  from  the  house  of  Treves.^  But  upon  her  death 
Joseph  married  Hanna  Abas  in  1727,  was  blessed  v/ith  four 
sons  and  two  daughters,  of  whom  the  youngest  son,  Abra- 
ham Ricardo,  born  in  1750,  was  the  economist's  father. 

In  Amsterdam  the  Ricardos  were  dignified  and  substan- 
tial members  of  the  Jewish  community.  The  name  of  the 
economist's   uncle,   David    Israel   Ricardo    (1720-1778)    is 

*Lucian  Wolf  (ed.),  Menasseh  ben  Israel's  Mission  to  Oliver 
Cromwell  (1901),  Introduction,  xxx. 

'  D.  H.  Castro,  De  Synagoge  der  Port.  Isr.  gemeente  te  Amster- 
dam, 1675-1875  (The  Hague,  1875).  For  this  reference  and  for 
other  valuable  material  relating  to  the  early  Ricardo  family  I  am 
indebted  to  the  courtesy  of  Baron  George  von  Rosenthal  and  to 
Mr.  J.  Hillesum,  the  learned  librarian  of  the  University  Library, 
Amsterdam. 

'Jewish  Chronicle    (London),  November   15,   1895. 
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found  among  the  ofificers  or  "  administradores  "  of  two  com- 
munal organizations  in  1766-1770/  and  in  the  list  of  sub- 
scribers to  the  prayer  book,  edited  by  Isaac  de  Sousa  Britto 
in  Amsterdam  in  1772.-  Intermarriages  took  place  between 
the  Ricardo  and  the  Lobatto  and  the  DaCosta  families,  the 
fruit  of  such  unions  including  the  mathematician  Rehuel 
Lobatto  and  the  poet  and  author  Isaac  DaCosta.^ 

The  commercial  supremacy  of  Holland  had  begun  to 
decline  with  the  passage  of  the  English  Navigation  Act  in 
1660.  Aimed  directly  at  the  Dutch,  this  measure  affected 
no  one  class  so  inj variously  as  the  Jewish  merchants  of 
Amsterdam,  then  largely  engaged  in  trade  with  Jamaica  and 
Barbados.  A  movement  for  the  transference  of  Jewish 
counting-houses  from  Amsterdam  to  London  set  in  and  con- 
tinued progressively  through  the  eighteenth  century.  In 
this  tendency,  religious  tolerance  figured  no  less  prominently 
than  economic  opportunity.  The  "  increasing  Hebraism " 
of  English  religious  thought,  as  represented  by  the  Puritan 
movement,  the  "  philo-Semitic  sentiment"  of  the  Common- 
wealth, and  finally  the  far-sighted  economic  policies  of  Crom- 
well inclining  him  "to  consider  the  utility  of  his  subjects 
even  before  he  weighed  their  orthodoxy  " — contributed  to 
make  conditions  favorable  for  the  return  of  the  Jews  to  Eng- 
land, for  the  first  time  since  their  formal  expulsion  by 
Edward  I.  in  1290.  In  1654  occurred  the  dignified  and 
pathetic  endeavor  of  Alenassah  ben  Israel — a  leader  of  the 
Amsterdam  Jewish  community — to  secure  formal  admission 
for  his  people.  Failing  in  its  full  purpose,  enough  was 
accomplished  for  the  King  in  Council  in  1664  to  disavow  a 
scheme  to  expel  the  Jews  and  to  assure  them,  "that  they  may 

^"Beth  Ahaim"  in  1766,  and  "Gabaim  de  Terra  Santa  y  Cauti- 
vos  "  in  1770. 

^Orden  de  las  oraciones  cotidianas  en  Hebraico  y  Romance — por 
orden  del  Ishac  de  Sousa  Britto,  ein  Amsterdam  5532  (1772). 

*See  La  Grande  Encyclopedie  (ed.  Berthelot)  and  The  Jewish 
Encyclopedia,  sub  nom.  As  early  as  February,  1673,  the  municipal 
archives  of  Amsterdam  record  the  birth  of  a  child  Abigail,  to 
Rehuel  Cohen  Lobatto  and  Rebecca  Israel  Ricardo.  The  mother  of 
Isaac  Da  Costa,  the  poet,  was  Rebecca  Ricardo  a  first  cousin  of 
David  Ricardo;  see  below  page  31. 
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promise  themselves  the  effects  of  the  same  favour  as  form- 
erly they  have  had  so  long  as  they  demean  themselves  peace- 
ably and  quietly  with  due  obedience  to  his  Majesty's  laws 
and  without  scandal  to  his  Government."^ 

Thus  in  much  the  manner  and  for  much  the  same  reasons 
that  the  Jewish  merchants  and  financiers  of  the  Italian  cities 
had  removed  to  Amsterdam  in  the  seventeenth  century,  a 
further  transfer  from  Amsterdam  to  London  took  place  in 
the  eighteenth  century. 

In  this  movement  the  Ricardo  family  again  participated. 
Their  arrival  in  London  seems  to  have  occurred  early  in  the 
decade  from  1760  to  1770.  In  the  list  of  the  Bevis  Marks 
Synagogue  Israel  Ricardo,  probably  an  uncle  of  the  econo- 
mist, is  mentioned  in  1764.-  With  respect  to  Abraham  Israel 
Ricardo,  the  economist's  father,  we  are  simply  told  with 
evident  inexactness  that  he  "  came  over  on  a  visit  to  this 
country,  when  young,  and  preferring  it  to  his  own,  became 
naturalized  and  settled  here."^  Abraham  Ricardo  was  born 
in  1750  and  his  application  for  denization  was  made  in 
1770,  in  which  connection  he  spoke  of  himself  as  having 
'  for  some  years  past  lived  in  Great  Britain.'  It  is  reason- 
able to  suppose  that  his  arrival  in  London  occurred  there- 
fore not  later  than  1764,  while  a  lad  of  fourteen. 

Young  Abraham  Ricardo  readily  found  economic  foot- 
hold in  London.  As  a  Jew  he  could  not  become  a  freeman 
of  the  City,  nor  legally  transact  business  as  an  ordinary 
broker  in  the  Royal  Exchange  where  alone  wholesale  trade 
might  be  carried  on,  nor  even,  in  the  strict  interpretation 
of  City  laws,  open  a  shop  nor  trade  permanently  within  its 
boundaries.  But  the  Corporation  was  discreet  enough  not 
to  attempt  the  rigid  enforcement  of  its  own  regulations,  and 
at  all  times  in  the  ward  of  Portsoken  which  had  grown  to 
be  "  a  place  of  privilege  for  merchant  strangers,"  and  with- 
out doubt,  from  time  to  time,  in  other  parts  of  the  City, 

'  Wolf,  op.  cit.,  Introduction,  Ixxiv. 

*  Caster,  "History  of  the  Ancient  Synagogue  of  the  Spanish  and 
Portuguese  Jews"   (1901),  p.   146. 
'Annual  Biography  and  Obituary  for  1824. 
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free  play  was  given  to  Jewish  enterprise.^  As  a  matter  of 
fact,  the  Jewish  merchant-capitaHsts  of  the  metropohs  in 
the  latter  part  of  the  eighteenth  century  were  a  wealthy 
and  adventurous  class,  and  opportunity  was  not  wanting  for 
a  lad  of  parts. 

After  the  Jewish  manner,  young  Ricardo  married,  while 
still  a  mere  youth,  and  through  his  wife,  Abigeal  del  Valle, 
became  allied  to  one  of  the  oldest  and  most  powerful 
Sephardic  families.  His  early  course  directed  and  aided  by 
influential  connections,  Abraham  Ricardo,  thanks  to  energy, 
frugality  and  no  small  degree  of  native  ability,  was  soon 
established  as  a  prosperous  merchant  and  broker. 

In  civil  status  he  shared  the  more  or  less  clearly  recog- 
nized position  which  the  Jewish  community  of  London  had 
attained.  The  repeal  of  the  Naturalization  Act  of  1753  had 
in  turn  been  followed  by  some  popular  pro-Jewish  reaction 
in  which  if  legal  right  remained  unimproved,  actual  con- 
ditions of  protection  and  encouragement  were  confirmed  and 
strengthened.  But  in  1770 — in  anticipation  of  his  majority 
— Abraham  Ricardo  petitioned  the  Crown  in  association  with 
Abraham  Buzaglo,  Alexander  and  Assur  Keyser,  Isaac 
Mendes  Furtado,  Benjamin  Lara  and  Simon  Daniels — all 
men  of  position  in  the  community — for  letters  of  denization, 
and  in  the  following  year  the  royal  patent  was  granted.-  The 
patent  of  denization  fortified  the  favor  accorded  an  eco- 
nomically useful  alien  by  bringing  to  his  household  not  only 
security  of  domicile  but  many  of  the  most  grateful  privi- 
leges of  a  natural-born  British  subject,  including  the  right 
to  institute  and  maintain  legal  proceedings  and  to  acquire 

^  Lucieni  Wolf,  The  First  Stage  of  Anglo-Jewish  Emancipation — 
a  paper  read  at  a  meeting  of  the  Jewish  Historical  Society  on  June 
22,  1903,  and  published  in  the  Jewish  Chronicle  (London)  of  Aug- 
ust 7,  1903.  I  am  indebted  to  Mr.  Wolf's  encyclopedic  knowledge 
of  Anglo-Jewish  history  for  many  valuable  suggestions. 

*The  petition  is  to  be  found  in  the  Pubhc  Record  Office,  in  "  Peti- 
tions "  (Home  Office  Papers),  Series  H,  vol.  3,  pp.  203,  207;  for  the 
warrant,  see  "Warrant  Book,  1770-1773."  vol.  33,  p.  126,  and  for 
the  patent  itself,  "Patents  11  Geo.  HI,  Fifth  Part,"  No.  17. 
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and  alienate  property  "  freely,  quietly,  entirely  and  peace- 
ably."^ 

The  young  emigre's  affairs  continued  to  prosper  so  that 
when  the  Corporation  began  enforcing  with  some  severity 
the  ordinances  against  unlicensed  brokers,  he  prepared  to 
acquire  one  of  the  twelve  transferable  brokerships  which 
ever  since  1697  the  Court  of  Alderman  had  allotted  the 
Jewish  community.  But  vacancies  here  were  as  infrequent 
as  the  privileges  were  valuable.  From  the  admission  of 
Hart  Levy  in  December,  1769,  no  such  opportunity  seems  to 
have  presented  itself  until  October  5,  1773,  when  Moses 
Alvarenga  surrendered,  and  Abraham  Ricardo  acquired  the 
coveted  silver  medal.-  Thereafter  for  a  decade,  either  from 
his  abode.  No.  i  Bury  Street,  St.  Mary  Ax — part  resi- 
dence, part  counting  room,  to  which  he  removed  almost 
about  the  same  time  from  the  older  house  in  Broad  Street 
Buildings^ — or  from  the  "  Jewes  Walk,"  the  recognized  posi- 
tion in  the  Exchange,  the  southeastern  corner  under  the 
colonnade,  assigned  the  Jewish  brokers  in  the  same  way  as 
other  corners  and  walks  w-ere  severally  allocated  to  other 
leading  groups  of  the  brokers'  fraternity — Abraham  Ricardo 
conducted  his  business  as  broker  and  merchant,  accumu- 
lating no  vast  fortune  but  gaining  a  comfortable  livelihood 
and  winning  increasing  esteem  and  respect. 

Maintaining  ancestral  traditions  Abraham  Ricardo  identi- 
fied himself  closely  with  the  interests  of  the  Sephardic  com- 
munity. His  unusual  financial  sagacity  appears  to  have  been 
recognized  even  in  that  body  of  astute  men  of  affairs.  By 
assessment,  gift  and  bequest  the  congregational  funds  had 
attained  considerable  proportions,  the  income  of  which  was 
expended  in  varied  philanthropic  activities  while  the  princi- 
pal was  advanced  in  properly  covered  loans.  In  such  trans- 
actions Abraham  Ricardo  served  repeatedly  as  fiscal  agent, 
and  we  are  told  that  nearly  every  year  a  vote  of  thanks  was 

*  Cf.  Report  of  Royal  Commission  on  Naturalization  and  Alle- 
giance (1869),  p.  8. 

'  Guild  Hall  Records,  Rep.  177,  fol.  400. 

'London  Directory  for  1772,  and  for  1773,  sub  nom. 
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awarded  him  by  the  congregational  electors  for  the  care  and 
zeal  with  which  he  filled  this  office.^  Further  congregational 
dignities  awaited  him,  and  in  1784  his  name  appeared  in  the 
list  of  elders  who  signed  the  revised  Escamoth  or  regula- 
tions governing  the  conduct  of  the  synagogue. - 

Abraham  Ricardo's  union  was  destined  to  be  a  full  realiza- 
tion of  the  scriptural  injunction,  being  blessed  by  "a  very 
numerous  family,"  of  which  David  Ricardo,  the  third  child 
was  born  on  April  19,  1772.  The  economist's  childhood 
was  spent  in  a  restricted  world  of  civic  security,  material 
well-being,  religious  orthodoxy  and  social  exclusion.  Of 
the  mother  we  know  literally  nothing.  The  economist's 
writings  and  correspondence  contain  not  the  slightest  allu- 
sion to  her,  and  we  can  only  assume  that  some  part  of  the 
gentle  kindliness  and  strong  domesticity  of  his  own  nature 
were  traceable  to  maternal  influence  The  father  we  can 
picture,  like  another 

"  Spanish  Jew  from  Alicant  .  .  . 
With  lustrous  eyes,  and  olive  skin," 

— in  domestic  relations,  devoted  and  indulgent  but  exercising 
sway  with  the  absolutism  of  a  later  day  patriarch ;  in  reli- 
gious sympathy,  a  pillar  of  the  synagogue  and  an  unswerv- 
ing adherent  to  the  opinions  and  practices  of  his  forefathers; 
in  business  afifairs  and  personal  conduct,  insistent  upon  the 
most  literal  integrity. 

Young  David  was  from  the  first  designed  for  the  same 
financial  career  in  which  his  father  had  attained  success  and 
position.  With  that  end  in  view  he  was  equipped  with  a 
practical  common  school  education,  at  first  in  England. 
Later — while  still  "  very  young,"  as  in  the  case  of  Isaac  Dis- 
raeli— the  lad  was  sent  to  Holland,  and  placed  in  the  house- 
hold of  a  senior  uncle  in  Amsterdam.^     The  motive  was 

*  Picciotto,  Sketches  of  Anglo-Jewish  History  (1875),  p.  220. 

"  Gaster,  History  of  the  Ancient  Synagogue  of  the  Spanish  and 
Portuguese  Jews,  p.  156. 

'  Probably  Samuel  Israel  Ricardo,  whose  wife  was  Rachel  Pereira. 
Of  the  economist's  other  uncles,  the  eldest,  after  whom  he  was 
named,  David  Israel  Ricardo,  had  died  in  1778,  and  a  third  Moses 
Israel  Ricardo  was  unmarried. 
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two-fold,  first,  that  he  might  receive  instruction  at  a  school 
in  that  city  of  which  his  father  entertained  a  high  opinion, 
but  even  more  that  he  might,  in  accordance  with  the  custom 
still  common  among  Jewish  families  engaged  in  interna- 
tional mercantile  transactions,  acquire  in  youth  intimate 
acquaintance  with  the  language  and  institutions  of  the  coun- 
try with  which  his  father's  business  chiefly  lay  and  with 
which  his  own  might  be  expected  to  continue. 

The  rigid  discipline  of  his  childhood  was  not  relaxed  in 
Amsterdam.  An  unpublished  letter  written  by  Maria  Edge- 
worth  in  1822,^  from  London  to  some  unknown  corre- 
spondent describes  a  trivial  but  diverting  episode  either  of 
this  period  or  perhaps  of  an  earlier-  visit  to  Holland :  "  At 
breakfast  this  morning  I  was  reminding  Mr.  Ricardo  of  his 
having  begun  to  tell  me  some  anecdotes  of  his  early  life 
during  a  walk  we  took  in  a  wood  at  Gatcomb  Park,  when  we 
were  interrupted  by  a  beautiful  view  which  burst  upon 
us  at  an  opening  through  the  trees. — I  told  him  that  I  had 
always  regretted  this  interruption  and  hated  the  prospect 
to  which  I  had  been  obliged  (to  say)  'How  beautiful!' — 
He  was  diverted  and  has  promised  me  that  I  shall  lose 
nothing  by  that  prospect  for  that  he  will  tell  me  his  whole 
history — some  day — I  wish  that  day  were  come. — Speaking 
of  the  little  incidents  which  make  an  impression  in  childhood 
and  through  life,  he  told  me  that  he  could  never  forget  a 
circumstance  that  happened  to  him  when  he  was  nine  years 
old  about  a  pair  of  shoes.  He  was  in  Holland  at  the  time 
at  the  Hague.  He  saw  in  a  shop  window  a  pair  of  shoes 
with  a  edging  of  fur  to  which  he  took  a  fancy,  and  he 
entreated  that  they  might  be  bought  for  him.  It  was  repre- 
sented to  him  that  he  did  not  see  exactly  what  sort  of  shoes 
they  were  and  that  they  would  not  suit  him.     He  persisted, 

*  Original  in  possession  of  Mrs.  Frank  Ricardo  to  whom  the 
writer  is  indebted  for  many  courtesies.  Excerpts  of  Ricardo's  cor- 
respondence with  Miss  Edgcworth  were  published  in  the  Economic 
Journal,  September,  1907. 

'The  flonbt  arises  from  the  fact  that  in  the  above  letter,  Ricardo 
speaks  of  his  presence  in  Holland  "  when  he  was  nine  years  old," 
whereas  in  the  Letters  written  during  a  Tour  on  the  Continent  he 
refers  (p.  19)  to  being  there  "  from  the  age  of  eleven  to  thirteen." 
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and  they  were  bought  upon  condition  that  he  should  wear 
them.  He  found  that  they  had  wooden  soles — and  this  made 
such  a  clatter  upon  the  pavement  that  everybody  turned  to 
look  at  him  as  he  walked,  and  instead  of  the  fur  shoes 
proving  a  gratification  to  his  vanity,  they  became  a  daily 
mortification.  He  would  have  given  anything  to  have  got 
rid  of  them,  but  he  had  no  others — and  he  says  none  but 
himself  can  conceive  the  pains  he  took  to  slide  in  walking 
so  as  to  prevent  the  noise  of  his  wooden  soles  from  making 
the  disgraceful  clatter." 

David  remained  in  Holland  two  years,  being  then  brought 
back  to  London  for  a  final  year's  schooling.  We  know 
virtually  nothing  of  the  lad's  life  in  Holland.  He  returned 
to  Amsterdam  from  time  to  time  on  business  errands  for 
his  father;  but  the  last  of  such  visits  was  made  while  still  a 
youth — and  thereafter  not  until  1822,  while  making  "the 
grand  tour"  with  his  family  did  he  see  Amsterdam  again. 
Then  he  wrote,  "  Although  I  had  not  been  in  this  town  for 
more  than  thirty  years  I  had  no  difficulty  in  finding  my  way, 
alone,  about  those  places  which  had  formerly  been  familiar 
to  me,"  and  added  reminiscently  "  I  see  this  town  again 
with  great  interest."  Not  only  scenes  were  revisited,  but 
personal  friendships  were  renewed :  the  various  branches  of 
the  Ricardo  family,  Dr.  Capadosa,  the  de  Leons,  the  de 
Castros,  the  Teixieras,  and  most  of  all,  Mrs.  DaCosta  who 
as  Rebecca  Ricardo  had  been  his  favorite  cousin  in  his 
uncle's  household,  and  who  now,  a  recent  widow  and  the 
mother  of  Isaac  DaCosta,  a  gifted  young  poet,  received  with 
warm  welcome  the  friend  of  her  girlhood.^ 

Ricardo's  formal  education  may  thus  be  said  to  have 
ended  with  his  fourteenth  year — his  father  thereafter  em- 
ploying him  regularly  in  business  afifairs.  In  the  consider- 
able intervals  of  leisure  which  this  occupation  aflforded, 
David  was  permitted,  we  are  told,  to  have  tutors  for  private 
instruction  in  such  subjects  as  attracted  him,  and  it  is  per- 


^  Letters  written  by  David  Ricardo  during  a  Tour  on  the  Conti- 
nent  (privately  printed,  Gloucester,  1891),  pp.  17-22. 
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haps  from  this  experience  are  to  be  dated  the  beginnings  of 
his  later  interest  in  natural  science — chemistry  and  geol- 
ogy-— even  his  eager  study  of  Shakespeare  to  which  as 
Fonteyraud  learned  from  members  of  his  family  in  1847 
he  was  much  devoted.^  But  such  studies  must  have  been, 
at  best,  desultory,  and  a  few  years  later,  when  a  taste  for 
abstract  reasoning  had  begun  to  show  itself  and  philosophical 
works  to  attract  his  attention  and  to  hold  his  interest,  we 
learn  from  the  same  source,  that  home  influence  took  the 
form  of  positive  discouragement  of  what  was  regarded  as 
useless  and  unprofitable  speculation. - 

The  elder  Ricardo's  business  activities  had  passed  from 
trading  in  commodities  to  dealing  in  bills  of  exchange  and 
public  securities.  For  such  transactions  the  Royal  Ex- 
change had  gradually  ceased  to  be  the  principal  scene  and, 
despite  the  efforts  of  the  City,  licensed  brokers  the  principal 
agents.  Assembling  originally  in  the  rotunda  of  the  Bank 
of  England,  unlicensed  dealers  in  stocks  and  shares  had  long 
before  this  begun  to  congregate  in  Exchange  Alley.  In  1762 
a  contemporary  writer  observed,  "  It  is  a  general  remark, 
that  two  thirds  of  the  people,  that  are  constant  attenders  at 
the  books  on  the  transfer  days,  and  are  known  to  be  Jobbers, 
are  not  legal  Brokers."^  In  1773  a  section  of  the  fraternity 
passed  from  Exchange  Alley  to  Sweetings  Alley,  where  a 
room  was  engaged  and  kept  up  by  subscription.  But  the 
coffee  houses  of  the  vicinity — notably  Garraway's  and  Jona- 
than's— were  the  real  seats  of  the  trade.  In  1792  Abraham 
Ricardo's  business  address  had  changed  from  St.  Mary  Ax 
to  Garraway's  Coffee  House,  and  some  years  before,  in 
1784,  he  transferred  his  brokership — too  valuable  an  invest- 
ment to  be  retained  practically  unproductive — to  Isaac  del 
Valle  of  24  Fetherstone  Street,  City  Road,  a  member  of  his 
wife's  family.* 

'Notice  sur  la  vie  et  les  ecrits  de  David  Ricardo  (1847),  xx. 

*  Annual  Biography  and  Obituary  for  1824. 

'iMorlimer,  Every  Man  his  own  Broker  (5th  edit.,  1763),  preface, 
ix ;  see  also  Francis,  Chronicles  and  Characters  of  the  Stock  Ex- 
chanpe   (1849),  pp.  24-28  et  passim. 

*  Guild  Hall  Records,  Rep.  188,  fol.  270. 
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The  business  world  into  which  young  Ricardo  as  a  mere 
lad  was  thrust  was  of  a  kind  calculated  to  excite  and  de- 
velop the  identical  qualities  of  mind  which  later  distin- 
guished him — mental  independence,  sturdy  self-reliance, 
keen  analytical  power,  all  combined  with  ready  candor  and 
singular  open-mindedness.  David  enjoyed  the  entire  confi- 
dence of  his  father  in  financial  matters  and  was  soon  exer- 
cising powers  of  the  fullest  responsibility.  His  brother 
relates  as  illustrating  the  youth's  early  maturity  that  at 
sixteen,  David  was  entrusted  with  the  convoy  of  two 
younger  members  of  the  family  to  Holland,  and  that  neither 
his  father  nor  his  mother  "  felt  the  smallest  anxiety  for 
the  charge  which  was  confided  to  him."^ 

It  was  perhaps  inevitable  with  the  larger  business  respon- 
sibilities devolving  upon  the  son  and  the  frequent  necessity 
for  exercising  quick,  independent  judgment,  that  there 
should  come,  sooner  or  later,  conflict  with  the  patriarchal 
sway  and  the  intellectual  orthodoxy  of  the  father.  Whether 
preceded  or  not  by  a  series  of  differences  as  to  business 
affairs  or  political  opinions,  the  critical  rupture  arose  from 
religious  non-conformity.  Abraham  Ricardo  was  a  pillar  of 
the  Spanish  and  Portuguese  Synagogue,  and  as  literal  in 
Jewish  belief  as  he  was  zealous  in  ritual  practice.  Alore- 
over  he  exacted  of  his  children  the  same  implicit  faith  as 
his  own  in  the  opinions  of  his  forefathers  in  matters  of 
religion,  of  politics  and  of  education.  We  have  no  means  of 
knowing  to  what  extent,  if  at  all,  young  Ricardo  figured  in 
the  religious  and  communal  life  of  the  synagogue.  It  was 
probably  little  more  than  a  passive  association  inspired  by 
filial  devotion  and  chilled  by  the  rigid  formalism  into  which 
the  Sephardic  service  had  passed.  But  the  parting  of  the 
ways  came  only  with  David's  attachment  to  a  young 
Quakeress,  Priscilla  Ann  Wilkinson,  a  daughter  of  Edward 
Wilkinson,  Esq.  The  father  raged,  for  to  the  Sephardic 
Jew  a  son  marrying  outside  of  the  faith  was  as  one  whose 
name  passed  out  of  the  family  circle  and  for  whom  the 

^Annual  Register  and  Obituary  for  1824. 
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memorial  prayer  for  the  dead  was  recited.  But  David 
remained  unmoved,  and  soon  after  attaining  his  majority 
in  1793,  the  marriage  occurred,  and  with  it  separation  from 
his  father's  house  both  in  business  and  personal  afifairs. 
Contrary  to  the  paternal  monition,  Ricardo's  marriage  was 
destined  to  bring  complete  happiness.  "  Mrs.  Ricardo,  bril- 
liant eyes  and  such  cordial  open-hearted  benevolence  of 
manner,  no  affectation,  no  thought  about  herself " — was 
Maria  Edgeworth's  characteristically  effusive  sentiment. 
But  the  incidental  testimony  of  Ricardo's  correspondence, 
and  notably  that  of  the  "  continental  tour "  warrant  more 
sober  estimate  of  charm  and  devotion.^ 

McCulloch  tells  us  that  before  this  event  young  Ricardo 
had  actually  seceded  from  the  Jewish  faith,  but  I  can  find 
no  evidence  of  this  and  family  estrangement  and  communal 
ostracism  more  likely  characterize  what  really  occurred.^ 
Indeed  McCulloch  himself  states  that  coincident  with  the 
sharpest  difference  of  opinion  David  "  never  failed  to  testify 
the  sincerest  affection  and  respect  for  his  father,"  and  we 
know  that  in  later  life  his  relations  with  members  of  his 
family  were  close  and  intimate.''  But  between  father  and 
son  nothing  in  the  nature  of  a  reconciliation  was  ever 
effected.  Like  the  faith  itself  to  which  he  gave  such  full 
measure  of  allegiance,  it  was  Abraham  Ricardo's  tragic  lot 
to  rear  up  many  children  only  to  have  them  leave  him 
spiritually   at   maturity.       He   continued    for   many   years 

^Hare  (ed.),  Life  and  Letters  of  Maria  Edgeworth  (1895),  vol. 
ii,  p.  380;  in  an  editor's  note,  Mrs.  Ricardo  is  confused  with  her 
daughter-in-law  (Catherine,  daughter  of  W.  T.  St.  Qucntin  of 
Seampston  Hall,  Yorkshire),  whose  marriage  to  the  economist's 
eldest  son,  David,  took  place  on  June  i,  1824  (see  Gentleman's 
Magazine,  vol.  94,  p.  636). 

*  Ricardo  must,  however,  in  1819  as  a  member  of  Parliament  have 
taken  the  oath  of  allegiance  '  on  the  true  faith  of  a  Christian  ' ;  see 
the  sketch  of  David  Ricardo  by  the  present  writer,  contributed  to 
The  Jewish  Encyclopedia. 

'During  his  life-time  Ricardo  made  regular  allowances  to  certain 
less  prosperous  members  of  his  family  in  England  and  Holland,  and 
these  were  continued  in  the  form  of  annuities  after  his  death.  His 
will  also  provided  for  small  bequests  to  all  of  his  surviving  brothers 
and  sisters — as  well  as  to  Malthus  and  James  Mill — and  one  brother, 
Francis  Ricardo,  was  made  an  executor  of  his  estate. 
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quietly  practising  his  business  at  Garraway's  and  later  in 
Capel  Court,  seeing  sons  and  daughters  pass,  some  by  marri- 
age, others  by  apostasy,  out  of  the  synagogue  into  the  larger 
world. 

David's  rupture  with  his  father  was  followed  by  several 
years  of  grave  anxiety.  With  Hmited  resources  of  his  own, 
weighted  with  new  domestic  responsibilities,  the  transition 
from  affluence  to  self-dependence  was  critically  abrupt.  In 
this  juncture  three  elements  contributed  to  favorable  issue — 
on  'Change  the  family  name  Ricardo  had  long  stood  for 
the  highest  honor  and  integrity ;  further,  young  David's  own 
qualities  of  mind  and  character  were  known  and  respected ; 
finally,  the  circumstances  under  which  he  had  left  his  father's 
roof  were  well  understood,  and  excited,  if  anything,  a  cer- 
tain sympathy  for  the  young  recalcitrant.  A  number  of  the 
most  substantial  of  his  father's  associates  were  quick  in  ex- 
tending encouragement  and  support,  and  David  was  launched 
upon  an  independent  career  as  stockbroker  with,  as  his 
brother  records,  "  the  fairest  prospect  of  success." 

The  time  was  favorable  for  intelligent  financial  venture 
and  exchange  operations.  Repeating  his  father's  success  of 
a  generation  before  David  profited  by  these  opportunities 
beyond  all  expectation.  Within  a  few  years,  probably 
before  he  was  twenty-six,  he  had  secured  for  himself  eco- 
nomic independence. 

The  problem  of  material  cares  disposed  of,  Ricardo 
allowed  himself  some  relaxation  from  intent  business 
activity.  In  part  following  an  inclination  of  his  boyhood, 
in  part  through  the  example  and  urging  of  a  friend  "  with 
whom  he  was  then  very  intimate,"  the  young  stockbroker 
devoted  a  part  of  his  leisure  to  the  popular  branches  of 
natural  science — mathematics,  chemistry,  geology,  and 
mineralogy.  Many  years  later  his  sister  told  of  having  been 
invited  as  a* child  to  witness  some  of  the  electrical  experi- 
ments which  Ricardo  conducted  with  all  the  naive  pride  of 
an  amateur  physicist;  and  Fonteyraud,  and  after  him 
Garnier  state,  perhaps  upon  the  same  authority,  that  he  was 


36  David  Ricardo.  [488 

one  of  the  first  to  introduce  illuminating  gas  in  his  resi- 
dence.^ But  even  more  than  chemistry,  geology  and  in 
particular  mineralogy  attracted  Ricardo's  attention,  and 
either  at  this  time,  or  a  little  later,  he  fitted  up  a  laboratory 
and  formed  a  collection  of  minerals.  The  beginnings  of 
modern  geological  study  in  England  are  curiously  associated 
with  the  Society  of  Friends,  and  it  is  possible  that  Ricardo 
may  have  been  drawn  into  this  coterie  through  his  wife's 
connections.^  He  does  not  appear  to  have  been  a  member  of 
the  Askesian  Society  founded  in  1796  nor  of  the  British 
Mineralogical  Society  organized  in  1799.  But  a  few  years 
later  these  two  organizations  first  merged  and  then  reap- 
peared as  the  Geological  Society,  a  kind  of  semi-scientific 
club,  formed  by  thirteen  men  dining  together  at  the  Free- 
masons' Tavern  on  November  13,  1807,  and  meeting  in  a 
similar  way  once  a  month  thereafter.  Ricardo,  although 
not  one  of  the  original  thirteen,  became  a  member  of  the 
Society  in  1808,  and  continued  more  or  less  actively  inter- 
ested in  its  affairs  until  his  death. ^ 

The  history  of  science  presents  more  than  one  example 
of  an  almost  accidental  circumstance  being  responsible  for 
the  original  interest  of  a  master  mind  in  the  particular  sub- 
ject matter  with  which  it  was  thereafter  to  be  conspicuously 
identified.  Certainly,  casual  episode  was  responsible  for 
Ricardo's  attraction  to  formal  economic  study.  The  "  An- 
nual Obituary  "  memoir  refers  to  the  circumstance,  and  Mc- 
CuUoch  repeats  the  story.     But  the  more  direct  and  graphic 

*  Fonteyraud,  Notice  sur  la  vie  et  les  ecrits  de  David  Ricardo, 
xix;  Gamier,  "Ricardo,"  in  Dictionnaire  de  reconomie  politique 
(ed.  Coquelin  et  Guillaumin). 

'  It  is  at  least  worth  noting  that  one  Charles  Wilkinson  joined  the 
Geological  Society  in.  1808,  the  year  of  Ricardo's  election  thereto ; 
see  Woodward,  History  of  the  Geological  Society  of  London  (1907), 
p.  271. 

'Woodward,  op.  cit. ;  Ricardo  was  elected  a  niemher  of  the  Society 
in  1808  (p.  271),  the  same  year  in  which  Dr.  Marcet,  Leonard 
Horner,  William  Jacob  and  Henry  Warhurton  became  meinbers. 
He  was  named  (p.  ^2)  as  one  of  the  six  "permanent  trustees" 
appointed  on  April  6,  1810,  and  was  placed  (p.  ^^)  on  the  newly 
constituted  "  Council  "  a  few  months  later.  He  was  again  a  mem- 
ber of  the  "Council"  in  1815-16.  There  is  no  record  (p.  33)  of 
any  paper  contributed  by  Ricardo  to  the  Society's  proceedings. 
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version  is  Hobhouse's:  "March  2,  [1822].  Dined  with 
Lambton — an  immense  party  and  splendid  dinner.  I  sat 
next  to  Ricardo,  who  told  me  that  he  never  thought  of 
political  economy  till  happening  one  day,  during  an  illness 
of  his  wife,  to  be  at  Bath,  he  saw  an  Adam  Smith  in  a 
circulating  library,  and  turning  over  a  page  or  two  ordered 
it  to  be  sent  to  his  house.  He  liked  it  so  much  as  to  acquire 
a  taste  for  the  study. "^ 

We  can  well  understand  that  as  a  substantial,  well  in- 
formed man  of  affairs,  Ricardo's  attention  must  have  been 
arrested  by  the  remarkable  economic  events  that  were  tran- 
spiring about  him.  Even  a  mind  less  favorably  endowed  or 
an  experience  less  admirably  equipped  would  have  been 
tempted  to  inquire  as  to  the  cause  and  extent  of  such  con- 
spicuous phenomena  as  the  rise  in  general  prices,  the 
fluctuations  in  foreign  exchange,  and  the  perplexing  inter- 
relations of  rents  and  profits.  It  is  not  to  be  doubted  that 
Ricardo  early  entertained  intelligent  views  on  these  sub- 
jects ;  but  at  best  they  were  independent  and  detached  opin- 
ions differing  only  in  degree  of  intimacy  from  the  sentiments 
which  so  thoughtful  an  observer  would  have  formed  upon 
current  social  and  political  conditions.  There  was  need  of 
a  determining  impulse  which  should  both  definitely  engage 
his  intellect  in  economic  speculation,  and  at  the  same  time 
supply  the  positive  structure  to  which  an  essentially  criti- 
cal mind  should  attach,  either  in  affirmation  or  dissent,  its 
own  views.  This  impulse  came  in  the  form  of  acquaint- 
ance with  Adam  Smith's  work.  We  are  told  that  Ricardo 
was  from  the  very  first  highly  gratified  by  its  perusal,  and 
that  the  inquiries  with  which  it  is  concerned  continued 
thenceforth  to  engage  a  considerable  share  of  his  time.  The 
story  may  be  apocryphal,  although  there  is  no  reason  for 
assuming  this ;  in  any  event  the  fact  is  unessential.     It  is 

^  Lord  Broughton,  Recollections  of  a  Long  Life  (igog),  vol.  ii, 
p.  179.  "  C'est,  dans  des  proportions  restreintes,  I'histoire  du  bain 
d'Archimede,  de  la  pomme  de  Newton,  de  la  lampe  de  Torricelli, 
du  piston  de  Watt,  I'histoire,  en  un  mot,  de  tous  les  germs  intellec- 
tuels  qu'un  eclair  feconde  "  (Fonteyraud,  "  Notice  sur  la  vie  et  les 
ecrits  de  David  Ricardo,"  xxi). 
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enough  to  know  that  in  the  very  prime  of  his  mental  powers, 
when  a  material  career  had  already  been  achieved  Ricardo's 
attention  was  definitely  drawn  to  economic  speculation  by 
attentive  reading  of  an  economic  treatise. 

In  the  decade  from  1799  to  1809  Ricardo  passed  from  the 
position  of  a  substantial  stockbroker  to  that  of  a  wealthy 
and  influential  figure  in  the  English  financial  world.  This 
progress,  like  his  earlier  material  advance,  may  be  ascribed 
to  an  unusual  coincidence  of  capacity  and  opportunity.  Even 
more  than  the  last  years  of  the  eighteenth  century,  the  first 
decade  of  the  nineteenth  century  offered  exceptional  rewards 
for  first  rate  financial  ability  and  unusual  speculative  talent. 
Market  values  fluctuated  wildly  with  the  events  and  rumors 
of  the  Napoleonic  struggle,  and  early  information  or  saga- 
cious forecast  reaped  large  gains.  The  unintelligent  policy 
of  the  Bank  in  regard  to  note  issues,  pursued  under  cover 
of  the  Restriction,  resulted  in  volent  variation  in  the  foreign 
exchanges  and  in  the  premium  on  gold,  and  the  Continental 
blockade  and  a  succession  of  deficient  crops  caused  startling 
changes  in  the  prices  of  provisions  and  commodities. 
Ricardo  was  a  member  of  the  governing  '  Committee  for 
General  Purposes '  of  the  Stock  Exchange  at  least  as  early 
as  February,  1802,  when  meetings  were  still  held  in  Antwerp 
Tavern.  He  does  not  appear  to  have  been  a  member  of  the 
Committee  elected  for  the  year  commencing  March,  1802, 
but  instead  to  have  served  on  the  '  Committee  for  General 
Purposes '  consisting  of  nine  promoters  and  twenty-one 
other  members  formed  to  arrange  the  transfer  of  the  old 
meeting  room  to  the  new  Stock  Exchange.^ 

But  it  was  probably  less  as  a  mere  broker  or  independent 
speculator  than  as  one  of  the  new  and  important  group  of 
"  loan  contractors "  associated  with  Pitt's  bold  financial 
policy  that  Ricardo  rose  into  financial  prominence.  In  the 
early  years  of  the  funding  system  the  method  of  open  public 

'Records  of  the  Stock  Exchange  (MS.).  The  Secretary  of  the 
Stock  Exchange,  Edward  Satterthwaite,  Esq..  has  courteously  sup- 
plied helpful  information. 
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subscription  at  fixed  terms  had  been  employed,  the  lists  being 
exposed  originally  at  the  Exchequer  and  after  1714  at  the 
Bank  of  England.  But  with  the  rapid  succession  of  large 
loans  and  the  wide  fluctuations  in  public  credit,  the  Chan- 
cellor of  the  Exchequer  was  obliged  to  abandon  public  sub- 
scription for  a  more  certain  procedure — the  prototype  of 
modern  syndicate  underwriting  described  in  181 7  as  already 
in  vogue  for  a  considerable  number  of  years — whereby 
"  The  Chancellor  of  the  Exchequer  is  generally  attended,  at 
the  time  appointed,  by  several  of  the  principal  bankers  in 
London,  who  deliver  their  offers,  having  previously  made  up 
a  list  of  persons  who  are  willing  to  share  with  them  to  a 
certain  extent,  in  case  their  offer  be  accepted ;  and  the  loan 
is  assigned  to  the  offerer  who  proposes  the  lowest  terms. "^ 

At  first  a  prominent  figure  in  the  participating  groups, 
Ricardo  ultimately  became  one  of  this  powerful  class  of 
"loan  contractors."  In  1813  we  find  him  replying  to  an 
inquiry :  "  The  present  loan  will  be  divided  amongst  the  sub- 
scribers to  the  last  in  the  exact  proportion  of  their  former 
subscriptions.  It  will  not  therefore  be  in  my  power  to 
comply  with  the  request  contained  in  your  letter."-  Some 
years  later  Ricardo's  name  figures  in  'Change  gossip  with 
Nathan  Myer  Rothschild's,  already  the  dominant  figure  in 
the  English  financial  world. ^ 

Ricardo's  financial  activities  were  distinguished  not  only 
by  the  integrity  and  fidelity  requisite  to  successful  conduct 
of  such  operations,  but  by  a  certain  larger  spirit  which  even 
at  the  time  attracted  attention.  Some  evidence  of  this  is 
contained  in  Pascoe  Grenfell's  speech  of  May  13,  1819,  upon 
Vansittart's  financial  operations,  wherein  Grenfell  declared 
that  in  1814  the  Chancellor  of  the  Exchequer  "  had  stated  in 

^Hamilton,   Inquiry  concerning   the   National   Debt,   pp.   310-31 1. 

''David  Ricardo  to  John  Robins.  Esq.  (November  12,  1813;  MS. 
in  possession  of  the  present  writer). 

^"  Three  Expresses  are  arrived,  but  the  contents  of  the  despatches 
are  not  known — one  was  for  Mr.  Rothschild,  and  another  for  Mr. 
Ricardo  who  was  at  Lambeth "  (The  Traveller,  London,  January 
30,  1822.  It  is  barely  possible,  of  course,  that  one  of  the  economist's 
brothers  may  be  here  referred  to). 
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his  place,  that,  having  conferred  with  a  number  of  gentlemen 
contracting  for  the  loan  with  regard  to  the  propriety  of 
acting  on  his  (Mr.  Grenfell's)  suggestion,  they  all,  with  one 
exception  only,  signified  their  disapprobation  of  it,  and  rec- 
ommended a  loan  of  £24,000,000  instead  of  f  12,000,000. 
The  exception  to  which  he  alluded  was  that  of  his  honour- 
able friend  (Mr.  Ricardo),  who,  greatly  to  his  credit,  ob- 
served to  the  chancellor  of  the  exchequer,  that  if  he  consid- 
ered his  own  interest  merely,  he  must  agree  with  his  brother 
contractors;  but  if  he  were  to  consult  the  advantage  of  the 
country,  he  should  advise  the  application  of  the  sinking  fund, 
and  a  loan  of  £12,000,000  only."  Ricardo's  comment  upon 
this,  also  made  upon  the  floor  of  the  House,  was  character- 
istic,— "  He  had  certainly  then  given  the  opinion  which  he 
had  long  entertained.  He  should  have  shrunk  into  the  earth 
before  those  who  had  long  known  his  sentiments  if  he  had 
given  any  other;  but  he  knew  that  those  gentlemen  who  gave 
a  contrary  opinion  had  given  it  just  as  conscientiously;  for 
great  and  sincere  differences  of  judgment  on  this  subject 
existed  in  the  city."^ 

Notwithstanding  the  absorbing  demands  of  business 
V  aft'airs,  Ricardo's  interest  in  economic  study  continued  un- 
abated and  within  a  few  years  political  economy  had  become 
a  deliberately  pursued  avocation.  His  mind  once  having 
been  drawn  to  economic  analysis,  the  extraordinary  course 
of  public  events,  growing  out  of  the  Bank  restriction  and 
Napoleon's  commercial  policy,  would  of  themselves  have 
compelled  deliberate  attention.  But  more  than  this  the 
notable  succession  of  economic  books  and  pamphlets  that 
appeared  in  the  first  decade  of  the  nineteenth  century  could 
not  fail  to  sustain  the  interest  in  economic  writing  which 
careful  reading  of  the  "  Wealth  of  Nations "  had  excited. 
In  i8or  came  Boyd's  "Letter  to  Pitt;"  in  1802,  Thornton's 
"Paper  Credit;"  in  1803,  the  quarto  edition  of  Malthus's 
"  Essay,"  Brougham's  "  Colonial  Policy  "  and  Lord  King's 

*  Hansard,  Parliamentary  Debates,  vol.  xl,  352,  356;  cited  (in 
another  connection)  in  Cannan,  "Ricardo  in  Parliament,"  Economic 
Journal,  September,  1894. 
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"  Bank  Restriction " — the  first  two,  in  Francis  Horner's 
opinion  "a  great  deal  for  one  year"^;  in  1804,  Lauderdale's 
"  Public  Wealth,"  Parnell's  "  Currency  in  Ireland,"  and 
Foster's  "Commercial  Exchanges";  in  1805,  Lord  Liver- 
pool's "  Coins  of  the  Realm,"  and  Macpherson's  "  Annals  of 
Commerce";  in  1807-8,  Spence's  "Britain  Independent  of 
Commerce,"  Mill's  "Commerce  Defended,"  Torrens's  "  Econ- 
omists Refuted  "  and  Chalmers's  "  National  Resources." 

Of  importance  too  were  the  brilliant  series  of  interpreta- 
tive and  critical  papers  contributed  to  the  newly-founded 
Edinburgh  Review,  at  first  by  Francis  Horner — das  Wun- 
derkind  of  English  public  life  during  the  first  years  of  the 
nineteenth  century — and  later  by  James  Mill.  More  than 
ten  years  later,  Ricardo  wrote  to  Hutches  Trower :  "  I  re- 
member well  the  pleasure  I  felt,  when  I  first  discovered  that 
you  as  well  as  myself  were  a  great  admirer  of  the  work  of 
Adam  Smith  and  of  the  early  articles  on  Political  Economy 
which  had  appeared  in  the  Edinburgh  Review.  Meeting  as 
we  did  every  day,  these  afiforded  us  often  an  agreeable  sub- 
ject for  half  an  hour's  chat,  when  business  did  not  en- 
gage us."^ 

Fairly  launched  on  this  process  of  economic  self-educa- 
tion— perhaps,  even,  in  consequence  of  it — Ricardo,  in  1807 
formed  the  acquaintance  of  James  ^lill,  a  contact  destined 
to  become  in  its  intimacy  and  range  the  most  important 
influence  in  his  subsequent  mental  history  and  personal  life. 
Five  years  before,  ]\Iill  had  come  from  Edinburgh  to  make 
"the  aspiring  Scotchman's  venture  upon  London"  and  to 
seek  in  journalism  and  letters  the  distinction  he  had  failed 
to  win  in  theology.^  From  stray  contributor,  to  hack  re- 
viewer and  translator,  to  editor  of  a  short-lived  "  literary 
journal,"  Mill  had  attained  if  not  literary  fame,  at  least  a 
certain  repute  among  London  publishers.  While  yet  in  Edin- 
burgh he  had,  like  so  many  other  brilliant  young  men  of  the 

^  Memoirs,  vol.  i,  p.  229. 

*  Letters  of  David  Ricardo  to  Trower  and  Others,  1811-1823   (ed. 
Bonar  and  Hollander,  Oxford,  1899),  pp.  45-46- 
'Bain,  James  Mill  (1882),  p.  35. 
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period,  fallen  under  the  spell  of  Dngald  Stewart's  eloquence, 
and  had  extended  his  study  of  the  moral  sciences  not  merely 
into  politics  and  political  economy,  but  also  into  law  and 
jurisprudence.  This  equipment  now  stood  him  in  good 
stead.  A  short  tract  on  the  corn  law  question  in  1804  at- 
tracted no  attention ;  but  his  economic  reviews  were  read 
with  considerable  interest,  and  in  1806  the  "  History  of 
British  India"  was  projected. 

A  more  favorable  opportunity  was  afiforded  by  the  appear- 
ance of  William  Spence's  "  Britain  Independent  of  Com- 
merce" in  1807.  Revamping  the  central  doctrine  of  the 
Physiocrats,  Spence  insisted  that  agriculture  was  the  real 
source  of  England's  strength  and  that  there  was  nothing 
to  fear  from  Napoleon's  blockade.  The  message  was  con- 
genial to  a  feverish  public  mind,  Cobbett  gave  it  approval 
and  vogue  in  the  Political  Register,  and  the  pamphlet  went 
to  a  fourth  edition  within  a  few  months.  To  Mill,  as  inde- 
pendently to  Dr.  Chalmers  and  Col.  Torrens,  the  argument 
seemed  false  and  the  conclusion  dangerous  enough  to  invite 
rejoinder,  and  within  the  year  (1807)  Mill  wrote  "Com- 
merce Defended  " — "  an  answer  to  the  arguments  by  which 
Mr.  Spence,  Mr.  Cobbett  and  others  have  attempted  to 
prove  that  commerce  is  not  a  source  of  natural  wealth."  A 
pamphlet  of  one  hundred  and  fifty  pages,  the  performance 
does  not  figure  large  in  the  history  of  economic  writing. 
With  a  certain  filial  piety  John  Stuart  Mill  pointed  out  that 
it  entitled  its  author  to  share  with  J.  B.  Say  the  credit  of 
refuting  the  fallacy  of  a  possible  general  over-production 
of  commodities.  But  even  by  this  advocate  its  larger  claim 
to  distinction  was  set  forth  as :  "  the  first  of  his  writings 
which  attained  any  celebrity,  and  which  he  prized  more 
as  having  been  his  first  introduction  to  the  friendship  of 
David  Ricardo,  the  most  valued  and  most  intimate  friend- 
ship of  his  life."^ 

The  incident,  it  is  true,  is  not  confirmed  by  John  Stuart 


'J.  S.  Mill,  Principles  of  Political  Economy  (1848),  Bk.  Ill,  chap, 
xiv,  §4. 
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Mill  in  his  "Autobiography,"  and  Bain,  James  Mill's 
biographer,  states  categorically  although  without  citation 
of  authority  that  Mill's  acquaintance  with  Ricardo  began  in 
181 1,  probably  through  Bentham.^  But  this  latter  part  of 
the  statement  is  clearly  inaccurate  in  as  much  as  we  know 
with  certainty  that  Ricardo  met  Bentham  through  Mill,  and 
not  Mill  through  Bentham,-  and  on  the  whole  there  is  no 
sufficient  reason  for  discrediting  John  Stuart's  explicit 
declaration  in  the  "  Principles." 

Where  or  through  what  intermediary  the  introduction 
took  place  we  are  not  informed.  Ricardo,  like  Bentham, 
probably  read  "  Commerce  Defended,"  was  gratified  by  its 
logical  refutation  of  plausible  sophistry  and  attracted  by  its 
wider  interest  in  economic  argument.  So  disposed  it  would 
not  have  been  difficult  for  the  well-established  man  of 
affairs  to  have  made  the  acquaintance  of  the  still  struggling 
reviewer  and  pamphleteer.  Closer  acquaintance  and 
mutual  regard — centering  about  a  common  interest  in  eco- 
nomic discussion — followed  promptly  upon  first  contact. 
In  this  Mill  assumed  naturally  the  role  of  expositor  and 
Ricardo  sat  docile  at  the  feet  of  Gamaliel. 

But  events  were  rapidly  tending  to  a  point  where 
Ricardo's  peculiarly  favorable  equipment  came  into  vantage. 
The  spring  of  1808  ushered  in  a  highly  speculative  period 
of  English  commercial  activity,  marked  by  the  usual  inci- 
dents of  credit  expansion  and  price  fluctuations.  The  Bank 
of  England  increased  its  issues  steadily,  the  total  circula- 
tion swelling  from  £17,467,170  in  November,  1808,  to  £18,- 
646,880  in  May,  1809,  to  £19,811,330  in  August,  1809.  The 
Hamburg  exchange  fell  from  30s.  8d.  in  January,  1809,  to 
27s.  8d.  in  December,  1809,  and  the  price  of  gold  bullion 
fluctuated  from  £4  9s.  to  £4  12s.  per  oz. — the  market  price 
at  £4  I  OS.  being  about  15^  per  cent,  above  the  Mint  price.^ 

'  James  Mill,  p.  74. 

'  Letters  of  Ricardo  to  Trower,  p.  i. 

'  Report,  together  with  minutes  of  evidence,  and  accounts  from 
the  Select  Committee  on  the  High  Price  of  Gold  Bullion  (1810), 
pp.  I,  189,  207. 
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In  October,  1808,  Mill  contributed  to  the  Edinburgh  Re- 
view a  notice  of  Thomas  Smith's  "  Money  and  Exchange." 
The  article  is  interesting  as  an  exhibit  of  the  entering  spirit 
of  speculative  method  and  argument  into  economic  writing ; 
as  a  contribution  to  monetary  discussion  it  is  cr^iss  in  manner 
and  with  respect  to  the  conspicuous  phenomena  of  the 
moment,  the  fall  in  the  exchanges  and  the  premium  on 
gold,  it  is  reactionary  in  content.  Ricardo,  alert  reader  of 
the  Edinburgh,  could  not  fail  to  have  had  his  attention 
arrested  by  the  flabby  uncertainty  and  wavering  agnosticism 
of  Mill's  review — the  more  defective  in  face  of  a  sharp 
rise  in  the  gold  premium  and  an  abrupt  fall  in  the  foreign 
exchanges.  Dissent  would  naturally  be  embodied  in  a  brief 
memorandum  submitted  in  the  first  instance  to  Mill  and 
perhaps  even  prepared  at  his  urging.  The  contribution  was 
promptly  brought  to  the  attention  of  Perry,  the  proprietor- 
editor  of  the  Morning  Chronicle,  probably  again  at  the  in- 
stance of  Mill  whose  contact  with  the  editorial  rooms  of 
the  Chronicle  dated  from  a  letter  of  introduction  from 
Thomson  to  Spankie  presented  at  the  time  of  his  first  arrival 
in  London  seven  years  before.^  Not  without  some  coaxing 
and  with  much  trepidation  Ricardo  was  induced  to  make 
public  his  views.  The  contribution  appeared  in  the 
Chronicle  of  August  29,  1809,  as  a  brief  paper  or  essay, 
without  signature,  under  the  caption  "  The  Price  of  Gold  " 
— and  with  it  Ricardo  may  be  said  to  have  entered  formally 
upon  his  career  as  a  political  economist. 

The  ten  years  from  1810  to  1819  are  the  period  of 
Ricardo's  essential  productivity  as  critic  and  author.  Even 
such  of  his  writings  as  were  issued  subsequent  to  1819  had 
their  inception  and,  in  some  cases,  their  partial  expression 
before.  It  is  hardly  too  much  to  say  that  had  he  done 
nothing  after  1819  his  influence  upon  the  development  of  the 
science  would  have  been  virtually  the  same. 

The  decade  opens  with  Ricardo  engrossed  in  what  was 

*  Bain,  James  Mill,  p.  43. 
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soon  to  broaden  into  the  "bullion  controversy."  The  first 
Chronicle  contribution  was  sharply  assailed,  among  other 
less  serious  critics,  by  one  writer  under  the  pseudonym  "  A 
Friend  to  Bank  Notes  but  no  Bank  Director,"  whose  sub- 
stantial manner  and  unconvincing  argument  invited  reply. 
Accordingly,  on  September  20,  appeared  a  second  com- 
munication from  Ricardo,  formally  addressed  "  To  the 
Editor  of  the  Morning  Chronicle,"  and  bearing  the  signa- 
ture "  R."  Further  discussion  resulted,  including  a  second 
letter  from  "  A  Friend  to  Bank  Notes  "  whom  subsequent 
events  disclosed  as  Ricardo's  friend  and  associate,  Hutches 
Trower — if  anything  more  vigorous  in  tone  and  more  vulner- 
able in  content  than  the  first.  An  effective  rejoinder  by 
Ricardo  appeared  in  the  Chronicle  of  November  23,  evi- 
dently marking  the  exhaustion  of  editorial  patience,  for 
with  it  the  controversy  terminated,  as  far  at  least  as  the 
columns  of  the  newspaper  were  concerned.^ 

If  not  exciting  much  attention,  the  discussion  served  at 
any  rate  to  arouse  the  prime  contributor  and  to  suggest  to 
Ricardo  the  desirability  of  presenting  his  developed  views 
upon  the  currency  situation  in  more  consecutive  form.  The 
"  High  Price  of  Bullion "  was  actually  published  by  John 
Murray  as  a  thin,  loosely-printed  pamphlet  of  some  forty- 
eight  pages,  probably  at  the  very  beginning  of  1810;  but 
the  "Introduction"  was  dated  December  i,  1809,  the  day 
following  the  appearance  of  Ricardo's  third  Chronicle  con- 
tribution, and  the  pamphlet  itself  suggests  composition,  if 
not  at  different  stages,  at  least  under  dift'erent  influences. 

An  immediate  and  impressive  consequence  of  Ricardo's 
essay  was  the  parliamentary  activity  of  Francis  Horner  and 
the  series  of  events  leading  up  to  the  appointment  of  the 
Bullion  Committee.  To  what  extent,  if  any,  Horner's 
thought  and  conduct  were  directly  influenced  by  Ricardo 

^Ricardo's  Chronicle  contributions  have  been  reprinted  and  the 
accompanying  controversy  summarized  by  the  present  writer  in 
Three  Letters  on  the  Price  of  Gold,  contributed  to  The  Morning 
Chronicle  in  August-November,  1809,  by  David  Ricardo  (1903:  "A 
Reprint  of  Economic  Tracts"). 
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affords  interesting  ground  for  speculation.  The  two  men 
were  probably  friends  and  in  frequent  personal  and  social 
intercourse.  Horner's  interest  in  currency  affairs  ante- 
dated, and,  not  unlikely,  stimulated  and  affected  Ricardo's. 
But  Horner's  interest  was  critical  and  occasional  rather  than 
positive  and  sustained.  There  is  no  evidence  that  the  cur- 
rency developments  of  1808—10  received  more  than  his 
general  attention,  absorbed  as  he  was  in  political  life.  On 
the  other  hand,  when  Ricardo's  aggressive  onslaught  and 
definite  program  compelled  public  interest,  they  found  in 
Horner  not  merely  a  ready  convert,  but  an  impatient  and 
militant  partisan. 

In  this  "  bullion  controversy,"  or  at  least  in  that  first  phase 
of  it  which  terminated  on  May  15,  181 1,  with  the  rejection 
of  Horner's  resolutions  by  the  House  of  Commons  and  the 
adoption  of  Vansittart's  counter-declaration  that  gold  and 
paper  were  then  of  equal  value — Ricardo  figured  as  "  the 
immediate  cause  of  the  parliamentary  inquiry"  and  as  the 
conspicuous  champion  of  the  bullionist  contention.  This 
title  was  definitely  confirmed  by  the  "  Reply  to  Bosanquet " 
published  in  the  closing  months  of  1810. 

The  positive  influence  of  the  "Reply  to  Bosanquet"  was 
as  pronounced  as  its  intrinsic  excellence.  Bosanquet,  a  man 
of  aft'airs,  a  governor  of  the  South  Sea  Company  and  an 
officer  of  the  Bank  of  England,  claimed  to  have  written  in 
behalf  of  practical  men  in  general  protest  against  the  con- 
clusions of  so-called  doctrinaires,  and  to  have  rested  his 
case  upon  concrete  and  specific  evidences.  To  have  this 
evidence  taken  up  seriatim — analyzed,  dissected  and  dis- 
proved— was  meeting  the  combatant  upon  his  own  field  and 
defeating  him  with  weapons  of  his  own  choice,  and  this 
was  Ricardo's  service. 

By  the  spring  of  181 1,  Ricardo  had  won  general  recogni- 
tion as  an  acute  thinker  and  influential  writer  on  currency, 
and  as  the  aggressive  champion,  if  indeed  not  the  original 
author  of  the  bullionist  creed.  Of  far  greater  importance 
to  his  later  mental  history  than  the  resultant  distinction  was 
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acquaintance  or  closer  association,  growing  out  of  it,  with 
the  active  economic  thinkers  of  the  day. 

Even  before,  the  circle  of  Ricardo's  acquaintance  v^as 
wider  in  range  and  more  catholic  in  composition  than  that  of 
the  ordinary  man  of  affairs.  At  the  Geological  Society  he 
had  met  devotees,  both  scientists  and  patrons,  of  natural 
science.  Through  M\\\  he  had  come  in  contact  with  well 
known  journalists  and  reviewers.  On  the  Stock  Exchange 
he  had  gravitated  to  those  of  his  associates,  like  Hutches 
Trower,  interested  in  economic  discussion,  and  in  the  course 
of  public  financiering,  no  less  than  by  virtue  of  his  own 
substantial  position,  he  must  have  formed  a  considerable 
political  acquaintance. 

But  with  the  disclosure  of  conspicuous  ability  as  an 
economic  thinker,  aided  by  the  distinction  of  successful 
authorsjiip  and  the  prestige  of  practical  influence — Ricardo's 
social  and  intellectual  relations  passed  beyond  the  limits 
which  personal  modesty  and  temperamental  reserve  had 
before  imposed.  Thereafter  we  find  him  in  frequent  con- 
tact and  friendly  association,  often  at  his  own  hospitable 
board,  with  Malthus,  Bentham,  Place,  Mackintosh,  Thorn- 
ton, the  Horners,  Whishaw,  Hobhouse,  Tooke,  Warburton, 
Sharp,  Lord  Holland,  Tennant,  Dumont,  Sydney  Smith, 
and  Joseph  Hume. 

The  friendship  with  Alalthus  was  the  most  important ;  and 
like  the  intimacy  with  Mill,  it  was  destined  to  become  a  pow- 
erful influence  in  Ricardo's  life.  The  "  Essay  on  Popula- 
tion" had  appeared  in  1797,  and  within  a  few  years,  its 
author,  although  still  the  "  best-abused  man  of  the  age,"  had 
attained  conspicuous  prominence  in  current  economic  dis- 
cussion. His  appointment  as  Professorof  History  and  Polit- 
ical Economy  at  the  newly  established  Haileybury  College 
in  1805 — probably  the  first  academic  recognition  of  the 
science  in  England  proper — confirmed  and  dignified  his 
status.^  Ricardo  had  read  the  "  Essay  on  Population  "  in  its 
first  edition  and  had  found  its  doctrines  "  so  clear  and  so 


^Bonar,  Malthus  and  his  Work  (1885),  book  v. 
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satisfactorily  laid  down  that  they  excited  an  interest  in  me 
inferior  only  to  that  produced  by  Adam  Smith's  celebrated 
work."^  Such  acquaintance  as  may  already  have  existed 
between  the  two  men  was  doubtless  heightened  by  Ricardo's 
public  entry  into  the  currency  discussion,  and  as  early  as 
February,  1810,  the  two  were  in  cordial  association,  this 
relation  developing  rapidly  into  friendship  and  intimacy. 

Dr.  Bonar,  to  whose  sympathetic  interpretation  we  are 
indebted  for  so  clear  a  picture  of  Malthus,  has  said  "  it  was 
the  friendship  of  two  men  entirely  unlike  in  mental  char- 
acter."- But  this  very  fact  is  perhaps  the  real  explanation 
of  the  intimacy.  Their  training,  their  vocations  and  their 
sympathies  were  complementary  rather  than  opposed,  and 
rare  good-temper  and  forbearance  in  discussion,  a  common 
enthusiasm  for  economic  analysis,  and  complete  candor  and 
disinterestedness  in  intercourse  rendered  the  differences .  in 
equipment  mutually  stimulating  and  helpful. 

Thenceforth,  until  the  end,  the  two  were  in  almost  unin- 
terrupted touch.  Alaria  Edgeworth  declared  they  "hunted 
together  in  search  of  Truth,  and  huzzaed  when  they  found 
her,  without  caring  who  found  her  first,"  and  added,  "  in- 
deed, I  have  seen  them  both  put  their  able  hands  to  the 
windlass  to  drag  her  up  from  the  bottom  of  that  well  in 
which  she  so  strangely  delights  to  dwell."''  It  was  Ricardo 
who  supplied  Malthus  with  technical  details  as  to  bullion 
and  foreign  exchange  and  Malthus  who  applauded  or  criti- 
cised Ricardo's  opinions.  Hertford  was  no  great  journey 
from  London,  and  Ricardo's  house  in  Mile  End  and  later 
in  Upper  Brook  Street  was  Malthus's  stopping  place  when 
affairs  called  him  to  the  metropolis,  just  as  Ricardo  found 
welcome  respite  from  the  turmoil  of  the  Stock  Exchange  in 
much-enjoyed  week-end  visits  to  Haileybury. 

Through  Malthus,  Ricardo  was  drawn,  first  as  a  guest 
and  later  as  a  member,  into  the  rare   fellowship  of  the 

'  Letters  of  David  Ricardo  to  Thomas  Robert  Malthus,  1810-1823 
(ed.  Bonar.  Oxford,  1887),  p.  107. 
'  Ibid.,  Preface,  viii. 
'Life  and  Letters  of  Maria  Edgeworth,  vol.  ii,  p.  668. 
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"  King  of  Clubs,"  and  later  when  Ricardo  had  established 
himself  in  a  Gloucestershire  country  estate  it  was  again 
Malthus  through  whom  he  became  intimate  with  his  neigh- 
bors, the  Thomas  Smiths  of  Easton  Grey — the  friends  of 
John  Whishaw,  Sydney  Smith,  Hobhouse  and  the  best 
Whig  elements  of  the  period.^ 

The  friendship  with  Malthus,  and  the  correspondence 
growing  out  of  it,  were  also  responsible  if  not  for  Ricardo's 
continued  interest  in  economic  thought,  at  least  for  the 
particular  bent  which  it  took  and  the  form  in  which  it  was 
expressed.  It  is  not  unlikely  that  contemporary  events  and 
notably  the  corn-law  debates  of  1813-14  would  have  inde- 
pendently impelled  Ricardo  to  similar  publication,  but  cer- 
tainly the  "  Essay  on  the  Low  Price  of  Corn  "  published  in 
the  early  months  of  1815  was  the  direct  outcome  of  cor- 
respondence with  Malthus,  as  its  sub-title  "  remarks  on  Mr. 
Malthus'  two  last  publications  "  implies.  So  too  Ricardo's 
next  tract  "  Proposals  for  an  Economical  and  Secure  Cur- 
rency," while  directly  provoked  by  Grenfell's  parliamentary 
agitation  for  a  revision  of  the  Bank's  privileges,  had  its 
genesis  in  the  "Appendix"  to  the  fourth  edition  of  the 
"  High  Price  of  Bullion "  prepared  in  reply  to  Malthus's 
strictures  in  the  Edinburgh  Review.  It  was  Mill,  to  be 
sure,  who  from  the  appearance  of  the  "  Essay  on  the  Low 
Price  of  Corn"  in  1815  sought  to  induce  Ricardo  to  present 
his  views  "  from  the  beginning  and  at  greater  length  "  and 
in  the  actual  arrangement  and  form  of  the  "  Principles  of 
Political  Economy  and  Taxation,"  issued  in  181 7,  Mill's  in- 
fluence was  doubtless  paramount;  but  it  was  the  running 
controversy  with  Malthus  which  perhaps  more  than  any- 
thing else  sustained  Ricardo's  interest  and  overcame  the 
difficulties  of  arduous  composition. 

The  reception  accorded  Ricardo's  "  Principles "  while 
respectful  was  not  enthusiastic.     To  the  elect  much  of  it 

^Lady  Seymour,  The  Pope  of  Holland  House  (1906),  passim. 
Mr.  W.  P.  Courtney  has  contributed  to  the  volume  a  charming 
account  of  the  "  King  of  Clubs,"  based  upon  the  original  minute 
book,  now  in  the  British  Museum. 
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was  heterodox ;  to  the  layman  most  of  it  was  unintelligible.^ 
Whether  or  not  the  fortune  of  the  "  Wealth  of  Nations " 
was  made,  as  unconfirmed  tradition  has  it,  by  Fox  quoting 
therefrom  in  the  House  of  Commons,  certainly  the  "  Prin- 
ciples of  Political  Economy  and  Taxation  "  acquired  much 
of  its  early  circulation  from  McCulloch's  highly  laudatory 
review  in  the  Edinburgh  Review.-  Thereafter  the  book 
gained  steadily  in  estimation.  Before  the  end  of  1819  a 
second  edition  had  been  called  for,  followed  in  1821  by  a 
third  and  final  edition,  to  each  of  which  Ricardo  made 
significant   additions    and   amendments. 

The  decade  of  authorship  thus  notable  in  its  scientific 
aspect  has  a  delightful  counterpart  in  the  record  of  personal 
activities  and  in  the  disclosure  of  genial  and  intimate  char- 
acter. The  close  of  the  Napoleonic  struggle  not  only  found 
Ricardo  more  active  in  economic  composition,  but  prepar- 
ing to  realize  the  aspiration  of  every  early  nineteenth  cen- 
tury man  of  business — retirement  from  active  affairs  for  the 
placid  ease  and  social  dignif^Tof  a  country  gentleman's  Jife. 
His  fortune  had  grown  rapidly  \vith  the  aSruptfinancial 
events  culminating  in  Waterloo.  In  1812-13  the  house  in 
Mile  End  was  exchanged  for  a  west-end  mansion  in  Upper 
Brook  Street,  Grosvenor  Square,  and  in  the  spring  of  1814 
a  beautiful  estate  in  Gloucestershire — Gatcomb  Park,  near 
Minchin  Hampton — was  acquired.  Ricardo  like  his  friend, 
Hutches  Trower,  would  probably  in  any  event  have  em- 
braced the  opportunity  offered  by  the  sharp  rise  in  public 
credit  to  convert  his  fortune  from  funded  into  landed  prop- 
erty; but  this  impulse  was  doubtless  hastened  by  increas- 
ing interest  in  economic  study  and  by  the  hope  of  devoting 
undisturbed  thought  to  such  speculations.  Some  time 
elapsed  before  the  reinvestment  could  be  eflFected — indeed 

*  Sismondi  records  that  Ricardo  himself  declared  that  "  there 
were  not  more  than  twenty-five  persons  in  England  who  had  under- 
stood his  book"  (cf.  Blanqui,  History  of  Political  Economy  in 
Europe,  Eng.  trans.,  1880,  p.  460,  note). 

*June,  1818,  Art.  ii  ("On  Ricardo's  Principles  of  Political 
Economy  and  Taxation  "). 
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not  until  1819  did  he  relinquish  membership  in  the  Stock 
Exchange — and  during  this  interval  Ricardo  gravitated  back 
and  forth  v^ith  disturbing  frequency.  But  by  181 5  Gat- 
comb  had  become  the  abode  and  the  Brook  Street  mansion, 
the  town  house  for  temporary  sojourn  during  the  spring 
and  early  summer  months  of  the  London  season. 

From  the  first  Ricardo  derived  the  keenest  pleasure 
from  country  residence.  "  I  believe  that  in  this  sweet  place 
I  shall  not  sigh  after  the  Stock  Exchange  and  its  enjoy- 
ments," he  wrote  from  Gatcomb  Park  to  Malthus  in  July, 
1814.^  With  the  characteristic  inexpertness  of  the  city- 
bred  was  joined  an  almost  child-like  enjoyment  of  the 
pleasures  of  the  country-side.  Sydney  Smith  declared  that 
"  a  new  surgeon  had  set  up  in  Minchin  Hampton  since  Mr. 
Ricardo  has  taken  to  driving  " — upon  which  Maria  Edge- 
worth  commented  in  prudent  spirit,  "  but  I  prefer  it  to 
more   dashing   driving."- 

Thenceforth  we  see  Ricardo  at  closer  range — warm- 
hearted and  mild  tempered,  '  not  only  wise  and  good  but 
agreeable,'^  devoted  in  his  family  relations,  loving  quiet  and 
domestic  life,  gracious  in  his  hospitality,  winning  new 
friends  and  holding  old  ones.  His  marriage  had  been 
blessed  with  a  large  family — three  sons  and  five  daughters — 
and  the  privately  printed  correspondence  of  his  continental 
tour  in  1822  suggests  the  warmth  and  intimacy  of  the 
home-tie,  while  Maria  Edgeworth  has  left  us  a  delightful 
picture  of  the  everyday  life  at  Gatcomb.*  Before  his  death 
three  daughters  and  a  son  had  married  and  been  established 
at  country  estates  within  reach,  and  thenceforth  the  young 
households  contested  for  parental  visits,  while  at  intervals, 
children  and  grandchildren  were  gathered  in  patriarch-like 
fashion   under   the    Gatcomb   roof.^      Occasional   journeys 

^Letters  of  Ricardo  to  Malthus,  p.  2)7- 

^Life  and  Letters  of  Maria  Edgeworth,  vol.  ii,  p.  380. 

'  Ibid.,  vol.  ii,  p.  402. 

*Ibid.,  ii,  pp.  37CK384. 

* "  It  cannot  be  said  " — wrote  John  Whishaw,  "  the  Pope  of  Hol- 
land House"  to  Thomas  Smith  of  Easton  Gre}^  in  1817 — "that  Mr. 
Ricardo  has  been  improperly  influenced  as  to  the  principles  of  popu- 


^ 
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were  made  to  neighboring  estates,  sometimes  by  Ricardo 
alone,  more  often  accompanied  by  Mrs.  Ricardo — to  the 
Smiths  at  Easton  Grey,  to  Hutches  Trower  at  Unsted  Wood, 
to  Malthus  at  Haileybury,  to  Bentham  at  Ford  Abbey,  to 
Holland  House  and  to  Bowood,  and  twice,  in  1817  and  again 
in  1822,^  the  continent  was  visited.  But  more  often,  friends 
and  fellow  economists — Malthus,  Say,  Mill,  McCulloch, 
Whishaw,  Maria  Edgeworth,  Sydney  Smith,  Hutches 
Trower — came  to  Gatcomb,  for  week-end  visits  or  for  longer 
sojourn,  always  leaving  with  regret  and  bearing  testimony 
to  English  country  house  hospitality  at  its  best. 

A  like  social  warmth  radiated  from  the  Upper  Brook 
Street  mansion.  "  Ricardo's  breakfasts  "  were  perhaps  the 
real  nucleus  of  the  coterie  whose  common  interest  and  per- 
sonal regard  culminated  in  the  formation  of  the  Political 
Economy  Club  in  1820,  and  made  possible  the  phrase  the 
"  Ricardo  School."^  Young  men  in  particular  found  wel- 
come and  encouragement,  and  George  Grote  and  John  Stuart 
Mill  are  but  types,  though  conspicuous  ones,  of  the  value 
and  stimulus  of  this  contact. 

With  the  "Principles"  off  his  hands,  in  enjoyment  of  in- 
creasing recognition  as  an  authoritative  exponent  of  eco- 
nomic principles,  free  from  the  distractions  of  business  cares 
and  with  abundant  means  to  gratify  his  impulses — it  was 
natural  enough  that  Ricardo's  close  friends  should  have 
urged  upon  him  a  parliamentary  career.  There  were  what 
Ricardo  remotely  terms  the  "  disagreeables  attending  the 
negociation  "  and  the  first  efforts  in  June,  18 18,  were  unsuc- 
cessful ;•'  but  eight  months  later  he  took  his  seat  for  Portar- 
lington,  an  Irish  pocket  borough  of  Queens  County.  Ricardo 
never  saw  his  borough  nor  his  constituents — a  circumstance 


lation,  by  his  intimacy  with  Malthus.  He  will  enjoy  the  blessing 
of  Abraham,  and  may  expect  to  see  a  tribe  of  grandchildren  and 
great-grandchildren  round  his  table"  (Lady  Seymour,  The  Pope  of 
Holland  House   (1906),  p.  180). 

^  During  this  tour,  Ricardo  met  Dumont,  Sismondi  and  the  Due 
de  Broglie  in  Geneva,  and  J.  B.  Say,  Louis  Say  and  Destutt  de 
Tracy  in  Paris. 

'Torrens,  Corn  Trade  (4th  edit.,  1827),  p.  144. 

'Letters  of  Ricardo  to  Malthus,  pp.   151-152. 
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which  McCulloch  naively  notes  had  the  advantage  of  en- 
abhng  him  to  speak  and  vote  without  being  influenced  by 
their  opinions.^  It  was  generally  known  that  Ricardo  had 
entered  parliament  "by  virtue  of  his  breeches  pocket"  as 
Mrs.  Grote  records — the  ingenious  arrangement  being  that 
i20,ooo  should  be  lent  to  the  proprietor  of  the  Portarlington 
borough  free  of  interest,  on  condition  that  the  candidate  was 
returned  free  of  expense.-  But  the  method  was  too 
familiar — indeed  for  one  circumstanced  as  Ricardo  inevit- 
able— and  the  ability  of  the  candidate  too  generally  recog- 
nized to  involve  any  discredit.^ 

There  could  be  no  more  inviting  task  than  to  trace  that 
parliamentary  career.  Mr.  Cannan  has  with  characteristic 
thoroughness  summarized  its  activities  as  recorded  in  the 
pages  of  Hansard.*  But  the  "  Parliamentary  Debates  "  pre- 
sent after  all  a  bloodless  chronicle,  and  a  glaringly  defective 
one  at  that.  Ricardo's  relation  to  the  inner  political  life  of 
the  House,  his  effective  but  impersonal  service  on  important 
committees,  his  participation  in  public  political  discussion 
and  his  influence  in  the  councils  of  Whigs  and  Radicals — yet 
remain  to  be  told.  For  his  time  he  was  not  only  an  active 
but  a  faithful  member.  Mr.  Cannan  has  taken  the  pains 
to  determine  that  "  His  speeches  number  126,  and  though 
many  of  them  are  merely  brief,  casual  remarks,  occupy 
together  177  columns  of  Hansard.     The  Hansard  of  that 

^Sketch  of  the  Life  and  Writings  of  David  Ricardo,  Esq.,  M.  P., 
in  McCulloch,  Treatises  and  Essays,  etc.  (2d  ed.,  1859),  pp.  555- 
556,  note ;  this  note  is  omitted  in  the  memoir  of  Ricardo  prefixed 
to  McCulloch's  edition  of  Ricardo's  Works. 

*  McCulloch  is  authority  for  this  statement  (loc.  cit.).  Spencer 
Walpole  places  the  amount  lent  at  "£40,000  or  £50,000"  (History  of 
England,  2nd  edit.,  1879,  vol.  i,  p.  339),  upon  the  strength  of  O'Con- 
nell's  story  in  the  House  of  Commons  on  March  8,  1831  (Hansard, 
3rd  series,  vol.  iii,  p.  201). 

^Personal  Life  of  George  Grote  (1873),  p.  21.  It  was  "borough- 
mongering,"  John  Whishaw  declared  in  1817,  that  made  possible 
under  existing  political  conditions  "  the  having  in  Parliament  such 
men  as  Romilly,  Horner,  Mackintosh,  Tierney,  Brougham,  &c.,  who 
could  not  easily  have  found  seats,  especially  before  they  were 
known  to  the  public,  by  any  mode  of  popular  election"  (Seymour, 
The  Pope  of  Holland  House,  p.  210). 

*"  Ricardo  in  Parliament,"  in  Economic  Journal,  June  and  Sep- 
tember, 1894. 
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period  seldom  gives  the  list  of  the  majority  in  parliamentary 
divisions,  but  from  February  21,  1819,  to  September  10, 
1823,  there  are  237  lists  of  minorities,  and  Ricardo's  name 
occurs  in  166  of  them.  It  also  occurs  in  eight  out  of  the 
nine  lists  of  majorities.  That  he  voted  in  many  of  the 
majorities  of  which  the  names  are  not  recorded  is  improb- 
able, but  even  if  he  voted  in  none  of  them  it  is  clear  that 
he  must  have  attended  divisions  most  conscientiously." 

We  know  that  he  spoke  his  mind  plainly  on  all  subjects 
within  his  range — not  only  currency,  the  Bank,  taxation, 
funding,  the  sinking  fund,  agricultural  depression,  the  tariff, 
but  parliamentary  reform,  retrenchment,  freedom  of  the 
press  and  right  of  public  meeting.  Dr.  Bonar  suggests  that 
"His  oratory  seems  in  many  respects  to  have  resembled 
that  of  Cobden.  The  arguments  were  given  with  plain 
directness  without  elegance  of  diction ;  and  they  were 
brought  home  by  matter-of-fact  similes  from  every-day  life 
or  commercial  experience."^  As  to  his  influence  in  the 
House  of  Commons,  Brougham,  by  no  means  a  blind  ad- 
mirer, declared,  "  Few  men  have,  accordingly,  had  more 
weight  in  Parliament ;  certainly  none  who,  finding  but  a 
very  small  body  of  his  fellow-members  to  agree  with  his 
leading  opinions,  might  be  said  generally  to  speak  against 
the  sense  of  his  audience,  ever  commanded  a  more  patient 
or  even  favorable  hearing."- 

Everything  which  Ricardo  wrote  after  1819  is  directly 
associated  with  his  parliamentary  activity.  The  "  Pro- 
tection of  Agriculture  "  is  a  manner  of  minority  report  of 
the  Committee  on  Agricultural  Distress  of  which  he  was  a 
more  or  less  dissenting  member ;  the  "  Essay  on  the  Funding 
System  " — written  under  pressure  for  the  "  Supplement  to 
the  Encyclopedia  Britannica "  through  Mill's  and  Macvcy 
Napier's  insistence — expounded  the  views  on  taxation  and 
the  national  debt  which  Ricardo  had  repeatedly  expressed 
on  the  floor  of  the  House ;  the  posthumous  "  Plan  for  the 

'  Letters  of  Ricardo  to  Malthus,  Preface,  x. 

*  Mr.  Ricardo,  in  Historical  Sketches  of  Statesmen  in  the  time  of 
George  III. 
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Establishment  of  a  National  Bank"  was  an  immediate 
sequel  to  strictures  upon  the  Bank's  conduct  relative  to  the 
Resumption  Act.  The  nearest  approaches  to  doctrinal  con- 
tributions in  this  period  were  the  controversial  letters  to 
Malthus,  Trower  and  McCulloch,  the  additional  matter  in- 
serted in  the  third  edition  of  the  "  Principles  "  and  the  lost 
"  Notes  on  Malthus  " — and  these  in  so  far  as  we  have  them 
are  incidents  rather  than  essentials  of  Ricardo's  mental 
history. 

The  end  came  with  almost  tragic  unexpectedness.  Al- 
though never  of  robust  health,  and  worn  by  the  strain  of 
parliamentary  duties,  the  autumn  of  1823  found  Ricardo 
seemingly  in  the  best  of  mood,  in  the  midst  of  spirited 
controversy  with  Malthus  and  McCulloch  as  to  the  measure 
of  value,  and  anticipating  early  visits  to  Gatcomb  from  Mill 
and  Trower,  when  "we  shall  all  enjoy  ourselves  together — 
we  shall  walk  and  ride,  we  will  converse  on  politics,  on 
Political  Economy,  and  on  Moral  Philosophy,  and  neither  of 
us  will  be  the  worse  for  the  exercise  of  our  colloquial 
powers."^  Early  in  September  he  was,  h'owever,  attacked 
with  a  pain  in  the  ear.  It  was  regarded  as  of  no  grave 
consequence  and  seemed  to  yield  to  simple  treatment.  A 
few  days  later  the  symptom  reappeared  in  more  acute  form, 
inflammation  developed  and  after  some  hours  of  the  greatest 
suffering  he  died  on  September  12,  1823. 

The  remains  of  Ricado  were  brought  for  interment  from 
Gatcomb  Park,  his  actual  residence  and  the  place  of  his 
death,  to  Hardenhuish  Park  near  Chippenham,  Wiltshire, 
the  beautiful  country  seat  of  his  daughter,  Mrs.  Clutterbuck. 
Recollections  of  the  impressive  solemnity  of  the  great 
funeral  cortege  which  wound  over  the  Gloucestershire  hills 
from  Minchin  Hampton  to  Chippenham  lingered  for  many 
years  in  the  vicinity. 

The  grave  of  the  economist  is  marked  by  a  massive  monu- 
ment, a  square  canopy  supported  by  four  pillars  with  four 
female  figures  grouped  about  a  central  column.     It  stands 

*  Letters  of  Ricardo  to  Trower,  p.  211. 
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close  by  the  tiny  village  chapel  at  the  edge  of  Hardenhuish 
Park,  and  is  inscribed :  "  To  the  Memory  of  David  Ricardo, 
Esq.,  M.P."    Within  the  chapel  is  a  simple  memorial  tablet.'- 

^  An  engraving  by  T.  Hodgetts  from  a  portrait  painted  by  T. 
Phillips,  R.  A.,  was  published  by  Colnaghi's  in  INIay,  1822,  and  is 
prefixed  in  reduced  size  to  McCulloch's  "  new  "  edition  of  Ricardo's 
works.  In  the  lower  hall  of  Gatcomb  Park  is  a  marble  bust  of 
Ricardo  by  an  unknown  artist,  showing  an  older  and  less  placid  face. 


II 

The  Work 

The  life-work  of  David  Ricardo  as  a  political  economist 
presents  the  dual  aspect  of  theoretical  contribution  and  prac- 
tical service.  A  brilliant  critic  of  the  Ricardian  economics 
has  said  that  "  Among  all  the  delusions  which  prevail  as  to 
the  history  of  English  political  economy  there  is  none 
greater  than  the  belief  that  the  economics  of  the  Ricardian 
school  and  period  were  of  an  almost  wholly  abstract  and 
unpractical  character."^ 

No  more  convincing  exhibit  of  the  accuracy  of  this  gen- 
eralization could  possibly  be  found  than  the  activities  of 
Ricardo  himself.  The  traditional  myth  has  been  of  a  closet 
philosopher,  making  use  neither  of  history  nor  statistics, 
whose  doctrines  "  were  chiefly,  and,  considered  as  a  whole, 
deductive,  and  flowed  naturally  from  a  few  hypotheses  con- 
cerning human  nature  and  the  external  physical  world. "^ 
Here  and  there  a  more  careful  student  of  Ricardo's  mental 
history,  has  recognized  that  "  this  '  father  of  the  deductive 
method,'  as  he  has  been  called,  possessed  a  more  vivid  insight 
into  certain  industrial  facts  than  many  economists  before  or 
since."^  But  in  the  main,  Ricardo  has  been  represented  as 
a  detached  and  incorporeal  intelligence  whose  speculations 
stand  unrelated  to  personal  activities  or  to  contemporary 
affairs. 

This  misconception  has  in  part  proceeded  from,  is  in  part 
responsible  for  the  relative  neglect  of  Ricardo's  contribu- 
tions to  practical  economics.     His  doctrines  once  regarded 

^  Cannan,    History   of    Theories   of    Production   and   Distribution 

(1893),  p.  383- 

^  Ely,  Past  and  Present  of  Political  Economy,  in  Johns  Hopkins 
University  Studies  in  Historical  and  Political  Science,  Second 
Series,  No.  iii,  p.  10. 

'Rogers,  "Ricardo,"  in  Palgrave's  Dictionary  of  Political  Econ- 
omy. 

57 


58  David  Ricardo.  [510 

as  abstract  speculations,  comparatively  little  interest  attaches 
to  his  work  as  pamphleteer  and  publicist.  Conversely,  once 
disassociated  from  his  positive  work  and  influence  as  prac- 
tical economist,  Ricardo's  economic  doctrines  become,  nat- 
urally enough,  metaphysical  abstractions. 

An  examination  of  Ricardo's  practical  work  as  an  econ- 
omist, in  contradistinction  to  his  theoretical  contribution, 
thus  possesses  a  dual  interest.  It  is  essential  to  a  proper 
understanding  of  that  body  of  theory,  and  it  is  in  itself  an 
impressive  exhibit  of  economic  service. 

Prior  to  1809  Ricardo's  interest  in  economic  happenings 
is  the  intermittent  attention  of  a  well  informed  financier, 
standing  in  much  the  same  relation  to  his  later  activities 
that  the  half-hour  recess  discussions  with  Hutches  Trower 
over  Adam  Smith's  doctrines  do  to  his  subsequent  work  as 
a  theorist.  But  from  the  publication  of  the  paper  on  "  The 
Price  of  Gold "  in  the  Morning  Chronicle  of  August  29, 
1809,  Ricardo's  contact  with  economic  affairs  is  direct  and 
sustained,  and  thenceforth  his  life  as  interpreted  by  his 
writings  and  correspondence  is  in  no  small  degree  a  reflex 
of  the  stirring  economic  events  of  the  period.  Currency 
and  the  Bank  of  England,  corn  laws  and  agricultural  dis- 
tress, taxation  and  the  national  debt  successively  absorb  his 
attention  and  it  is  to  these,  in  turn,  as  the  objects  of  Ricardo's 
thought  and  activity,  that  attention  will  be  directed. 

The  currency  question  may  be  regarded  as  the  centre  of 
Ricardo's  interest  in  economic  affairs.  An  active  experi- 
ence in  the  money  market  at  a  time  of  extraordinary  dis- 
turbance, supplemented  by  thoughtful  study  of  economic 
writings,  had  developed  intimate  acquaintance  with  contem- 
porary monetary  events  into  intelligent  grasp  of  monetary 
principles.  His  earliest  publication  was  a  contribution  to 
current  monetary  discussion.  The  expansion  of  the  Chron- 
icle letters  into  the  tract  on  the  "  High  Price  of  Bullion  " 
led  to  acquaintance  with  Malthus,  to  greater  intimacy  with 
James  Mill,  and  to  welcome  within  a  small  but  active  circle 
of  economic  thinkers. 
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With  the  appearance  of  the  BulHon  Report  in  the  summer 
of  1810  the  successful  financier  and  well-informed  man  of 
affairs  took  rank  in  the  public  mind  as  an  authoritative  ex- 
ponent of  monetary  theories.  The  "  Reply  to  Bosanquet," 
afforded  full  scope  to  Ricardo's  powers  as  a  controversialist, 
and  confirmed  a  reputation  already  definitely  made.  The 
"  Proposals  for  an  Economical  and  Secure  Currency,"  re- 
stated a  positive  program  for  resumption  that  appealed  to 
the  public  mind,  and  the  "  Principles  of  Political  Economy 
and  Taxation "  presented  in  didactic  form  the  views  '  on 
currency  and  banks '  then  already  become  the  creed  of 
economic  orthodoxy. 

It  is  likely  that  the  hope  of  hastening  currency  reform 
contributed  largely  to  Ricardo's  political  aspirations.  Cer- 
tainly he  entered  parliament  in  February,  18 19,  at  the  very 
time  that  currency  and  resumption  were  the  dominant  issues. 
In  the  succeeding  four  years  in  which  Ricardo  sat  in  the 
House  of  Commons,  there  was  probably  no  single  discus- 
sion of  currency  matters  in  the  course  of  which  his  voice 
was  not  lifted  and  his  counsel  not  received  with  attention 
and  respect,  however  opposed  to  the  dominant  views. 
Finally,  as  the  currency  question  had  dictated  his  initial  so 
it  inspired  his  final  contribution  to  the  study  which  he  loved. 
The  "  Plan  for  a  National  Bank "  was  completed  barely  a 
month  before  Ricardo's  death  and  was  published  in  the 
following  year  as  a  posthumous  tract. 

But  although  sustained  interest  in  currency  affairs,  in- 
deed active  participation  in  currency  discussion,  extended 
over  the  full  span  of  Ricardo's  scientific  life,  the  immediate 
occasion  of  his  thought  and  writing  upon  currency  matters 
underwent  successive  change  within  that  period. 

At  the  outset,  Ricardo  took  the  field,  at  the  instance  of 
a  journalist  friend,  to  lend  the  weight  of  his  name  and  the 
force  of  his  argument  to  securing  wider  recognition  for  the 
contention,  often  before  stated  but  relatively  neglected  or 
discredited,  that  the  paper  circulation  of  England  was  exces- 
sive and  therefore  depreciated,  that  this  fact  was  evidenced 
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by  two  unfailing  symptoms — a  premium  upon  gold  and  a 
fall  in  the  exchanges — and  that  the  remedy  lay  in  obliging 
the  Bank  to  resume  specie  payments.  In  expanding  his 
newspaper  contributions  into  a  formal  pamphlet,  Ricardo 
developed  a  brief  argument  upon  a  current  issue — of  note 
primarily  because  of  the  distinction  of  its  authorship  and 
the  vigor  of  its  contention — into  a  fairly  comprehensive  ex- 
position of  the  theory  of  money  in  relation  to  pending  prob- 
lems. From  the  appointment  of  the  Bullion  Committee 
Ricardo's  energies  were  absorbed  in  vindicating  the  bul- 
lionist  position  from  the  specific  strictures  of  men-of-affairs 
on  the  one  hand,  and  from  the  doctrinal  attacks  of  theorists 
on  the  other  hand.  Theoretical  exposition  and  controversial 
defence  led  naturally  to  a  practical  plan  for  resumption,  and 
in  the  summer  of  181 1  Ricardo  first  outlined  his  proposal 
for  bullion  payments  to  be  urged  at  intervals  thereafter 
whenever  the  end  of  the  restriction  seemed  in  sight.  With 
the  definitive  postponement  of  resumption  and  the  beginning 
of  agricultural  unrest,  Ricardo's  attention  turned  from  cur- 
rency to  corn  laws,  and  when  it  reverted  again  thereto  in 
1815,  the  policy  and  practice  of  the  Bank  of  England  in 
relation  to  public  and  private  interests  had  become  the  prin- 
cipal theme.  With  his  entrance  into  Parliament  the  legisla- 
tive aspects  of  the  currency  discussion — committees  of  in- 
quiry, parliamentary  debates,  the  actual  form  of  resumption 
— held  Ricardo's  interest,  either  as  critic  or  participant. 
Finally  the  virulent  abuse  of  agricultural  radicals  and  politi- 
cal demagogues  as  to  the  validity  of  his  theories  and  as  to 
the  consequence  of  his  proposals  became  the  conspicuous 
fact  in  the  closing  years  of  Ricardo's  life. 

Ricardo's  attitude  upon  corn  law  legislation  and  upon  the 
nature  and  remedy  of  the  acute  agricultural  distress,  which 
characterized  the  years  of  his  public  career  and  formed  the 
chief  occasion  of  his  parliamentary  activity,  was  through- 
out eminently  consistent.  Even  those  who  like  Attwood 
diflFered  with  him  the  most  and  considered  his  opinions  the 
most  mischievous,  imputed  to  them  this  virtue.     As  occa- 
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sion  demanded,  one  phase  or  another  of  his  exposition  was 
emphasized;  but  his  essential  views  underwent  Httle  change 
and  were  advanced  upon  every  possible  occasion  at  the 
expense  of  much  reiteration  in  discussion  and  correspon- 
dence, and  of  more  misrepresentation  and  abuse  from 
without.^ 

The  effective  cause  of  socio-economic  distress,  Ricardo 
believed,  was  the  disproportion  between  capital  and  popu- 
lation. To  some  extent  this  insufficiency  of  capital  was 
natural  and  inevitable.  The  population  of  England  was 
increasing  and  the  supply  of  land  was  limited.  In  conse- 
quence profits  tended  to  fall  and  capital  inclined  to  leave 
the  country.  But  the  desire  to  remain  in  one's  country  was 
strong  and  largely  counteracted  this  latter  evil.  Indeed  no 
serious  harm  would  be  wrought  but  for  the  fact  that  the 
natural  tendencies  to  "  the  abduction  of  capital "  were 
heightened  in  effect  by  the  force  of  certain  artificial  ones. 
These  were:  (a)  the  corn  laws,  which  enhanced  the  price 
of  necessaries,  raised  wages  and  reduced  profits;  (6)  re- 
straints upon  trade,  which  operated  as  a  drag  upon  industry 
and  discouraged  the  influx  of  capital;  (c)  the  national  debt, 
of  which  the  interest  charge  had  become  an  intolerable 
burden  and  tended  to  drive  capital  from  the  country. 

These  several  causes  operated  to  produce  general  eco- 
nomic depression.  The  peculiar  distress  of  agricultural 
interest  was  due  to  the  added  misfortune  of  a  period  of  dis- 
astrously low  prices,  brought  about  by  the  extension  of 
agriculture,  the  introduction  of  improvements,  a  succession 
of  good  harvests  and  heavy  imports  from  Ireland.  The  agri- 
cultural situation  was  simply  one  of  enormously  increased 
supply  with  no  corresponding  vent.  The  passage  of  the 
act  for  the  resumption  of  cash  payments  had  effected  a 
reduction  of  perhaps  five  per  cent,  in  general  prices  and  the 
subsequent  unnecessary  purchases  of  gold  by  the  Bank  had 
probably  increased  this  to  ten  per  cent.  But  beyond  this 
the  fall  in  the  price  of  corn  could  not  be  explained  as  the 


^Letters  of  Ricardo  to  McCulIoch,  Introduction. 
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effect  of  currency  changes.  Nor  was  taxation  alone  respon- 
sible. Certain  charges,  such  as  the  poor-rate  and  the  tithe, 
did  bear  exclusively  upon  the  agricultural  interest;  but  in 
the  main  taxation  was  a  common  burden  and  could  not 
explain  the  distress  of  a  particular  class. 

In  so  far  as  the  distress  of  the  agriculturist  was  peculiar, 
it  was  temporary  and  tended  to  work  its  own  correction. 
Radical  legislation  was  unnecessary  and  mischievous.  On 
the  other  hand,  no  absolute  or  lasting  improvement  was 
possible  as  long  as  the  conditions  of  general  industrial 
depression  remained  unchanged.  The  remedial  course  to  be 
pursued  was  then  clear.  The  corn  laws  should  be  repealed, 
not  immediately,  nor  entirely  ;  but  a  gradual  reduction  should 
be  made,  extending  over  a  term  of  years,  until  a  mere  coun- 
tervailing duty,  that  is,  a  charge  equivalent  to  the  special 
burdens  upon  the  agriculturist,  was  reached.  Upon  expor- 
tation a  corresponding  bounty  should  be  allowed.  Less 
productive  capital  would  thus  be  withdrawn  from  agricul- 
ture and  invested  in  more  profitable  industries.  Profits 
would  rise  and  capital  would  flow  into  the  country.  A  simi- 
lar stimulus  to  industry  and  consequent  increase  in  available 
capital  would  result  from  the  removal  of  all  restraints  upon 
trade,  made  gradually  so  as  to  provide,  in  so  far  as  possible, 
for  vested  interests. 

The  beneficent  effect  of  such  changes  Ricardo  believed 
would  be  tremendously  heightened  by  the  extinction,  wholly 
or  in  part,  of  the  national  debt.  This  could  be  accomplished 
by  an  assessment  upon  the  general  wealth  of  the  country, 
upon  fundholder  as  well  as  land  owner,  spread  if  necessary 
over  a  term  of  years  and  involving  payment  to  the  fund- 
holder  at  the  market  value,  not  at  the  par  value,  of  his 
securities.  Thereafter,  supplies  for  the  year,  in  war  as  in 
peace,  should  always  be  raised  by  taxation  without  recourse 
to  funding. 

With  respect  to  the  national  currency  and  the  Bank  of 
England,  Ricardo  inspired  an  agressive  minority  and  saw 
actually  realized  much  of  that  for  which  he  contended.     In 
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the  matter  of  corn  laws  and  agricultural  depression,  he 
fought  persistently  for  policies  whose  temporary  rejection 
foreshadowed  ultimate  adoption.  But  in  the  case  of  taxa- 
tion and  funding — his  third  great  concern  as  a  practical 
economist — Ricardo's  programme  was  radical  and  imprac- 
ticable and  its  influence  lay  in  exposing  existing  evils  and  in 
provoking  intelligent  debate  rather  than  in  direct  achieve- 
ment. 

Modern  discussion  of  the  nature  and  validity  of  economic 
principles  has  centered  largely  about  the  theoretical  contri- 
butions of  Ricardo.^  On  the  one  hand,  common  cause  has 
been  made  by  the  historical  school  and  by  the  'subjective' 
group  of  political  economists  in  a  vigorous  reassertion  of 
Jevons's  unfavorable  verdict.  On  the  other  hand,  sturdy 
contention  has  come  from  other  quarters  as  to  the  essential 
correctness  of  the  Ricardian  theories  and  with  it  demand 
for  a  radical  reappreciation. 

But  this  doctrinal  debate  has  been  waged  with  such  heat 
that  polemic  endeavor  has  in  no  small  degree  replaced  tex- 
tual study.  Fallacy  hunting  has  been  met  by  over-generous 
interpretation,  hypercriticism  has  been  answered  by  apology, 
and  in  intent  concern  upon  establishing  or  overthrowing 
alleged  errors,  both  critics  and  supporters  have  relatively 
neglected  Ricardo's  original  exposition  and  the  notable 
changes  which  that  exposition  underwent. 

Moreover,  students  of  the  Ricardian  economics  have  re- 
ceived by  successive  publication  since  1887  an  amount  of 
Ricardo's  informal  writing  hardly  less  in  extent  than  the 
^S&regate  of  his  formal  composition.  Such  an  accession  in 
the  case  of  an  economist  of  indistinct  personality,  profound 
thought,  and  unsystematic  exposition  could  not  fail  to  be 
productive  of  important  results.     The  series  of  letters  to 

^  See  a  paper  by  the  present  writer  on  "  The  Development  of 
Ricardo's  Theory  of  Value "  in  Quarterly  Journal  of  Economics, 
August,  1904,  of  which  free  use  has  been  made  in  the  following 
pages. 
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Malthus/  McCulloch,^  and  Trower'  respectively  and  the 
privately  printed  correspondence  of  his  continental  tour,* 
have  not  only  modified  the  common  estimate  of  Ricardo's 
personal  character,  in  acquainting  us  for  the  first  time  with 
his  every-day  activity,  but  have  corrected  glaring  miscon- 
ceptions of  certain  of  his  fundamental  doctrines.  Even 
more  notable  than  this,  they  have  made  it  possible  to  follow 
the  course  of  Ricardo's  mental  history  as  an  economist,  and 
to  study  with  some  exactness  the  evolution  of  his  most 
characteristic  theories.  Something  of  this  has  already  been 
done,  but  most  of  it  still  awaits  cautious  and  precise 
interpretation. 

There  are  three  clearly  defined  phases  in  the  development 
of  Ricardo's  economic  system,  corresponding  here  as 
throughout  to  the  influences  which  shaped  his  mental  his- 
tory. The  first  began  with  acquaintance  with  systematic 
economic  writing  in  1799  and  extended  to  the  rent  contro- 
versy of  1814-15,  and  might  be  described  as  consistent  ex- 
position of  Adam  Smith's  theoretical  concepts.  The  second 
phase  was  incident  to  the  corn-law  debates  of  181 3-17  and 
to  informal  discussions  as  to  correlated  economic  policies, 
and  found  initial  expression  in  the  "  Essay  on  the  Influence 
of  a  High  Price  of  Corn  on  the  Profits  of  Stock,"  and  full 
exposition  in  the  first  edition  of  the  "  Principles  of  Political 
Economy  and  Taxation."  The  third  phase  consisted  in  the 
main,  of  spirited  controversy  with  friends  and  critics  as  to 
the  correctness  or  adequacy  of  certain  characteristic  doc- 
trines, and  was  still  in  progress  at  the  time  of  Ricardo's 
death. 

In  inception,  Ricardo's  economic  philosophy  dated  back  to 
early  critical  reading  of  the  "Wealth  of  Nations."     Such 


'Letters   of    David   Ricardo   to   Thomas   Robert   Malthus,    1810- 
1823   (ed.  Bonar,  Oxford,  1887). 

*  Letters  of  David  Ricardo  to  John  Ramsay  McCuUoch,  1816-1823 
(ed.  Hollander,  New  York.   1895). 

*  Letters  of  David  Ricardo  to  Hutches  Trower  and  Others,  181 1- 
1823  (ed.  Bonar  and  Hollander,  Oxford,  1899). 

*  Letters  written  by  David  Ricardo  during  a  Tour  on  the  Conti- 
nent (privately  printed,  Gloucester,  1891). 
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views  as  he  may  have  entertained  before  1799  were  the 
every-day  opinions  of  a  thoughtful  man  of  affairs  intimately 
acquainted  with  financial  technique,  and  owing  material  suc- 
cess very  largely  to  a  signal  ability  to  disassociate  causes  and 
trace  effects.  Ricardo's  economic  thinking  took  definite 
shape  in  critical  systematization  of  Adam  Smith's  scattered 
exposition,  and  further  study  proceeded  for  a  decade  strictly 
within  these  lines. 

The  body  of  economic  opinion  which  we  may  conceive 
therefore  as  attained  by  Ricardo  in  study  of  the  "  Wealth 
of  Nations,"  and  as  asserted  by  him  in  argument  and  corre- 
spondence until  the  economic  controversies  of  1813-17  gave 
an  effective  impulse  in  another  direction — was  the  system  of 
Adam  Smith,  rid  of  its  inconsistencies,  made  relentlessly 
logical,  but  in  the  main  unchanged.  This  is  very  well  illus- 
trated by  considering  the  development  of  Ricardo's  concept 
of  value. 

An  acute  student  of  the  Ricardian  economics  has  said 
that  "  we  are  indebted  to  the  Bullion  controversy  for  the 
Ricardian  theory  of  value. "^  But  this  can  be  true  only  in 
the  most  general  sense.  The  subject  had  become  fairly 
clear  in  Ricardo's  mind  long  before  1809-10;  and  the  effect 
of  subsequent  currency  discussion — such  as  that  growing 
out  of  Bosanquet's  assertion  that  years  of  scarcity  and 
high  taxation,  and  not  excessive  circulation,  were  respon- 
sible for  the  rise  in  prices — was,  at  most,  clearer  defini- 
tion and  further  application  of  a  theory  of  value  and  price 
then  already  well  in  mind,  rather  than  independent  formula- 
tion of  a  new  theory.^ 

Ricardo's  concept  of  value,  in  its  first  or  Smithian  phase, 
was  on  the  verge  of  change  in  1815.  Moreover,  in  the 
"  Essay  on  the  Influence  of  a  Low  Price  on  Corn  on  the 
Profits  of  Stock,"  published  in  that  year,  the  theory  of  value 

^  Cannan,  History  of  Theories  of  Production  and  Distribution, 
p.  388. 

^See  Reply  to  Bosanquet  (1811),  chap,  viii,  in  Works,  pp.  354- 
359;  also  Bosanquet,  Practical  Observations  on  the  Report  of  the 
Bullion  Committee  (second  edition,  corrected,  1810),  p.  92  et  seq. 
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figured  far  less  as  a  novel  or  basic  doctrine,  requiring 
explicit  assertion  or  detailed  exposition,  than  as  a  restate- 
ment of  a  familiar  principle  cited  merely  to  establish  the 
proposition  that  with  the  progress  of  wealth  the  landlord 
might  be  expected  to  benefit  not  only  "by  obtaining  an  in- 
creased quantity  of  the  produce  of  the  land,  but  also  by  the 
increased  exchangeable  value  of  that  quantity."^  But  even 
from  this  more  or  less  indirect  and  partial  exposition  it  is 
not  difficult  to  reconstruct  the  theory  of  value  which  we 
may  conceive  as  attained  by  Ricardo  in  critical  study  of  the 
"  Wealth  of  Nations,"  and  as  asserted  by  him  thereafter  in 
argument  and  correspondence  until  the  economic  contro- 
versies of  1813-17  gave  an  efifective  impulse  in  another 
direction.- 

Starting  from  Adam  Smith's  recognition — in  itself  at 
least  as  old  as  Aristotle — of  the  two  diflPerent  meanings 
attaching  to  the  word  "value"  (namely,  value  in  use  and 
value  in  exchange),  Ricardo  pursued  the  course  then  already 
made  familiar  by  successive  expositors.  Value  in  use  is 
utility.  Utility,  associated  with  scarcity  and  necessary  ex- 
penditure of  labor,  confers  value  in  exchange,  with  which 
alone  economic  analysis  is  concerned.  Of  the  three  attri- 
butes of  exchange  value,  utility,  although  always  an  "  abso- 
lutely essential  "^  condition,  is  insufficient  as  the  basis  of 
exchange  relations.  On  the  other  hand,  the  second  attribute, 
scarcity — relative  to  "  the  varying  wealth  and  inclinations  "* 
of  prospective  purchasers — is  the  sole  determinant  of  the 
value  of  the  limited  number  of  commodities  whose  quantity 
cannot  be  increased  by  labor. 

*  Essay  on  the  Influence  of  a  Low  Price  of  Corn,  in  Works,  p.  377. 

'The  nearest  approach  to  an  exposition  of  this  first  phase  of 
Ricardo's  treatment  of  value  to  be  found  in  his  own  writings  is 
represented  by  pages  1-15  of  chapter  i  "on  value"  in  the  first  edi- 
tion (1817)  of  the  Principles.  The  chapter  as  published  was  un- 
doubtedly composed  at  different  times  and  under  the  dominance  of 
different  ideas,  and  it  is  not  entirely  fanciful  to  regard  either  the 
formal  break  (omitted  after  the  first  edition)  on  page  12,  or  the 
end  of  the  second  paragraph  on  page  15,  as  the  line  of  stratification. 

'Principles   (1817),  p.  2. 

*Ibid.,  p.  3. 
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It  is  not,  however,  with  this  bare  handful  of  scarcity 
goods,  but  with  the  great  mass  of  freely  produced,  competi- 
tively exchanged  commodities,  such  as  can  be  increased  in 
quantity  by  the  exertion  of  human  industry,  and  on  the 
production  of  which  competition  operates  without  restraint, 
that  Ricardo's,  like  Smith's,  further  discussion  "  of  com- 
modities, of  their  exchangeable  value,  and  of  the  laws  which 
regulate  their  relative  prices,"  is  associated.^ 

At  the  basis  of  exchangeable  or  relative  value  lies  the 
concept  of  positive  or  absolute  value.  Possessing  utility  and 
scarcity,  commodities  are  valuable  in  themselves,  in  propor- 
tion to  the  capital  employed  and  the  labor  expended  in  their 
production.^  Positive  value  is  thus  the  same  as  cost  of 
production,  consisting  of  wages  of  labor  and  profits  of 
stock.^  But  the  subject  of  inquiry  is  not  the  value  of  a 
commodity  in  itself,  but  in  its  relation  to  other  commodities. 
Positive  values  must  thus  be  compared  and  measured.  The 
positive  value  of  a  commodity  reduced  to  commensurable 
form  for  the  determination  of  relative  equivalences  con- 
stitutes its  exchangeable  or  relative  value.* 

Up  to  this  point  there  is  little,  if  anything,  to  distinguish 
Ricardo's  thought  from  Adam  Smith's  exposition.  In  stat- 
ing it,  Ricardo  would  probably  have  slipped  more  easily  than 
Smith  into  the  loose  habit  of  speaking  of  labor  expenditure 
as  a  cause — indeed,  the  sole  cause — of  exchangeable  value — 
"  the  original  source  of  exchangeable  value. "^  But  this  was 
as  far  from  Ricardo's  real  meaning  as  it  was  from  Smith's. 
On  the  other  hand,  Ricardo  was  even  less  concerned  than 
Smith  with  the  value  of  a  commodity  in  itself — that  is,  with 

^Principles  (1817),  p.  3. 

^Letters  of  Ricardo  to  Trower,  p.  151;  cf.  ibid.,  p.  162. 

'Principles  (1821),  p.  46.  note;  cf.  ibid.,  p.  107;  also  Essay  on 
Influence  of  Low  Price  of  Corn,  in  Works,  p.  277,  note;  and  finally, 
Malthus,  Measure  of  Value  (1823),  p.  4. 

*Cf.  the  question  discussed  at  the  meeting  of  the  Political  Econ- 
omy Club  on  January  5,  1824,  with  Torrens  in  the  chair  and  with 
Malthus,  Tooke,  Mushet,  James  Mill,  Senior,  Warburton  and  Grote 
among  those  in  attendance ;  "  In  what  does  the  circumstance  which 
determines  Exchangeable  Value  differ  from  the  measure  of  it?" 
see  Minutes  of  Proceedings,  1821-82,  vol.  iv,  p.  60. 
Principles  (1817),  p.  5. 
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its  intrinsic  significance  to  its  possessor — ^but,  exclusively, 
with  the  several  amounts  of  other  commodities  which  it 
might  secure  in  exchange.  His  interest  thus  lay  not  with 
positive,  but  with  relative  value,  and  consequently  less  with 
the  cause  than  with  the  measure  of  exchange  value. 

Adam  Smith  had  asserted  that  in  "  that  early  and  rude 
state  of  society  which  precedes  both  the  accumulation  of 
stock  and  the  appropriation  of  land  "^  commodities  exchange 
in  proportion  to  the  quantities  of  labor  expended  in  acquir- 
ing them.  But  even  in  the  economic  world  which  Adam 
Smith  saw  about  him  such  a  measure  of  exchange  value  was 
clearly  unworkable.  Few,  if  any,  commodities  were  the 
product  of  labor  alone.  Land,  labor,  and  capital  co-operated 
in  production,  and  the  great  mass  of  goods  embodied  the 
association  in  various  proportions  of  these  three  factors. 
Such  composites  could  clearly  not  be  estimated  in  terms  of  a 
single  unit.  A  product  embodying  a  land  and  b  labor  and 
c  capital,  was  incommensurable,  in  the  manner  proposed, 
with  respect  to  a  commodity  to  which  c  land  and  a  labor  and 
b  capital  contributed. 

Adam  Smith  met,  or  failed  to  meet,  this  difficulty  by  un- 
consciously or  tacitly  substituting — in  Professor  Wieser's 
phrases^ — an  "  empirical  "  for  the  earlier  "  philosophical  " 
measure  of  value.  He  asserted  that  in  ordinary  industrial 
intercourse — that  is,  as  soon  as  capital  had  been  accumulated 
and  a  rent  paid  for  land — relative  exchange  values  were 
determined  by  the  respective  amounts  of  labor  which  the 
several  commodities  would  command  instead  of  by  the 
several  amounts  necessary  for  their  respective  production. 
Such  a  substitution  involved,  up  to  a  certain  point,  no  logical 
fallacy,  and  was  possible  at  no  greater  cost  than  the  sacrifice 
of  doctrinal  continuity.  In  so  far  as  goods  are  the  product 
of  labor  alone  and  that  labor  remains  constant,''  the  circum- 
stance that  commodity  A  exchanges,  over  any  considerable 


*  Wealth  of  Nations,  Book  i,  chap,  vi  (ed.  Cannan,  vol.  i,  p.  49). 
'Wiescr,  Natural  Value  (1893),  xxvii-xxviii. 

'An    assumption    which    Ricardo   was   unwilling   to   concede;    cf. 
Principles   (1817),  p.  6. 
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period,  for  commodity  B,  makes  it  possible  to  assert  that 
the  value  of  each  is  measured  either  (i)  by  the  amount  of 
labor  involved  in  its  production  or  (2)  by  the  amount  of 
labor  which  possession  of  the  commodity  will  command. 
Under  such  conditions  the  producer  may  be  expected  to 
receive  for  his  product  an  amount  of  labor  equivalent  to 
that  embodied  therein,  and  either  unit  of  measurement  is 
applicable. 

But  the  identity  is  no  longer  visible  when  production  has 
become  capitalistic,  and  interest  and,  with  Adam  Smith,  rent 
enter  into  cost  of  production,  co-ordinate  with  wages.  The 
first  mode  of  measurement  is  now  distinctly  inadequate. 
Dependent  upon  it  alone,  the  values  of  bread  produced  by 
labor  alone,  of  shoes  produced  by  labor  associated  with 
capital,  and  of  cloth  to  which  labor,  capital,  and  land  have 
contributed,  are  incommensurable.  On  the  other  hand,  the 
second  unit  of  measurement  is  workable.  Such  commodi- 
ties can  be  compared  with  regard  to  the  respective  amounts 
of  labor  which  they  will  command,  even  though  their  several 
costs  of  production  cannot  be  reduced  to  terms  of  labor. 
Thus  by  a  manner  of  empirical  parallelism  a  "  labour  com- 
manded "  unit  replaced  a  "  labour  embodied  "  unit,  and  be- 
came the  characteristic  feature  of  Adam  Smith's  theory  of 
value.^ 

The  transition  once  effected.  Smith  undertook  to  find 
further  and  distinctive  warrant  for  "  commanded  labour  "^ 
as  "  the  only  universal  as  well  as  the  only  accurate  measure 

^  It  is  likely  that  an  identical  train  of  thought  induced  Malthus 
in  his  Political  Economy  (1820)  to  incline,  although  not  completely 
to  assent  to  "  the  quantity  of  labour  which  a  commodity  will  com- 
mand" as  a  measure  of  value  rather  than  "  the  quantity  it  has  cost," 
and  even  more  in  his  IMeasure  of  Value  (1823)  to  urge  Adam 
Smith's  "  labour  commanded  "  unit  as  a  measure  of  value  in  prefer- 
ence to  Ricardo's  "  labour  embodied "  unit,  or  even  to  his  own 
earlier  "  mean  between  corn  and  labour."  It  is  characteristic  that 
this  transition  which  Adam  Smith  merely  suggests,  Malthus  de- 
scribes with  naive  explicitness ;  cf.  his  Political  Economy,  p.  124, 
and  his  Measure  of  Value,  pp.  15,  16.  This  subject  is  treated 
incidentally,  but  with  much  originality  and  acuteness  by  Professor 
Patten  in  his  Theory  of  Dynamic  Economics   (1892),  chap.  vi. 

"  Represented,  practically,  by  corn  for  long  and  by  silver  for  short 
periods 
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of  value,  or  the  only  standard  by  which  we  can  compare  the 
value  of  different  commodities  at  all  times  and  at  all  places."^ 
But  this  contention,  although  far  more  prominent  in  exposi- 
tion, was  distinctly  subordinate  in  theoretical  importance, 
and  offered  an  easy  target  for  critical  attack. 

The  logical  consistency  of  Ricardo's  thought  resented 
Adam  Smith's  empiricism.  Short  work  was  made  of  the 
claim  that  "  commanded  labour "  formed  an  absolutely  ac- 
curate standard  of  value.  From  none  of  the  sources  of 
fluctuations  which  disqualified — as  Adam  Smith  himself  had 
clearly  shown — gold  or  silver  from  serving  as  an  invariable 
standard  were  the  proposed  substitutes  f  ree.^  But  Ricardo's 
prime  dissent  was  more  fundamental.  That  a  particular 
unit  of  measurement  should  be  adequate  for  determining 
the  exchangeable  value  of  commodities  in  primitive  indus- 
trial conditions,  but  must  be  abandoned  after  the  accumu- 
lation of  capital  and  the  appropriation  of  land  had  shaped 
economic  production,  seemed  to  Ricardo's  mind  negligent 
and  fallacious  reasoning.  The  employment  of  capital  and 
land  as  production  goods  might  qualify  the  original  sim- 
plicity and  universality  of  the  labor  measure,  and  even 
compel  the  recognition  of  particular  categories  as  excep- 
tional. But  this  was  very  different  from  throwing  over 
the  entire  theory,  and  comparable  rather  to  that  slight  modi- 
fication of  the  labor  theory — recognized  by  Adam  Smith 
and  confirmed  by  Ricardo — whereby  differences  in  the 
quality  of  labor  were  adjusted  by  the  higgling  and  bargain- 
ing of  the  market  according  to  "  that  sort  of  rough  equality 
which,  though  not  exact,  is  sufficient  for  carrying  on  the 
business  of  common  life."'' 

Probably  even  at  this  period  Ricardo  would  have  admitted 
that  we  have  no  knowledge  of  any  one  commodity  "which 
now  and  at  all  times  required  precisely  the  same  quantity  of 
labour  to  produce  it,"  and  that  a  perfect  standard  of  value 
was  therefore  unobtainable.     Yet  he  would  doubtless  have 

'  Wealth  of  Nations,  Book  i,  chap,  v  (ed.  Cannan,  vol.  i,  p.  38). 

'Principles   (1817),  pp.  7-1 1. 

'  Wealth  of  Nations,  Book  i,  chap,  x  (cd.  Cannan,  vol.  i,  p.  23). 
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added  then,  as  he  did  a  few  years  later,  that,  if  we  under- 
take to  ascertain  what  are  "  the  essential  qualities  of  a 
standard,"  and  to  study  "  the  causes  of  the  variation  in  the 
relative  value  of  commodities  "  and  "  the  degree  in  which 
they  are  likely  to  operate,"  we  shall  find  that  "  under  many 
circumstances"  .  .  .  "the  quantity  of  labour  bestowed  on 
a  commodity "  is  "  an  invariable  standard,  indicating  cor- 
rectly the  variations  of  other  things."^ 

At  this  point  Ricardo  paused.  Not  yet  prodded  by  James 
Mill  to  written  exposition  nor  even  impelled  by  current 
debate  to  consecutive  statement,  he  remained  mentally  con- 
tent with  the  general  outline  of  Adam  Smith's  concept  of 
value.  But  this  acquiescence  was  emphatically  subject  to 
the  reservation,  conceived  with  much  of  the  precision  and 
maintained  with  all  of  the  vigor  that  distinguished  Ricardo's 
doctrinal  thought,  that  Adam  Smith  had  erred  in  abandon- 
ing his  original  measure  of  value — namely,  "  embodied 
labour  " — and  that  the  same  principles  determined  exchange 
relations  in  advanced  industrial  conditions  that  prevailed 
in  "  that  early  and  rude  state  of  society "  which  preceded 
the  use  of  capital  and  the  appropriation  of  land. 

There  is  trace  here  and  there  of  other  appreciable  amend- 
ments of  Adam  Smith's  doctrines,  to  be  associated  with  this 
first  phase  of  Ricardo's  economic  thinking.  Thus  Ricardo 
was  inclined  to  doubt  that  "  the  equality  of  profits  will  be 
brought  about  by  the  general  rise  of  profits  "  ;  but  rather  that 
"  the  profits  of  the  favored  trade  will  speedily  subside  to  the 
general  level."-  He  by  no  means  agreed  with  Adam  Smith 
respecting  the  effects  of  taxation  on  the  necessaries  of  life.^ 
He  added  to  Adam  Smith's  account  of  the  defects  of  taxes 
on  the  transference  of  property  the  further  objection  that 
they  "  prevent  the  national  capital  from  being  distributed  in 
the  way  most  beneficial  to  the  community."*     He  dissented 

^Principles  (1817),  pp.  6,  7,  11,  12. 
^^Ibid.,  p.  148. 

'An  Essay  on  the  Influence  of  a  Low  Price  of  Corn  on  the  Profits 
of  Stock,  p.  38  n. ;  also  ibid.,  p.  44. 
*  Principles,  p.  192. 
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from  Adam  Smith's  implication  that  the  export  of  manu- 
factures was  necessary  to  give  employment  to  the  capital 
which  produced  them  by  insisting  that  "  there  can  never,  for 
any  length  of  time,  be  a  surplus  of  any  commodity."^  He 
declared  that  "Little  dependence  for  information  can  be 
placed  on  that  which  is  the  fixed  and  legal  rate  of  interest." 
in  answer  to  Smith's  doctrine  that  "  the  market  rate  of 
interest  will  lead  us  to  form  some  notion  of  the  rate  of 
profits,  and  the  history  of  the  progress  of  interest  afford 
us  that  of  the  progress  of  profits."-  He  doubted  "  whether 
a  mother  country  may  not  sometimes  be  benefited  by  the 
restraints  to  which  she  subjects  her  colonial  possessions," 
whereas  Adam  Smith  believed  that  such  a  course  "  is  not 
less  injurious  to  the  mother  countries  themselves,  than  to 
the  colonies  whose  interests  are  sacrificed,"^  and  he  was  of 
the  opinion  that  "  Adam  Smith  constantly  magnifies  the 
advantages  which  a  country  derives  from  a  large  gross, 
rather  than  a  large  net  income."* 

It  is  possible  that  even  these  differences,  or  at  least  some 
of  them,  came  later  and  dated  from  that  critical  re-reading 
and  annotating  of  the  "  Wealth  of  Nations  "  which  imme- 
diately preceded  the  actual  composition  of  the  "  Principles 
of  Political  Economy  and  Taxation. "°  But  admitting  earlier 
origin,  the  aggregate  effect  was  inconsiderable — leaving 
Ricardo  on  the  eve  of  the  corn-law  debate,  like  James  Mill, 
Malthus,  Francis  Horner  and  most  of  those  to  whom  the 
term  "political  economist"  was  just  then  beginning  to  be 
applied — essentially  an  expositor  of  Adam  Smith. 

The  second  and  major  phase  of  Ricardo's  activity  as  a 
theoretical  economist  is  directly  traceable  to  the  corn-law 
controversies  of  1813-17  and  to  active  debate  with  Mill, 
Malthus,  McCulloch,  Say  and  Torrens  as  to  controverted 

*  Principles  (1817),  p.  402. 

'  Ibid.,  pp.  410-41 1. 

'  Ibid.,  pp.  47&-477. 

*Ibid.,  p.  491. 

°  See  below,  p.  80. 
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economic  doctrines.  It  was  inevitable  that  Ricardo's 
thought  during  this  period  should  take  the  form  of  a  theory 
of  distribution  and  that  it  should  centre  about  the  rate  of 
profits.  As  to  the  first  of  these — the  importance  of  a 
theory  of  distribution  in  a  system  of  social  economy — 
Ricardo's  heritage  from  Adam  Smith  was  inconsiderable. 
Mr.  Cannan's  studies  have  made  clear  that  the  theory  of 
distribution  contained  in  the  "  Wealth  of  Nations "  is  in 
reality  "  no  essential  part  of  the  work,"  and  that  it  is  little 
more  than  his  observations  on  rent,  wages  and  profits  given 
an  unreal  formalism  in  consequence  of  "  the  acquaintance 
with  the  French  Scononiistcs  which  Adam  Smith  made  dur- 
ing his  visit  to  France  with  the  Duke  of  Buccleugh  in 
1764-6."^ 

But  in  the  generation  which  intervened  between  Adam 
Smith  and  Ricardo,  and  more  particularly  in  the  decade 
and  a  half  from  the  Bank  restriction  to  the  corn  law  con- 
troversy, the  problem  of  economic  distribution  was  thrust 
much  to  the  fore.  To  some  extent — perhaps  more  than  has 
been  admitted — this  was  the  work  of  theoretical  economists, 
notably  of  Turgot  and  of  J.  B.  Say.  But  to  a  far  greater 
degree,  and  with  determining  influence  in  the  case  of 
Ricardo,  it  resulted  from  the  economic  events  of  the  period. 
From  1800  to  181 5,  the  years  of  Ricardo's  hibernation  as 
a  theoretical  economist,  the  three  great  struggles — cur- 
rency, corn-laws  and  public  finance — which  have  already 
been  referred  to  as  constituting  the  conspicuous  elements 
in  the  Ricardian  background  were  acute  political  issues, 
challenging  the  attention  not  merely  of  economic  students 
but  of  all  intelligent  men  of  affairs. 

In  each  case,  the  question  at  stake  was  whether  legislation 
should  have  regard  for  the  condition  of  one  particular  class 
rather  than  of  another — fairly  compelling  antecedent  con- 
sideration of  the  theoretical  principles  governing  existing 
incomes.  Thus  the  controversy  growing  out  of  the  Bank 
restriction  turned  on  the  point  as  to  whether  the  debtor  class 

^  Editor's  Introduction  to  Wealth  of  Nations,  xxx. 
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of  the  community  should  be  favored  by  expanding  issues  of 
inconvertible  notes  and  by  a  depreciating  monetary  standard, 
or  whether  the  creditor  class  should  be  protected  or  even 
benefited  by  compelling  the  Bank  to  resume  specie  pay- 
ments and  in  anticipation  thereof  to  contract  its  circulation. 
The  corn  law  debates,  in  parliament  and  out,  could  be 
summed  up  in  a  simple  alternative :  should  the  commercial 
policy  of  Great  Britain  be  shaped  in  the  interest  of  the 
agricultural  classes  by  checking  the  importation  of  foreign 
grain,  or  in  the  interest  of  the  manufacturing  classes,  both 
capitalist-employer  and  wage  earner,  by  securing  a  cheaper 
food-supply.  With  respect  to  national  finances,  the  issue 
was,  larger  resort  to  taxation,  with  minor  disputes  in  the 
matter  of  incidence,  or  continued  use  of  funding  with  heavy 
drain  upon  posterity. 

It  was  no  less  natural,  having  in  mind  ultimate  conse- 
quences and  the  largest  social  good,  that  Ricardo  should 
regard  the  rate  of  profits  as  the  paramount  consideration  in 
shaping  the  nation's  economic  policies — not  as  a  thing  in 
itself  but  as  the  symptom  of  favorable  conditions  and 
tendencies. 

The  principle  that  a  high  rate  of  profits  was  a  cause  and 
an  index  of  increasing  national  wealth  was  one  of  the  most 
influential  doctrinal  contributions  made  by  Adam  Smith  to 
economic  thought.  The  neo-mercantilist  exaltation  of  a  low 
rate  of  interest  had  become  discredited  by  the  rising  indus- 
trialism, and  the  changed  creed  found  favor  and  justifica- 
tion in  the  obvious  connection  between  the  huge  industrial 
profits  and  the  greater  national  strength  of  the  new  era. 

The  burden  of  Adam  Smith's  economic  philosophy  in  this 
particular  was,  that  the  utility  of  an  economic  institution  is 
determined  by  its  influence  upon  social  progress.  But  social 
progress  is  conditional,  other  things  being  equal,  upon  an 
augmentation  of  capital.  The  economic  state  of  society  will 
be  progressive,  stationary  or  declining,  according  to  the 
rapidity  with  which  the  national  capital  increases.  This 
accumulation,  assuming  no  marked  change  in  the  habits  of 
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the  capital  owning  class,  depends  in  turn  upon  the  rate  of 
profits.  Increasing  profits,  if  derived  from  more  efificient 
production  and  not  from  the  exploitation  of  labor,  means 
larger  savings  from  income,  increased  employing  funds, 
more  active  demand  for  labor,  greater  production  of  neces- 
saries and  conveniences  and  added  social  well  being. 

To  this  philosophy,  succeeding  economic  opinion  lent 
itself,  and  to  it  up  to  the  eve  of  the  corn  law  struggles, 
Ricardo,  like  Mill  and  Malthus,  in  general  terms  adhered. 
But  the  acute  agricultural  unrest  in  England  in  1813  and 
the  parliamentary  discussions  that  accompanied  it  could  not 
fail  to  attract  Ricardo's  attention  and  to  disturb  his  economic 
opinions.  In  the  early  part  of  1814  doctrinal  discussion 
with  Malthus  passed  from  the  "  old  question  "  of  the  influ- 
ence of  the  currency  upon  the  foreign  exchanges  to  the 
more  immediate  problem  of  the  prospective  effect  of  the 
proposed  corn  duties  upon  economic  classes  and  upon  their 
respective  incomes.^ 

Either  because  it  was  "  the  simple  belief,  common  enough 
among  the  commercial  class  of  his  time,"-  or,  more  probably, 
because  it  was  in  essence  a  legitimate  heritage  from  Adam 
Smith,  Ricardo  inclined  to  the  belief  that  restrictions  on 
imports  mean  a  higher  price  of  corn,  that  the  increased  price 
of  food  causes  a  rise  in  wages,  that  higher  wages  are 
attended  by  lower  profits  and  interest,  and  that  "  it  is  the 
profits  of  the  farmer  which  regulate  the  profits  of  all  other 
trades."^ 

The  controversy  began  with  Malthus's  denial  that  the  last 
proposition,  that  agricultural  profits  determine  general 
profits,  was  any  more  true  than  its  converse,  and  conse- 
quently that  a  cheaper  method  of  obtaining  food  was  not  the 
only  means  of  raising  profits.  Thus  a  new  foreign  market, 
giving  a  greater  demand  and  higher  prices  for  domestic 
wares  would  mean  higher  gain  in  particular  trades,  higher 

^  Letters  of  Ricardo  to  Malthus,  p.  25. 

*Cannan,  History  of  Theories  of  Production  and  Distribution, 
p.  164. 

*  Letters  of  Ricardo  to  Trower,  pp.  5-6. 
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interest  in  general,  and  ultimately  higher  profits  in  agri- 
culture.^ 

Gradually  the  point  at  issue  took  more  definite  shape.  In 
August,  1814,  it  was  the  "efifect  which  must  necessarily 
follow  from  restrictions  on  the  importation  of  foreign 
corn."^  A  few  months  later  Ricardo  declared  facility  of 
obtaining  food  to  be  "  almost  the  sole  cause,"  while  Malthus 
admitted  that  it  "  may  be  safely  said  to  be  the  main  cause  " 
of  high  profits.^  Thereafter,  the  difference  resolved  itself 
into  Ricardo's  contention  that  restrictions  on  the  importa- 
tion of  corn  were  the  invariable,  permanent  cause  of  low 
profits,  and  Malthus's  denial  that  this  consequence  was 
either  necessary  or  peculiar. 

With  the  greater  precision  of  thought  brought  by  this 
controversy,  and  even  more  by  Malthus's  explanation  of 
the  nature  and  cause  of  rent^ — abundantly  confirmed  as  it 

^  Letters  of  Ricardo  to  Trower,  p.  5. 

^  Letters  of  Ricardo  to  Malthus,  p.  38. 

^  Ibid.,  p.  46. 

*  It  is  possible  that  Ricardo's  indebtedness  to  Malthus  and  West 
in  the  matter  of  the  differential  theory  of  rent  is  less  than  has 
commonly  been  supposed  and  less  indeed  than  Ricardo's  own  ex- 
pressions in  the  Preface  to  the  "  Principles "  have  been  taken  to 
mean  (cf.  a  paper  by  the  present  writer  on  "The  Concept  of  Mar- 
ginal Rent"  in  Quarterly  Journal  of  Economics,  January,  1895). 
In  the  Introduction  to  the  "  Essay  on  the  Influence  of  a  Low  Price 
of  Corn  "  Ricardo  explained  that  the  principles  which  regulate  rent 
as  therein  set  forth  "differ  in  a  very  slight  degree"  from  those  de- 
veloped in  Malthus's  tract  to  which  he  w'as  "  very  much  indebted." 
To  the  close  student  of  Ricardo's  literary  manner  this  language, 
as  indeed  the  more  explicit  phrases  of  the  Preface  to  the  "  Prin- 
ciples," suggest  an  acknowledgment  of  prior  publication  rather  than 
of  doctrinal  obligation.  Something  akin  to  this,  at  least  was  Mc- 
Culloch's  opinion :  "  It  is  w  ell  known  to  many  of  his  [Ricardo's] 
friends,"  I^IcCulloch  wrote  in  1828,  "  that  he  was  in  possession  of 
the  principle  [of  rent],  and  was  accustomed  to  communicate  it  in 
conversation,  several  years  prior  to  the  publication  of  the  earliest 
of  these  [Malthus's  and  West's  tracts]  works"  (Note  on  Rent 
in  McCulloch's  edition  of  Wealth  of  Nations,  1827,  vol.  iv,  p.  125). 
On  the  other  hand,  McCulloch's  memory  was  not  always  trust- 
worthy— in  this  very  connection  Ricardo's  tract  is  described  (ibid., 
p.  124)  as  "  two  years  after,"  that  is,  of  1817.  Moreover,  if  the 
point  is  to  turn  upon  the  date  of  inception  of  the  doctrine  of  rent 
as  well  as  of  its  publication,  account  must  certainly  be  taken  of  the 
fact  that  Malthus's  "  Inquiry  into  the  Nature  and  Progress  of  Rent  " 
contains  "  the  substance  of  some  notes  on  Rent,  which,  with  others 
on  different  subjects  relating  to  political  economy,  I  have  collected 
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was  by  the  testimony  of  practical  agriculturists  before  the 
parliamentary  committees — Ricardo  not  only  grew  con- 
vinced of  the  fallacy  in  Malthus's  protectionist  position, 
but,  more  fundamentally,  he  became  aware  of  the  basic  de- 
fects in  Adam  Smith's  doctrines  as  to  the  inter-relations  of 
wages,  profits  and  rents.  Ricardo  wrote  the  "  Essay  on  the 
Influence  of  a  Low  Price  of  Corn  on  the  Profits  of  Stock  " 
primarily  to  make  clear  that  Malthus's  protectionist  con- 
clusion was  at  variance  with  his  free  trade  reasoning.  But 
the  larger  significance  of  the  "  Essay  "  is  that  it  marks  the 
passing  of  Ricardo  from  an  expositor  of  Adam  Smith  to  the 
author  of  an  independent  system  of  economic  relations. 
Impelled  to  doctrinal  controversy  and  imbued  with  tradi- 
tional conviction  as  to  the  importance  of  an  increasing 
supply  of  national  capital,  Ricardo  sought  a  theoretical  basis 
for  his  controverted  opinions  upon  pending  issues  by  estab- 
lishing the  principles  which  determine  the  several  parts  of 
the  national  income. 

It  would  not  be  easy  to  find  in  the  history  of  modern 
science  an  example  of  a  radical  doctrinal  change  proposed 
in  so  unpretending  a  form.  The  "  Essay  "  is  a  brief  pam- 
phlet of  less  than  fifty  pages.  Of  this  the  latter  half  is 
given  over  to  answering  Malthus's  specific  protectionist 
arguments.  In  some  twenty-five  loosely  printed  pages  the 
theoretical  exposition  is  set  forth,  if  indeed  that  term  can  be 
applied  to  a  series  of  memoranda-like  paragraphs. 

Ricardo's  doctrine  is  briefly  this:  The  rate  of  profits  of 
commercial  and  industrial  capitals  is  determined  by  the 
profits  of  agricultural  capital.     But  capital  applied  to  agri- 

in  the  course  of  my  professional  duties  at  the  East  India  College  " — 
which  began  in  1807  ("Inquiry,"  Advertisement);  and  that  "the 
chief  object"  of  West's  "Essay  on  the  AppHcation  of  Capital  to 
Land "  was  "  the  publication  of  a  principle  in  political  economy, 
which  occurred  to  me  some  years  ago"  (Essay,  p.  i). 

Whatever  conclusion  be  reached  as  to  the  respective  claims  of 
Ricardo,  Malthas  and  West,  I  am  unable  in  the  light  of  the  fore- 
going evidence  to  concur  with  the  suggestion  of  Professor  Selig- 
man  that  "  in  the  interests  of  historical  accuracy  "  priority  either 
as  to  inception  or  publication  of  the  theory  of  rent  is  to  be  ascribed 
to  Rooke  and  to  Torrens  ("  On  Some  Neglected  British  Econo- 
mists"  in  Economic  Journal,  September  and  December,   1903). 
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culture  would  if  left  to  itself  in  consequence  of  the  varying 
fertility  and  proximity  of  land,  yield  different  returns.  By 
the  operation  of  ordinary  competition,  the  least  profitable 
employment  will  determine  the  general  rate ;  that  it  to  say 
"  the  general  profits  of  stock  depend  wholly  on  the  profits 
of  the  last  portion  of  capital  employed  on  the  lands."  Rent, 
on  the  other  hand,  is  that  portion  of  the  value  of  the  whole 
product  which  is  left  after  the  deduction  of  profits  as  so 
determined  and  of  "  all  the  outgoings  belonging  to  the  culti- 
vation of  land,"  that  is,  wages.  Obviously  then  rent  and 
profits  have  "  a  very  intimate  connexion  with  each  other." 
As  society  increases  in  wealth  and  population,  that  is,  as 
there  is  more  capital  seeking  employment  and  more  mouths 
to  be  fed,  profits  must  fall  and  rents  rise.  This  fall  of 
profits  will  be  checked,  or  in  converse  case,  accelerated 
either  by  improvements  in  agriculture  whereby  the  gross 
product  is  increased  at  the  same  cost,  or  by  a  fall  in  wages 
consequent  upon  population  increasing  at  a  more  rapid  rate 
than  capital.  But  assuming  that  "  no  improvements  take 
place  in  agriculture,  and  that  capital  and  population  ad- 
vance in  the  proper  proportions,  so  that  the  real  wages  of 
labour  continue  uniformly  the  same" — then  with  the  growth 
of  capital  and  the  increase  of  population,  cultivation  will  be 
extended  to  the  more  remote  and  less  fertile  land  and  to 
less  productive  uses  of  soil  already  under  cultivation,  with 
the  consequence  that  rents  will  rise  and  "precisely  in  the 
same  degree "  profits  fall  first  of  agricultural  capital,  and 
thereafter,  in  direct  relation,  of  capital  employed  in  manu- 
factures and  commerce. 

The  "Essay"  appeared  in  February-March,  1815.  To 
his  fellow  economists — Mill,  Malthus,  West  and  Torrens — 
the  performance  was  marred  by  the  prominence  of  its  prac- 
tical conclusion,  giving  it  the  apparent  significance  of  a 
mere  tract  of  the  time.  To  the  public  at  large,  even  to  the 
serious-minded  part  of  it,  the  theoretical  exposition  was 
obscured  by  the  disjointed  elliptical  quality  of  the  argument 
— it  was  written  in  hardly  more  than  a  week.     Ricardo  was 
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soon  made  aware  of  these  defects  and  of  the  desirability 
of  a  fuller  statement.  In  August,  1815,  he  wrote  from 
Gatcombe  Park  to  J.  B.  Say  in  France :  '  I  learn  from  Mr. 
Mill  that  several  persons  in  this  country  do  not  understand 
me  because  I  have  not  explained  my  views  at  sufficient 
length ;  and  he  is  trying  to  induce  me  to  undertake  an  expla- 
nation of  them  from  the  beginning  ^and  at  greater  length ; 
but  I  fear  that  the  undertaking  is  beyond  my  powers.'^ 

That  Ricardo  was  nevertheless  contemplating  such  a  pro- 
ject seems  to  have  been  well  understood  by  his  friends. 
Say  wrote  to  him  in  December,  181 5,  that  he  would  wait,  in 
the  matter  of  further  controversy,  for  Ricardo's  full  expla- 
nations in  the  larger  work,  and  added  longingly  '  How  I 
envy  your  lot,  to  study  political  economy  in  your  beautiful 
retreat  of  Gatcomb  Park !  '^  The  contest  with  the  Bank 
intervened,  and  the  "  Proposals  for  an  Economical  and 
Secure  Currency"  was  Ricardo's  next  publication.  Not 
until  the  spring  of  1816  did  abstract  speculation  again  seri- 
ously engage  his  attention.  In  April  of  that  year,  he  wrote 
to  Malthus :  "  I  hope  you  have  made  better  use  of  your  time 
than  I  have  done  of  mine,  and  that  you  are  making  rapid 
advances  with  the  different  works  which  you  have  in  hand. 
I  have  done  nothing  since  I  saw  you  as  I  have  been  obliged 
to  go  very  often  into  the  city,  and  after  leaving  off  for  a 
day  or  two  I  have  the  greatest  disinclination  to  commence 
work  again.  I  may  continue  to  amuse  myself  with  my  spec- 
ulations, but  I  do  not  think  I  shall  ever  proceed  further. 
Obstacles  almost  invincible  oppose  themselves  to  my  prog- 
ress, and  I  find  the  greatest  difficulty  to  avoid  confusion 
in  the  most  simple  of  my  statements."^ 

Business  affairs  in  London  continued  sadly  to  interrupt 
the  progress  of  his  studies.  "  My  labours  have  wholly 
ceased  for  two  months  ;  "  he  wrote  to  Malthus  in  May,  1816, 
"  whether  in  the  quiet  and  calm  of  the  country  I  shall  again 
resume  is  very  doubtful.     My  vanity  has  not  received  suffi- 

^  Letters  of  Ricardo  to  Malthus,  p.  92. 
"  Ibid.,  p.  93. 
'Ibid.,  p.  115. 
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cient  stimulus  to  remove  the  temptation  which  is  constantly 
offering  itself  to  the  indulgence  of  my  idle  habits."^ 

But  Ricardo's  temper,  despite  his  disclaimer,  was  hardly 
of  a  kind  lightly  to  abandon  a  plan  once  conceived,  and  we 
are  not  surprised  to  find  him  noting  in  October,  1816:  "I 
shall  continue  to  work,  if  only  for  my  own  satisfaction,  till 
I  have  given  my  theory  a  consistent  form."-  Once  back  at 
Gatcomb  the  work  of  composition  proceeded  rapidly.  In 
January,  1817,  he  wrote  in  detail  to  Malthus  of  its  progress: 
"  I  have  been  occasionally  employed,  since  we  met,  in  putting 
my  thoughts  on  paper,  on  the  subjects  which  have  often 
passed  under  our  discussion.  I  have  encountered  the  usual 
obstacles  from  difficulties  of  composition ;  but  I  have  re- 
solutely persevered  till  I  have  committed  everything  to  paper 
that  was  floating  in  my  mind.  There  are  a  few  points  on 
which  there  is  a  shadow  of  difference  between  my  present 
and  my  past  opinions ;  but  they  are  not  those  on  which  we 
could  not  agree.  I  hope  I  shall  succeed  in  putting  my  MS. 
in  some  tolerable  order,  as  on  that  will  depend  whether  I 
shall  again  appear  before  the  public.  What  I  have  hitherto 
done  is  rather  a  statement  of  my  own  opinions  than  an 
attempt  at  the  refutation  of  the  opinions  of  others.  Lately, 
however,  I  have  been  looking  over  Adam  Smith,  Say,  and 
Buchanan,  and  where  I  have  seen  passages  in  their  works 
contrary  to  the  principles  I  hold  to  be  correct  I  have  noticed 
them,  and  shall  perhaps  make  them  the  subject  of  some  com- 
ment."^ By  the  end  of  February,  181 7,  the  manuscript  was 
virtually  complete  and  the  actual  printing  had  begun.  A 
month  later  the  last  sheets  were  sent  to  the  printer,  and  in 
April,  1817,  the  "  Principles  of  Political  Economy  and  Tax- 
ation "  was  in  the  hands  of  the  public* 

The  volume  was  in  scope  and  in  bulk  an  impressive  con- 

'  Letters  of  Ricardo  to  Malthus,  p.  117. 

'Ibid.,  p.  120. 

•ibid.,  p.  125. 

*  [April  2,  1817]  "I  accompanied  Ricardo  on  Saturday  to  Hol- 
land House.  He  seemed  pleased  with  his  visit.  His  book  is  coming 
out  immediately"  (Whishaw  to  Smith  in  The  Pope  of  Holland 
House,  p.  180). 
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trast  to  everything  that  Ricardo  had  before  written.  In- 
stead of  a  brief  pamphlet  upon  a  pending  pohtico-economic 
issue,  we  have  a  bulky  octavo  of  nearly  six  hundred  pages 
undertaking  in  some  thirty-one  chapters  to  discuss  the  most 
important  economic  and  fiscal  categories. 

The  "Preface"  gives  promise  of  deliberate  plan  and 
orderly  arrangement.  To  determine  "  the  laws  "  which  regu- 
late in  different  stages  of  society  the  proportions  of  the 
produce  of  the  earth  allotted  as  rent,  wages  and  profit — is 
set  forth  as  "  the  principal  problem  in  Political  Economy." 
Previous  writers  had  afforded  "  very  little  satisfactory  in- 
formation "  as  to  these,  and  unacquaintance  with  "  the  true 
doctrine  of  rent,"  lately  enumerated  by  Malthus  and  West, 
had  led  to  the  neglect  of  "  many  important  truths."  Mod- 
estly, with  full  acknowledgment  of  aid  from  earlier  eco- 
nomic writers  and  from  the  practical  events  of  recent  years 
— Ricardo  proposed  to  state  his  opinions  upon  the  effect  of 
the  progress  of  wealth  on  profits  and  wages,  and  upon  "  the 
influence  of  taxation  on  different  classes  of  the  community," 
not  hesitating  to  combat  received  opinions  when  "  the  inter- 
ests of  science  "  seemed  so  to  require. 

The  arrangement  of  the  book  falls  far  short  of  the  system- 
atic exposition  promised  by  the  "  Preface."  One  of  the 
most  brilliant  and  original  critics  of  the  Ricardian  economics 
has  indeed  urged,  with  very  considerable  plausibility,  that 
not  only  was  the  "Preface"  written  after  the  completion 
of  the  "  Principles  "  but  that  the  first  three  paragraphs — 
the  essential  part — were  drafted  by  James  Mill.^  In  any 
event  Mill's  influence  upon  its  composition  must  have  been 
considerable — certainly  not  less  than  in  the  case  of  the 
"  Proposals  for  an  Economical  and  Secure  Currency  "  which 
owes  its  introduction  and  its  division  into  sections  to  Mill's 
critical  counsels. 

Of  the  thirty-one  chapters,  first  place  is  given  to  value; 

^  Patten,  "  The  Interpretation  of  Ricardo,"  in  Quarterly  Journal 
of  Economics,  April,  1893.  This  notable  critique  is  repeated  with 
certain  striking  amplifications  and,  unfortunately,  certain  bizarre 
additions  in  Professor  Patten's  Development  of  English  Thought 
(1899),  pp.  303-311- 
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in  the  next  five  come  fairly  consecutive  outlines  of  rent, 
wages  and  profits.  A  chapter  '  on  foreign  trade '  is  inter- 
posed, after  which  follow  twelve  chapters  on  taxation.  The 
last  twelve  chapters  are  in  the  nature  of  additions,  amend- 
ments and  digressions  with  respect  to  what  had  preceded — 
owing  their  presence  to  suggestion,  after-thought  or  criti- 
cal memoranda,  rather  than  to  any  deliberately  conceived 
plan.  Curious  evidence  of  the  carelessness  or  haste  with 
which  the  book  was  made  is  the  fact  that  the  thirty-one 
chapters  are  numbered  as  twenty-nine,  two  being  designated 
by  asterisks. 

It  has  been  a  favorite  indulgence  with  those  who  have 
given  diligent  study  to  the  "  Principles  " — Conner,  Patten, 
Diehl,  Denis — to  rearrange  its  chapters  in  an  assumedly 
logical  order.  The  best  comment  upon  the  futility  of 
such  endeavors  is  that  no  two  attempts  show  approximate 
agreement.  A  safer  and  on  the  whole  a  more  fruitful 
course  is  to  take  the  book  for  what  it  is, — the  reflex  of  an 
active  intelligence  rather  than  a  schematized  treatise,  to 
trace  the  quick  but  certain  mental  development  and  to  in- 
terpret the  record  in  the  light  of  this  personal  history. 

If  we  turn  from  the  form  to  the  content  of  the  "  Prin- 
ciples," the  first  conspicuous  fact  which  arrests  attention  is 
the  new  prominence  and  changed  character  given  to  the 
theory  of  value.  The  explanation  lies  in  the  fact  that  the 
initial  chapter  '  on  value  '  of  the  "  Principles  "  was  designed 
less  as  an  independent  exposition  of  the  concept  than  as 
a  theoretical  warrant  for  certain  practical  propositions 
theretofore  advanced  or  defended  by  Ricardo.  Thus  (a) 
Ricardo  believed,  in  opposition  to  Malthus,  that  lower  profits 
could  only  result,  in  the  long  run,  from  higher  wages;  (b) 
he  asserted  that  McCulloch's  proposal  to  scale  down  the 
interest  on  the  national  debt  was  neither  just  nor  equitable; 
and  (c)  he  refused  all  credence  to  the  popular  fear  that  the 
free  importation  of  corn  would  be  followed  by  a  further 
disastrous  fall  in  general  prices. 

It  was  to  give  re-enforcement  to  such  definite  proposi- 
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tions  that  Ricardo  developed  and  extended  his  original  con- 
cept of  value.  The  prime  features  of  his  modified  expo- 
sition were,  first,  disagreement  with  the  doctrine  that  every 
rise  in  wages  must  necessarily  be  transferred  to  the  price 
of  commodities,  and,  second,  demonstration  of  the  converse 
dictum,  that  higher  wages  were  actually  compatible  with 
lower  prices.  The  extent  to  which  this  doctrinal  develop- 
ment was  an  incident  of  the  practical  controversies  noted 
above  will  appear  more  clearly  if  the  precise  points  at  issue 
be  considered  in  some  greater  detail. 

The  discussion  with  Malthus  which  resulted  in  the  "  Essay 
on  the  Influence  of  a  Low  Price  of  Corn"  also  left  Ricardo 
aware  of  a  vulnerable  point  in  his  theory  of  the  inverse 
relation  between  wages  and  profits.  It  was  impossible  to 
prove  that  a  rise  in  wages  was  the  exclusive  cause  of  a  fall 
in  profits,  if  it  were  true  that  a  rise  in  wages  necessarily 
occasioned  a  rise  in  prices.  Were  the  latter  the  case,  the 
manufacturer  simply  recouped  himself  from  out  of  the 
higher  price  of  his  product  for  the  higher  wages  he  was 
obliged  to  pay,  and  profits  remained  unchanged.  Thus  the 
validity  of  Ricardo's  theory  of  profits  became,  in  a  large 
measure,  dependent  upon  his  ability  to  prove  that  prices 
did  not  necessarily  increase  as  wages  rose. 

The  occasion  of  Ricardo's  acquaintance  with  McCulloch 
was  assertion  and  defence  of  the  proposition  that  a  rise  in 
the  price  of  corn  did  not  involve  a  rise  in  general  prices. 
In  1816  McCulloch  sent  to  Ricardo,  with  whom  he  had 
had  no  prior  intercourse  his  proposal,  published  first  in 
pamphlet  and  later  in  book  form,  of  a  forcible  reduction  of 
the  interest  on  the  national  debt  conformable  to  the  reduced 
value  of  corn.^  Ricardo  in  reply  expressed  disagreement 
with  the  necessity  of  adopting  so  violent  a  remedy.  He 
pointed  out  that  McCulloch's  plan  was  based  upon  the  as- 
sumption that  neither  gold  nor  silver  but  Avheat  was  the 
standard  by  which  bank  notes  should  be  regulated,  and  that 
if  adopted,  the  dividend  on  the  national  debt  must  be  read- 

^  Letters  of  Ricardo  to  McCulloch,  pp.  i,  2,  3-9. 
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justed  to  the  price  of  wheat  every  year  or  every  ten  years. 
Then,  pressing  his  analysis,  Ricardo  summed  up :  "  Your 
system  proceeds  upon  the  supposition  that  the  price  of  corn 
regulates  the  price  of  all  other  things,  and  that  when  corn 
rises  or  falls,  commodities  also  rise  or  fall, — but  this  I  hold 
to  be  an  erroneous  system,  although  you  have  great  authori- 
ties in  your  favor,  no  less  than  Adam  Smith,  Mr.  Malthus, 
and  M.  Say."^  In  how  far  Ricardo  had  at  this  later  time 
of  writing  already  reached  the  conclusion  that  a  rise  in  the 
price  of  corn  and  in  the  rate  of  wages  was  not  necessarily 
accompanied  by  a  rise  in  general  prices  cannot  be  deter- 
mined. It  seems,  however,  reasonably  clear  that  the  dis- 
cussion with  McCulloch,  centering  as  it  did  about  a  point 
on  which  Ricardo's  views  were  most  pronounced,  should 
again  have  convinced  him  of  the  importance  of  completely 
refuting  the  fundamental  assumption  upon  which  McCul- 
loch's  proposal  rested, — that  general  prices  were  regulated 
by  the  price  of  corn  or  the  rate  of  wages. 

A  final  impulse  to  disprove  the  proposition  that  lower 
wages  were  the  cause  of  a  fall  in  prices  came  to  Ricardo 
from  the  general  apprehension  felt  throughout  the  country 
that  the  removal  of  restrictions  on  the  importation  of  grain 
would  be  followed  by  a  disastrous  fall  in  general  prices. 
In  the  "  Grounds  of  an  Opinion  on  the  Policy  of  Restricting 
the  Importation  of  Foreign  Corn"  (1815)  Malthus  had 
called  attention  to  the  "  considerable  check  to  industry " 
which  the  fall  in  general  prices  incident  to  the  return  to 
specie  payments  must  occasion,  and  then  cautioned,  "  it  cer- 
tainly does  not  seem  a  well-chosen  time  for  the  legislature 
\o  occasion  another  fall  still  greater,  by  departing  at  once 
from  a  system  of  restrictions."  Similarly,  in  another 
passage,  Malthus  pointed  out  how  the  great  majority  of 
"  the  class  of  persons  living  on  the  profits  of  stock  "  will  in 
such  event  "  feel  very  widely  and  severely  the  diminution  of 
their  nominal  capital  by  the  fall  of  prices."  So  wide-spread 
was  this  impression  and  so  animated  the  discussion  that  it 

»Ibid.,  p.  6.  ~  ~ 
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excited  that,  writing  in  1824,  McCulIoch  could  say,  "  the  dis- 
cussions respecting  the  poHcy  of  restrictions  on  the  corn 
trade,  and  the  causes  of  the  heavy  fall  of  prices  which  took 
place  subsequently  to  the  late  peace,  by  inciting  some  of  the 
ablest  men  that  this  country  has  ever  produced  to  investigate 
the  laws  regulating  the  price  of  raw  produce,  the  rent  of 
land,  and  the  rate  of  profit,  have  elicited  many  most  im- 
portant and  universally  applicable  principles."^  On  the  one 
hand  believing  firmly,  as  he  did,  in  the  desirability  of  free 
trade  in  corn,  and  on  the  other  hand  recognizing  the  serious 
effect  of  falling  prices,  it  was  inevitable  that  Ricardo  should 
have  undertaken  to  prove  that  there  was  no  necessary  con- 
nection between  the  two  phenomena.  Thus  impelled  from 
three  distinct  quarters,  it  is  not  surprising  that  an  urgent 
concern  of  Ricardo  from  the  publication  of  the  "  Essay  on 
the  Influence  of  a  low  Price  of  Corn"  in  1815  to  the  ap- 
pearance of  the  "Principles"  in  1817  should  have  been 
disproof  of  the  dictum  that  high  wages  necessarily  meant 
high  prices. 

But  no  principle  in  the  then  existing  body  of  economic 
thought  was  more  firmly  intrenched  than  this  "  received 
doctrine "-  which  Ricardo  proposed  to  assail ;  while  the 
theory  which  he  urged  in  substitution  could  at  best  be 
described  as  possessing  "  the  disadvantage  of  novelty  "  and 
opposed  by  "  writers  of  distinguished  and  deserved  reputa- 
tion."^ The  whole  trend  of  Adam  Smith's  reasoning  had 
been  to  prove  that  a  rise  in  the  price  of  corn  is  immediately 
followed  by  a  proportionate  rise  in  the  price  of  labor  and  of 
all  other  commodities.*  Malthus  had  early  declared  that 
"  the  money  price  of  corn,  in  a  particular  country,  is  un- 
doubtedly by  far  the  most  powerful  ingredient  in  regulating 
the  price  of  labour,  and  of  all  other  commodities,"  even 

^A  Discourse  on  the  Rise,  Progress,  Peculiar  Objects,  and  Im- 
portance of  Political  Economy  (1824),  pp.  64-65. 

'^Principles   (1817),  p.  39. 

'Ibid.,  p.  42;  see  also  McCuIIoch  in  Edinburgh  Review,  June,  1818, 
p.  68. 

*  Wealth  of  Nations,  Book  iv,  chap,  v;  cf.  Malthus,  Observations 
on  the  Eflfects  of  the  Corn  Laws  (3d  edition,  1815),  p.  11. 
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though  "  it  is  not  the  sole  ingredient."^  Say  had  asserted, 
"  Si  le  prix  du  ble  augmente,  il  [un  chef  d'entreprise, 
fermier,  manufacturier  011  negociant]  est  obHge  d'aug- 
menter,  dans  la  meme  proportion,  le  prix  de  ses  produits."^ 
Torrens  had  shown  in  detail  that  "  A  rise  in  the  price  of 
corn  raises  the  price  of  labour,  and  the  rise  in  labour  is 
communicated  to  all  commodities,  both  those  which  it  im- 
mediately produces,  and  those  to  which  these  are  employed 
as  the  equivalents."^  McCulloch,  as  we  have  seen,  was  so 
firmly  convinced  that  the  price  of  corn  regulates  the  price  of 
all  other  things,  and  that,  when  corn  rises  or  falls,  commodi- 
ties also  rise  or  fall,  that  he  based  upon  it  his  proposal  to 
scale  down  the  interest  on  the  national  debt,  and  had 
invited  Ricardo's  assent  thereto.  Even  Ricardo  himself  had 
in  1814  written  to  Malthus  that  "the  prices  of  all  com- 
modities must  increase  if  the  price  of  corn  be  increased,"* 
and  a  little  later  had  referred  to  "  the  increased  value  to 
which  all  goods  would  rise  in  consequence  of  the  rise  of  the 
wages  of  labour."^ 

By  the  beginning  of  1816  we  may  conceive  Ricardo  as 
fully  realizing  the  importance  of  the  particular  point  at 
issue,  and  a^^  bringing  to  the  task  of  doctrinal  readjustment 
the  best  thought  of  which  he  was  capable.  With  character- 
istic profundity  he  seems  to  have  understood  that  the 
sure  way  to  this  result  was  by  re-analysis  of  the  theory  of 
value,  and  to  a  re-examination  of  this  theory  he  proceeded 
to  devote  himself. 

In  February,  1816,  he  wrote  to  Malthus:  "I  have  not 
thought  much  on  our  old  subject;  my  difficulty  is  in  so 
presenting  it  to  the  minds  of  others  as  to  make  them  fall  into 
the  same  chain  of  thinking  as  myself.  If  I  could  overcome 
the  obstacles  in  the  way  of  giving  a  clear  insight  into  the 


'Essay  on  the  Principle  of  Population  (2d  edition,  1803),  p.  458; 
also  Observations  on  the  Effects  of  the  Corn  Laws,  p.  11. 

*Traite  d'  economic  politique  (1803),  tome  i,  p.  294;  cf.  Ricardo, 
Principles   (1819),  p.  57,  note. 

"An  Essay  on  tlie  External  Corn  Trade  (1815),  p.  88. 

*  Letters  of  Ricardo  to  Malthus,  p.  37. 

'  Ibid.,  p.  39. 
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original  law  of  relative  or  exchangeable  value,  I  should  have 
gained  half  the  battle."^  By  October  of  the  same  year 
(1816)  definite  progress  had  been  made:  "I  have  been  very 
much  impeded  by  the  question  of  price  and  value,  my  former 
ideas  on  those  points  not  being  correct.  My  present  view 
may  be  equally  faulty,  for  it  leads  to  conclusions  at  variance 
with  all  my  preconceived  opinions.  I  shall  continue  to 
work,  if  only  for  my  own  satisfaction,  till  I  have  given  my 
theory  a  consistent  form."- 

The  "  consistent  form  "  was  attained  in  the  first  edition 
of  the  "  Principles,"  published  in  the  spring  of  1817.  The 
keynote  of  the  initial  chapter  '  on  value '  was,  as  has  already 
been  said,  far  less  any  explicit  statement  or  detailed  exposi- 
tion of  the  general  theory  of  value  than — going  even  beyond 
what  was  required — demonstration  of  "  the  compatibility 
of  a  rise  of  wages,  with  a  fall  of  prices."^ 

Ricardo's  starting-point  was  the  familiar  postulate  that, 
as  long  as  the  relative  values  of  commodities  were  measured 
by  "embodied  labour,"  only  an  increase  in  the  amount  of 
labor  necessary  to  produce  them  could  augment  their  value, 
and  only  a  decrease  would  lower  it.  A  general  rise  or  fall 
in  wages  caused  no  change  in  prices.  If  "  embodied 
labour  "  could  thus  be  established  as  a  universal  measure  of 
value,  Ricardo's  purpose,  to  prove  that  prices  did  not  neces- 
sarily rise  or  fall  as  wages  rose  or  fell,  was  attained.  But 
Adam  Smith,  "  and  with  him  " — added  A'IcCulloch — "  every 
other  political  economist  down  to  Air.  Ricardo,"*  had  as- 
serted that  the  circumstances  which  determined  relative 
values  "  in  a  rude  state  of  society  " — namely,  "  embodied 
labour" — were  altered  when  capital  and  land  figured  in 
economic  production.  Thereafter  relative  values  were  no 
longer  measured  solely  by  "  embodied  labour."  Profits  and 
rent  entered  as  component  parts  into  price,  and  the  real 
prices   of   commodities   were    increased   or   diminished   by 

^Letters  of  Ricardo  to  Malthus,  p.  ill. 
'  Ibid.,  p.  120. 

*  Principles    (1817),  p.  42. 

*  Edinburgh  Review,  June,  1818,  pp.  63-64. 
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every  corresponding  change  in  the  ordinary  rate  of  profits, 
the  rate  of  wages  and  the  rent  of  land. 

We  have  seen  that  dissent  from  Adam  Smith's  abandon- 
ment of  a  "  philosophical "  for  an  "  empirical "  measure  of 
value  was  a  characteristic  of  the  first  phase  of  Ricardo's 
treatment  of  value.  But  this  was,  at  best,  the  desire  of  a 
rigidly  logical  mind  to  rectify  what  appeared  to  be  an 
illogical  and  unwarranted  lapse.  With  the  controversies  of 
1815-16  a  much  greater  stake  became  the  issue.  It  required 
no  profound  analysis  to  make  it  clear  that,  if  the  use  of 
capital  and  land  affected  relative  values  in  the  manner 
Adam  Smith  and  his  successors  had  described,  then 
Ricardo's  several  contentions  were  without  theoretical 
warrant.  Naturally  enough,  therefore,  the  formal  purpose 
of  the  chapter  'on  value'  in  the  "Principles"  became  "to 
determine  how  far  the  effects  which  are  avowedly  produced 
on  the  exchangeable  value  of  commodities,  by  the  compara- 
tive quantity  of  labour  bestowed  on  their  production,  are 
modified  or  altered  by  the  accumulation  of  capital  and  the 
payment  of  rent."^ 

Of  the  two  circumstances,  the  effect  of  rent  payment  re- 
ceived but  brief  attention,  and  that  only,  it  may  be  suspected, 
to  provide  some  logical  introduction  for  the  following 
chapter  '  on  rent.'  Whatever  further  significance  it  pos- 
sessed lay  in  the  opportunity  it  afforded  Ricardo  to  broaden 
the  principle  of  "  embodied  labour  "  as  a  measure  of  value, 
so  as  to  refer  to  that  portion  of  the  supply  produced  under 
the  most  favorable  circumstances. ^  This  interval  once 
bridged,  he  easily  dismissed  the  matter. 

The  relation  of  profits  to  the  law  of  value  was  Ricardo's 
real  concern.  Two  commodities  respectively  produced  by 
different  amounts  of  labor  conjoined  with  identical  amounts 
of  capital  exchanged — like  commodities  produced  by  labor 

*  Principles  (1817),  p.  16. 

"  Ihid.,  p.  67.  In  this  particular  Professor  Conner's  interpretation 
(Introductory  Essay,  p.  xxxiii,  to  his  excellent  edition  of  Ricardo's 
Principles)  seems  more  accurate  than  Professor  Patten's  (Quar- 
terly Journal  of  Economics,  April,   1893). 
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alone — in  proportion  to  "embodied  labour."  Even  if  the 
capitals  engaged  were  different  in  amount,  but  identical  in 
durability  and  in  apportionment  between  fixed  and  circulat- 
ing capital,  the  two  commodities  would  exchange  in  pro- 
portion to  the  total  quantity  of  labor  respectively  necessary 
to  manufacture  them  and  bring  them  to  market,  including 
in  the  term  "  total  quantity  "  both  the  labor  necessary  to  the 
manufacture  of  the  commodity  itself  and  that  necessary  to 
the  formation  of  the  capital  by  the  aid  of  which  it  was 
produced.  No  alteration  in  the  wages  of  labor  nor  in  the 
profits  of  capital  could  effect  any  alteration  in  the  relative 
value  of  such  commodities.  Nor,  since  the  money  in  which 
they  were  valued  was  by  supposition  of  an  invariable  value, 
could  there  be  any  alteration  in  the  prices  of  such  com- 
modities. 

But  the  situation  was  otherwise,  if  the  several  commodi- 
ties were  produced  with  the  aid  of  different  proportions  of 
fixed  and  circulating  capital,  or  if  the  quotas  of  fixed 
capitals  so  employed  were  of  different  durability.  In  pro- 
portion, Ricardo  explained,  as  circulating  capital  preponder- 
ated in  a  manufacture  or  in  proportion  to  the  less  dura- 
bility of  its  fixed  capital  and  its  approach  to  the  nature  of 
circulating  capital,  any  increase  in  wages  resulted  in  a 
rise  in  the  value  of  such  commodities  relative  to  the  value 
of  other  commodities  produced  with  the  aid  of  less  circulat- 
ing capital  or  more  durable  fixed  capital.  The  relative 
values  and,  assuming  an  invariable  money  standard,  the 
prices  of  all  such  commodities  were  inversely  affected  by 
every  alteration  in  wages,  and  directly  by  every  alteration 
in  profits. 

The  phenomena  introduced  into  exchange  relations  by  the 
employment  of  capitals  of  unlike  quality — responsible  for 
the  logical  break  in  Adam  Smith's  treatment  of  value,  and 
glossed  over,  although  not  by  any  means  neglected,  in  the 
first  phase  of  Ricardo's  thought — were  thus  clearly  recog- 
nized by  Ricardo,  in  his  second  phase,  as  exceptions  to  the 
universal  applicability  and  rigid  accuracy  of  "  embodied 
labour  "  as  a  measure  of  value. 
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That  this  quahfication  should  have  been  expHcitly  de- 
veloped and  so  cheerfully  acquiesced  in  by  Ricardo  was 
due  to  the  fact  that  it  afforded,  if  anything,  superabundant 
proof  of  the  particular  doctrine  which  he  was  seeking  pri- 
marily to  establish :  the  absence  of  direct  variation  between 
wages  and  values.  In  so  far  as  "  embodied  labour "  pre- 
vailed as  a  measure  of  value — money  being  supposed,  as 
throughout,  to  be  of  an  invariable  value — a  rise  in  wages 
obviously  involved  no  increase  in  values  or  prices.  But,  in 
so  far  as  the  employment  of  capitals  of  different  quality 
modified  the  applicability  of  "embodied  labour"  as  a  unit 
of  value,  a  rise  in  wages  resulted  in  an  actual  fall  in  values 
and  prices.  Ricardo  was,  above  all  things,  fond  of  a  para- 
dox-like dictum  ;^  and  the  close  reader  will  detect  almost  a 
note  of  elation  in  the  closing  paragraph  of  his  chapter  "  On 
Value  " :  "  It  appears,  too,  that  commodities  may  be  lowered 
in  value  in  consequence  of  a  real  rise  of  wages;  but  they 
never  can  be  raised  from  that  cause.  On  the  other  hand,  they 
may  rise  from  a  fall  of  wages,  as  they  then  lose  the  peculiar 
advantage  of  production,  which  wages  afforded  them."^ 

A  theory  of  distribution,  of  which  the  direct  implica- 
tion was  that  the  importation  of  foreign  corn  meant  higher 
profits  and  lower  rent,  would  lead  naturally  enough  to  a 
discussion  of  the  principles  under  which  such  importation 
does  or  does  not  take  place.  It  is  not  surprising  therefore 
to  find  in  between  '  the  principles  of  political  economy '  as 
represented  by  the  chapters  on  value,  rent,  wages  and 
profits,  and  the  following  chapters  on '  taxation  ' — the  notable 
chapter  '  on  foreign  trade.' 

Effectively  as  Adam  Smith  had  disposed  of  the  mercan- 
tilist doctrine  as  to  foreign  trade,  he  had  failed  to  sub- 
stitute a  definite  theory.  As  Professor  Bastable  has  pointed 
out,  Smith's  views  on  the  real  advantage  of  such  trade  are 
"  somewhat  doubtfully  expressed,  while  his  explanation  of 
the'  division  of  gain  between  two  trading  countries  is  plainly 

'  See  below,  pp.  120-121. 
*  Principles    (1817),  p.  48. 
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erroneous."  Those  who  followed,  notably  Foster  and 
Torrens,  make  important  contributions,  but  it  was  Ricardo's 
brilliant  analysis  that  gave  a  scientific  theory  of  international 
trade.^ 

In  the  main  a  discussion  of  the  principles  of  foreign 
exchange  and  of  the  considerations  governing  the  inter- 
national distribution  of  productive  industry,  Ricardo's 
chapter  is  dominated  by  the  new  doctrine  that  trade  will 
take  place  between  different  countries  only  if,  and  whenever, 
there  exists  in  such  countries  a  difference  in  the  comparative 
costs  of  producing  the  commodities  traded  in.  As  Cairnes 
has  further  explained  the  doctrine :  "  The  commodity  form- 
ing the  staple  of  a  trading  country  may  be,  and  frequently 
is,  more  cheaply  produced  in  that  country  than  in  the 
country  which  imports  it,  but  this  is  not  necessary  to  the 
existence  of  the  trade ;  and  a  trade  between  nations  may  be 
carried  on  where  the  superiority  in  point  of  productive 
power  with  respect  to  all  articles  which  form  the  subject  of 
the  trade  is  upon  the  side  of  one  of  them.  On  the  other 
hand,  a  difference  in  the  absolute  cost  of  producing  com- 
modities in  different  countries  does  not  necessarily  render  a 
trade  between  them  possible,  since,  if  the  difference  were  the 
same  in  the  case  of  each  article,  there  would  be  no  motive 
for  an  exchange.  The  one  condition,  therefore,  at  once 
essential  to,  and  also  sufficient  for,  the  existence  of  inter- 
national trade,  is  a  difference  in  the  comparative,  as  con- 
tradistinguished from  the  absolute,  cost  of  producing  the 
commodities  exchanged. "- 

It  was  the  exposition  of  this  doctrine  which  McCulloch 
characterized  as  "  one  of  the  most  valuable  and  original  parts 
of  the  work "  and  "  a  striking  example  of  Mr.  Ricardo's 
uncommon  sagacity  in  investigating  and  tracing  the  opera- 
tion of  fixed  and  general  principles,  and  in  disentangling  and 
separating  them  from  those  of  a  secondary  and  accidental 

^  Bastable,  Theory  of  International  Trade  (4th  edition,  1903), 
p.  169. 

'Cairnes,  Some  Leading  Principles  of  Political  Economy  (1874), 
p.  310. 
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nature."^  A  decade  later,  John  Stuart  Mill  began  the  first 
of  his  "  Essays  on  some  Unsettled  Questions  of  Political 
Economy"  with  the  declaration:  "  Of  the  truths  with  which 
political  economy  has  been  enriched  by  Mr.  Ricardo,  none 
has  contributed  more  to  give  to  that  branch  of  knowledge 
the  comparatively  precise  and  scientific  character  which  it  at 
present  bears,  than  the  more  accurate  analysis  which  he 
performed  of  the  nature  of  the  advantage  which  nations 
derive  from  a  mutual  interchange  of  their  production."^ 

Both  doctrine  and  corollaries  have  long  passed  without 
question  as  distinctively  Ricardian  contributions.  Recently 
however  Professor  Seligman  has  put  forth  the  claim  that 
as  a  matter  of  fact  it  was  Colonel  Torrens  who  "  discov- 
ered the  law  of  comparative  cost,  the  credit  of  which  is 
usually  ascribed  to  Ricardo  "^ — and  this  dictum  has  been  sur- 
prisingly enough  incorporated  in  the  "  Appendix  "*  ( 1908) 
to  Palgrave's  "  Dictionary  of  Political  Economy."  The 
charge  rests  upon  the  presence  in  Torrens's  "  Essay  on  the 
Corn  Trade"  published  in  1815  of  the  theory  in  outline,  and 
upon  Torrens's  vigorous  claim  in  the  "  Preface  "  to  the  third 
edition  of  the  same  work  pubHshed  a  decade  later  ( 1826),  of 
full  title  to  discovery  of  this  doctrine  which,  he  asserts, 
Ricardo  had  thereafter  and  without  acknowledgment 
"  adopted  "  into  his  own  treatise.^ 

It  is  worth  while  to  examine  this  contention,  both  for  its 
own  intrinsic  importance  and  even  more  because  it  very  well 
illustrates  the  serious  error  into  which  many  critics  of 
Ricardo's  doctrines  have  fallen  by  narrowly  confining  at- 
tention to  the  printed  text  and  failing  to  interpret  this  text 
in  the  light  of  Ricardo's  mental  history  as  disclosed  by  his 
informal  writing. 

As  a  matter  of  fact,  it  is  not  unlikely  that  doctrinal  in- 

'  Edinburgh  Review,  June,  1818,  p.  83. 

'  Essays  on  some  Unsettled  Questions  of  Political  Economy 
(1844),  p.  I. 

'"On  Some  Neglected  British  Economists,"  in  Economic  Journal, 
September,  1903. 

*Sub  "  Torrens." 

•Preface,  vii. 
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debtedness,  if  there  was  any,  lay  from  the  first  from  Torrens 
to  Ricardo.  The  discussion  of  foreign  trade  contained  in 
Torrens's  eariier  essay,  "  The  Economists  Refuted "  pub- 
Hshed  in  1808,  suggestive  as  it  is,  contains  no  intimation  of 
the  law  of  comparative  cost,  but  rests  the  entire  case  upon 
the  principle  of  "  territorial  division  of  labor."  We  have  no 
certain  knowledge  as  to  when  Ricardo  and  Torrens  first  met, 
but  in  all  probability  this  occurred  soon  after  Ricardo's  entry 
into  the  bullion  controversy,  and  it  is  reasonable  to  suppose 
from  the  tenor  of  later  correspondence  that  the  two  were  in 
frequent  association  before  the  appearance  of  Torrens's 
"Corn  Trade,"  in  1815.  There  is  no  direct  reference  to 
Ricardo  in  this  first  edition  of  Torrens's  work — but  the 
prefatory  acknowledgment  of  aid  "  from  private  friend- 
ship "  may  possess  some  significance. 

Certainly  indebtedness  to  Ricardo  was  the  case  thereafter. 
"  Have  you  seen  Torrens'  letter  to  Lord  Liverpool,"  wrote 
Ricardo  to  jMalthus  on  February  23,  1816,  "He  appears  to 
me  to  have  adopted  all  my  views  respecting  profits  and  rent ; 
and,  in  some  conversation  which  I  had  with  him  a  few  days 
ago,  he  unequivocally  avowed  that  he  was  now  of  my 
opinion,  that  the  price  of  labour,  arising  from  a  difficulty 
in  procuring  food,  did  not  affect  the  prices  of  commodities. 
He  confessed  that  his  former  view  on  that  subject  was 
erroneous.  I  should  be  glad  to  see  all  the  arguments  in 
favour  of  my  view  of  the  question  clearly  and  ably  stated.  I 
should  not  wonder  if  Torrens  undertook  it."^ 

Even  more  striking  than  this  is  the  passage  in  a  letter  of 
Ricardo  to  Malthus,  dated  May  28,  1816 — almost  a  year 
before  the  appearance  of  Ricardo's  "  Principles  " :  "  Major 
Torrens  tells  me  that  he  shall  work  hard  for  the  next  few 
months,  so  that  we  may  expect  a  book  on  the  same  subject 
from  him  next  year.  He  continues  to  hold  some  heretical 
opinions  on  money  and  exchange,  notwithstanding  Mr.  Mill 
and  I  have  exerted  all  our  eloquence  to  bring  him  to  the 
right  faith.     We,  however,  have  succeeded  in  removing  some 


^Letters  of  Ricardo  to  Malthus,  pp.  111-112. 
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of  the  obscurity  which  clouds  his  vision  on  the  principles  of 
exchange.  He  is,  I  think,  quite  a  convert  to  all  what  you 
have  called  my  peculiar  opinion  on  profits,  rent,  etc.,  etc.,  so 
that  I  may  fairly  say  that  I  hold  no  principles  on  Political 
Economy  which  have  not  the  sanction  either  of  your  or  his 
authority,  which  renders  it  much  less  important  that  I  should 
persevere  in  the  task  which  I  commenced  of  giving  my 
opinions  to  the  public.  Those  principles  will  be  much  more 
ably  supported  either  by  you  or  by  him  than  I  could  attempt 
to  support  them."^ 

The  charge  which  Torrens  made  publicly  in  1826,  he  had 
made  privately  to  Ricardo  some  years  before,  indeed  hard 
upon  the  publication  of  the  "  Principles."  The  claim  and 
Ricardo's  reply  are  set  forth  in  a  letter  of  Ricardo  to 
Trower  of  August  23,  1817:  "  I  presented  Torrens  with  one 
of  the  first  copies  of  my  book;  he  was  disappointed  that  I 
had  not  mentioned  his  name  in  it,  and  wrote  to  me  to  that 
effect,  claiming  some  merit  as  the  original  discoverer  of  some 
of  the  principles  which  I  endeavoured  to  establish.  I  had 
no  design  of  neglecting  his  merits,  and  omitted  to  mention 
him  because  none  of  his  doctrines  appeared  to  me  strikingly 
new  and  did  not  particularly  come  within  the  scope  of  the 
subject  I  was  treating.  There  were  some  things  in  his  book 
about  which  I  pointedly  differed  from  him,  but  refrained 
from  noting  them  because  I  knew  he  was  sensible,  they  were 
wrong,  and  had  adopted  and  was  going  soon  to  publish 
more  correct  views  to  the  public.  In  the  correspondence 
which  ensued  between  him  and  me,  I  endeavoured  to  shew, 
and  according  to  Mill's  opinion  I  did  shew,  that  on  all  those 
points  which  I  had  as  I  thought  for  the  first  time  brought 
forward,  his  published  opinions  were  in  fact  in  opposition 
to  mine,  and  on  those  which  he  said  we  agreed  upon  and  for 
which  he  claimed  the  merit  of  originality,  they  were  all  to 
be  found  in  Adam  Smith  or  Malthus,  and  therefore  neither 
of  us  could  be  called  discoverers.  Our  altercation  was 
carried  on  without  the  least  acrimony,  and  ended  by  a  com- 

*  Letters  of  Ricardo  to  Malthus,  pp.  116-117. 


547]  The  Work.  95 

plete  restoration  of  cordiality,  though  accompanied  with 
rather  more  reserve  than  before.  He  has  dined  with  me 
twice  since,  and  the  last  time  he  met  Mr.  Malthus  for  the 
first  time  and  stoutly  defended  my  doctrines,  to  which  he  is 
quite  a  convert,  against  Mr.  Malthus'  opposition  to  them."^ 

It  was  doubtless  as  further  balm  to  Torrens  aggrieved 
sensibility,  rather  than  as  any  appropriate  acknowledgment 
of  indebtedness,  that  Ricardo  inserted  in  the  second  edition 
of  the  "  Principles  "  published  in  1819  two  complimentary 
allusions  to  Torrens.  The  first  of  these  consisted  of  an 
illustrative  sentence  cited  from  the  "  Corn  Trade  "  as  to  the 
variation  in  "  the  natural  price  of  labor,"  to  which  Ricardo 
added:  "The  whole  of  this  subject  is  most  ably  illustrated 
by  Major  Torrens."-  The  second  allusion  was  inserted  at 
the  end  of  the  chapter  "  On  Sudden  Changes  in  the  Channels 
of  Trade:"  "Among  the  most  able  of  the  publications,  on 
the  impolicy  of  restricting  the  importation  of  corn,  may  be 
classed  Major  Torrens  Essay  on  the  External  Corn  Trade. 
His  arguments  appear  to  me  to  be  unanswered,  and  to  be 
unanswerable."^  Had  there  been  any  specific  indebtedness 
in  the  matter  of  the  theory  of  international  value,  Ricardo 
— even  though  he  had  failed  to  refer  thereto  in  the  first 
edition — would  in  all  reasonable  certainty  have  made  ac- 
knowledgement in  the  foot-note  tributes  which  he  inserted 
in  the  second. 

Finally,  it  is  not  without  significance  that  neither  in  his 
critical  review  of  Ricardo's  "  Principles,"^  nor  in  the  second 
edition  of  his  own  "  Corn  Trade  "  published  in  1820,  nor 
in  his  "Production  of  Wealth,"  issued  in  1821,  did  Torrens 
— as  he  did  with  respect  to  other  doctrines  and  as  he  very 
properly  might  have  been  expected  to  do  with  respect  to 
this — set  forth  claim  of  priority  and  infringement.  On  the 
contrary  in  the  "Preface"  to  the  second  edition  (1820)  of 
the  "  Corn  Trade "  he  lauds  in  almost  extravagant  terms 

^  Letters  of  Ricardo  to  Trower,  pp.  39-40. 

*  Principles   (1819),  p.  91,  note. 
'Ibid.,  p.  338. 

*  Letters  of  Ricardo  to  AlcCulloch,  pp.  15-16. 
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Ricardo's  "  very  original  work  upon  Political  Economy  and 
Taxation,"  apologizes  for  making  no  allusion  in  his  treat- 
ment of  profits  to  Ricardo's  work  and  closes  with  the  state- 
ment that  *'  this  general  acknowledgment  will  be  sufficient 
to  convince  the  less  curious  reader,  that  in  omitting  to  refer 
to  Mr.  Ricardo  on  each  particular  occasion  in  which  his 
principles  may  have  been  embraced,  it  was  not  the  intention 
of  the  Author  to  commit  an  act  of  plagiarism  under  the 
disguise  of  a  different  language  and  mode  of  illustration." 

Only  in  1826,  three  years  after  Ricardo's  death,  was 
the  claim  made  by  Torrens,  and  then  only  to  be  repudiated 
by  those  who  knew  both  Ricardo  and  Torrens,  and  who  can 
be  considered  as  best  cognizant  of  the  doctrinal  beginnings 
of  the  Ricardian  economics — ^John  R.  McCulloch  and  John 
Stuart  Mill.i  Torrens  was  quick  to  charge  plagiarism — 
to  wit  his  intimations  that  Malthus  had  borrowed  the  prin- 
ciple of  population  from  Wallace — whereas  Ricardo  was 
generous  to  a  degree  in  acknowledging  indebtedness,  and  it 
it  difficult  to  believe  in  view  of  the  definiteness  of  Ricardo's 
expressions  and  the  lateness  of  Torrens's  charge  that  there 
had  been  unrecorded  "  adoption  "  of  Torrens's  view. 

Value,  distribution  and  international  exchange,  although 
far  from  summing  up  the  doctrinal  content  of  the  "  Prin- 

^  In  the  Westminster  Review  in  1825  (January,  p.  218),  in  the 
Essays  on  Some  Unsettled  Questions  of  Political  Economy  (p.  i) 
written  in  1829-30  and  in  the  Principles  of  Political  Economy  first 
published  in  1848  (bk.  iii,  ch.  xvii,  §2),  John  Stuart  Mill  ascribed 
authorship  of  the  theory  of  foreign  trade  to  Ricardo  in  almost  ex- 
travagant appreciation.  At  some  time,  however,  between  1857  and 
1862,  IMill  seems  to  have  become  a  convert  to  some  part  of  Torrens's 
claim,  then  apparently  set  forth  in  different  form  and  upon  other 
warrant.  In  the  sixth  edition  of  Mill's  Principles  (1862)  was  in- 
serted a  foot-note  to  the  effect,  among  other  things,  that  "  Colonel 
Torrens,  by  the  republication  of  one  of  his  early  writings,  The 
Economists  Refuted,  has  established  at  least  a  joint  claim  with 
Mr.  Ricardo  to  the  origination  of  the  doctrine  and  an  exclusive  one 
to  its  earliest  publication."  The  "  origination  "  here  referred  to  can 
only  have  been  the  principle  of  the  territorial  division  of  labor,  for 
it  is  only  this,  w-ithout  the  slightest  intimation  of  the  principle  of 
comparative  cost,  that  is  contained  in  the  Economists  Refuted 
(1808)  ;  and  even  Torrens  himself,  in  republishing  the  tract  forty- 
nine  years  later,  claimed  priority  for  nothing  more  than  this  (Pref- 
ace, XV,  to  2nd  edition,  1857,  of  Principles  of  Sir  Robert  Peel's  Act). 
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ciples,"  certainly  suggest  its  prime  significance  in  the  de- 
velopment of  economic  thought.  Passing  for  the  moment 
the  twelve  chapters  given  over  to  taxation — there  remain 
twelve  chapters  which  I  have  already  characterized  as  criti- 
cal additions,  amendments  and  digressions  rather  than  as 
organically  related  parts.  Some  of  these  stand  in  direct 
correlation  with  earlier  chapters :  as  '  bounties  on  exporta- 
tion, and  prohibitions  of  importation '  with  the  chapter  '  on 
foreign  trade,'  and  '  doctrine  of  Adam  Smith  concerning  the 
rent  of  land,'  and  '  Mr.  ]\Ialthus's  opinions  on  rent,'  with 
the  chapter  '  on  rent.'  Others  like  '  on  bounties  on  pro- 
duction '  and  '  on  currency  and  banks '  present  in  succinct, 
didactic  form  the  views  which  Ricardo  had  already  put  forth 
in  train  of  practical  controversies.  Others  still,  like  '  value 
and  riches,  their  distinctive  properties ' — probably  suggested 
by  the  first  chapter  of  Say's  "  Traite,"  or  '  on  gross  and  net 
revenue,'  clearly  provoked  by  Adam  Smith's  physiocrat- 
like exaltation  of  agriculture — are  the  direct  results  of 
critical  reading  of  texts,  of  spirited  discussion  with  Mill,  of 
friendly  controversy  with  Malthus. 

No  single  one  of  these  can  be  passed  over  by  the  careful 
student  of  the  Ricardian  economics.  Characteristically  subtle 
in  method  and  profound  in  treatment,  the  point  of  approach 
is  often  distinct  and  the  disclosure  illuminating,  so  that 
neglect  of  them  as  of  Ricardo's  pamphlets  has  too  often 
made  the  remainder  of  the  "  Principles  " — to  borrow  Mr. 
Cannan's  phrase — "  the  happy  hunting  ground  of  the  false 
interpreter."  Yet  all  said  and  done,  their  value  is  sup- 
plementary rather  than  primary,  serving  to  clarify  and 
interpret  Ricardo's  theoretical  contributions  rather  than  to 
constitute  such  contributions  in  themselves. 

The  twelve  chapters  on  taxation,  constituting  a  full  third 
of  the  bulk  of  the  "  Principles,"  likewise  possess  an  interest 
and  value,  notable  in  themselves,  but  different  from  that 
attaching  to  the  primary  chapters  on  theory.  In  his  "  Sketch 
of  the  Life  and  Writings  of  Dr.  Smith,"  Dugald  Stewart 
observed — and  to  McCulloch  the  observation  seems  "  per- 
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fectly  just"^ — that  Adam  Smith's  treatment  of  the  subject 
of  taxation  was  "more  loose  and  unsatisfactory  than  most 
of  the  others  which  have  fallen  under  his  review."^ 

Ricardo  probably  shared  this  opinion  to  greater  or  less 
degree  and  some  part  of  his  early  dissent  from  the  "  Wealth 
of  Nations"  had  to  do  with  the  subject  of  taxation — the 
more,  as  with  the  progress  of  the  Napoleonic  contest  the 
public  burden  became  onerous.  But  here  as  throughout, 
the  corn-law  rent  controversy  and  specifically,  Malthus's 
"  Inquiry  into  the  Nature  and  Progress  of  Rent "  marked 
a  distinct  phase,  and  in  the  "  Essay  on  the  Influence  of  a 
Low  Price  of  Corn  on  the  Profits  of  Stock,"  Ricardo  char- 
acterized Malthus's  pamphlet  as  "  a  work  abounding  in 
original  ideas, — which  are  useful  not  only  as  they  regard 
rent,  but  as  connected  with  the  question  of  taxation ;  per- 
haps, the  most  difficult  and  intricate  of  all  the  subjects  on 
which  Political  Economy  treats."^ 

The  chapters  on  taxation  of  the  "  Principles "  resolve 
themselves  into  a  rigidly  logical  deduction,  as  to  the  inci- 
dence of  the  several  forms  of  taxation,  with  respect  to 
Ricardo's  theory  of  distribution.  A  tax  on  rent  will  be 
borne  by  the  landlord.  Taxes  on  produce,  tithes  and  land 
taxes  will  fall  on  the  consumer.  A  tax  on  profits  will  be 
ultimately  borne  by  the  producer.  A  tax  on  wages  will 
always  be  shifted  to  profits.  The  simplicity  of  the  premises, 
the  rigor  of  the  argument,  the  certainty  of  the  conclusion 
have  suggested  the  term  the  "  absolute  theory  "  as  descrip- 
tive of  Ricardo's  as  indeed  of  Adam  Smith's  doctrines  of 
incidence.*  But  in  the  light  of  its  context,  Ricardo's  analysis 
is  "  absolute  "  only  in  the  sense  in  which  any  statement  of  a 
scientific  tendency  is  enunciated  in  definite  terms.  Ricardo 
knew  prefectly  well  that  the  complexity  of  practical  affairs 
qualified  and  even  counteracted  the  normal  tendencies,  and 

*  Edinburgh  Review,  June,  1818:  "On  Ricardo's  Principles  of 
Political  Economy  and  Taxation,"  p.  83. 

■*  Works,  vol.  X,  p.  69. 

'  In  Works,  p.  374,  n.  .        /    ,      j- 

*Scligman,  The  Shifting  and  Incidence  of  Taxation  (3d  edit., 
1910),  pp.  147-151- 
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upon  more  than  one  accasion  gave  evidence  of  this.     A  few 
years  later,  possibly  in  consequence  of  his  parliamentary 
experience,  he  not  only  shared  Hutches  Trower's  "  regret 
that  the  imporant  subject  of  taxation  receives  so  little  atten- 
tion from  Political  Economists,"  being  "at  this  time— pecu- 
liarly important;"  but  he  wrote  to  Malthus— in  far  from 
the  spirit^  of  one  who  deems  the  last  word  to  have  been 
spoken—"  As  soon  as  you  have  launched  your  present  work, 
I  hope  you  will  immediately  prepare  to  give  us  your  thoughts 
on  a  subject  in  which  we  are  all  practically  interested  "^ 
Two  years  after  the  "Principles"  was  published  he  freely 
admitted  that  "On  the  subject  of  taxation  a  wide  field  is 
open  for  those,  who  will  patiently  think,  to  give  instruction 
to  the  Public";  but  he  insisted  that  "the  first  step  must  be 
to  make  the  first  principles  of  Political  Economy  known, 
and  that  yet  remains  to  be  done."     As  late  as  1821  he  was 
still  conscious  of  the  gap :  "  I,  as  well  as  you,"  he  wrote  to 
Trower,  "    would  like  to  see  an  application  of  the  Prin- 
ciples  of   Political   Economy,   as   now   understood,   to   the 
practical  operation  of  taxation,  and  I  hope  it  will  not  be 
long  before  such  a  work  appears,"— adding  in  characteristic 
self-depreciation,  "  You  make  a  great  mistake  in  supposing 
me  capable  of  producing  so  important  a  work."^ 

The  third  phase  in  the  development  of  Ricardo's  economic 
system,  extending  from  the  appearance  of  the  "  Principles  " 
in  1817  to  his  sudden  death  in  1823,  consists  of  certain 
minor  but  significant  additions  and  amendments  directly 
traceable  to  doctrinal  controversies  with  friends  and  corre- 
spondents,—Malthus,  Mill,  McCuIloch,  Torrens,  Trower 
and  Say.  Of  these  modifications  the  most  important  has 
to  do  with  the  theory  of  value,  and  the  most  radical  with 
the  influence  of  machinery. 

At  the  outset  Ricardo  undoubtedly  shared  the  optimism 
of  Adam  Smith  and  the  economic  liberals  that  despite  the 
inconveniences  and  losses  of  temporary  displacement  the 

^  Letters  of  Ricardo  to  Malthus,  pp.  164-165. 
Letters  of  Ricardo  to  Trower,  pp.  83,  163. 
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introduction  of  machinery  into  industry  redounded  to  the 
advantage  of  the  wage-earners  and  of  society  in  general. 
"  Ever  since  I  first  turned  my  attention  to  questions  of 
political  economy," — he  confessed  in  1821 — "I  have  been  of 
opinion,  that  such  an  application  of  machinery  to  any  branch 
of  production,  as  should  have  the  effect  of  saving  labour, 
was  a  general  good,  accompanied  only  with  that  portion  of 
inconvenience  which  in  most  cases  attends  the  removal  of 
capital  and  labour  from  one  employment  to  another."^ 

Thus  in  1815,  in  the  "Essay,"  Ricardo  had  pointed  out 
that  the  certain  tendency  of  a  low  money  price  of  corn  "  for 
a  long  time  to  ameliorate  the  condition  of  the  labouring 
classes  .  .  .  would  be  nearly  the  same  as  the  effects  of  im- 
proved machinery,  which  it  is  now  no  longer  questioned,  has 
a  decided  tendency  to  raise  the  real  wages  of  labour,"^  In 
the  first  and  second  editions  of  the  "  Principles,"  this  view 
seems  to  have  been  taken  more  or  less  for  granted,  the  only 
reference  to  machinery  being  an  incidental  allusion :  "  Thus 
then  is  the  public  benefited  by  machinery :  these  mute  agents 
are  always  the  produce  of  much  less  labour  than  that  which 
they  displace,  even  when  they  are  of  the  same  money 
value."'' 

Twelve  months  later,  when  McCuUoch,  in  a  paper  on 
"  Taxation  and  the  Corn  Laws  "  in  the  Edinburgh  Review 
(January,  1820)  declared :  "  The  fixed  capital  invested  in  a 
machine  must  always  displace  a  considerably  greater  quan- 
tity of  circulating  capital, — for  otherwise  there  could  be  no 
motive  to  its  erection ;  and  hence  its  first  effect  is  to  sink 
rather  than  to  increase  the  rate  of  wages " — Ricardo 
promptly  demurred :  "  The  employment  of  machinery  I  think 
never  diminishes  the  demand  for  labour — it  is  never  a  cause 
of  a  fall  in  the  price  of  labour,  but  the  effect  of  its  rise.  If 
one  man  erected  a  steam  engine  because  it  was  just  cheaper 
to  employ  the  engine  than  human  labour,  and  if  this  were 
followed  by  a  fall  in  the  price  of  labour,  it  would  be  no 

'Principles  (1821),  pp.  466-7. 
*  Essay,  p.  40. 
'Principles   (1819),  p.  39. 
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other  man's  interest  to  prefer  also  the  use  of  the  machine."^ 
But  at  some  time  in  between  1819  and  1821  Ricardo's 
views  upon  this  subject  underwent  what  he  himself  termed 
"  a  considerable  change."  The  third  edition  of  the  "  Prin- 
ciples "  appeared  in  1821  with  a  new  chapter  'on  the  sub- 
ject of  Machinery,  and  on  the  effects  of  its  improvement  on 
the  interests  of  the  different  classes  of  the  State.'  Ricardo 
gives  no  other  explanation  of  the  origin  of  the  change  than 
"  further  reflection,"  and  the  only  clue  is  that  afforded  by 
the  citation  in  the  chapter  of  a  paragraph  from  Barton's 
tract  "  On  the  Condition  of  the  Labouring  Classes  of  So- 
ciety," with  commendatory  expressions :  "  Mr.  Barton,  in 
the  above  publication,  has,  I  think,  taken  a  correct  view  of 
some  of  the  effects  of  an  increasing  amount  of  fixed  capital 
on  the  conditions  of  the  labouring  classes.  His  Essay  con- 
tains much  valuable  information."- 

Ricardo's  contention  is,  in  brief,  that  when  "  improved 
machinery  is  suddenly  discovered,  and  extensively  used  " — 
capital  will  be  diverted  from  existing  employment,  instead 
of  being  saved  and  accumulated  as  happens  when  "  dis- 
coveries are  gradual."  In  the  case  of  such  diversion  there 
may  result  "a  diminution  of  gross  produce;  and  whenever 
that  is  the  case,  it  will  be  injurious  to  the  labouring  class, 
as  some  of  their  number  will  be  thrown  out  of  employment, 
and  population  will  become  redundant,  compared  with  the 
funds  which  are  to  employ  it."^ 

Immediately  upon  its  appearance,  Ricardo  caused  a  copy 
of  the  new  edition  of  the  "  Principles  "  to  be  sent  to  Mc- 
Culloch.  Nothing  more  than  bare  intimation  of  a  radical 
change  in  view  preceded  actual  transmission  of  the  printed 
chapter,  and  the  effect  upon  McCulloch,  who  in  an  article 
in  the  Edinburgh  Review  (March,  1821)  on  the  "Effects 
of  Machinery  and  Accumulation" — had  just  declared:  "no 
improvement  of  machinery  can  possibly  diminish  the  de- 
mand for  labour,  or  reduce  the  rate  of  wages,"  was  dismay 

^  Letters  of  Ricardo  to  McCulloch,  p.  57. 
^Principles  (1821),  p.  480  n. 
'Ibid.,  pp.  472,  478. 
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and  indignation.^  In  forwarding  the  volume  Ricardo  in- 
vited criticism  and  the  warmth  of  the  reply  suggests  how 
deeply  the  soul  of  the  Scotch  economist  was  harrowed  at 
the  fancied  apostasy ;  "  it  will  arm  those  who  have  contended 
that  Political  Economy  is  a  fabric  without  a  foundation,  with 
any  additional  arguments  in  favor  of  that  opinion "... 
"  little  did  I  expect  after  reading  your  triumphant  answer  to 
the  arguments  of  Mr.  Malthus  that  you  were  so  soon  to 
shake  hands  with  him,  and  to  give  up  all."^ 

Ricardo's  response  was  characteristically  modest  but  firm, 
and  the  vindication  which  accompanied  it  helpfully  supple- 
ments the  formal  exposition  of  his  changed  thought.^  The 
issue  having  been  clearly  defined,  further  discussion  was  by 
tacit  consent  omitted.  But  Ricardo  lost  no  legitimate  oppor- 
tunity to  reassert  his  opinion,*  and  McCulloch's  attitude  had 
in  1825  so  far  changed  that  he  could  speak  of  the  "  Case 
supposed  by  Mr.  Ricardo,  with  respect  to  IMachinery"  as 
"possible,  but  exceedingly  unlikely  ever  to  occur."' 

Ricardo's  "  Principles  of  Political  Economy  and  Taxa- 
tion"  was  published  in  the  spring  of  1817.  We  have  seen 
that  the  treatment  of  value  therein  contained  was  designed 
less  as  an  independent  exposition  than  as  a  warrant  for  the 
proposition  that  higher  wages  do  not  necessarily  mean 
higher  prices.  But,  just  as  in  the  case  of  Malthus's  first 
statement  of  "  the  principle  of  population,"  it  was  less  the 


*  Letters  of  Ricardo  to  McCulloch,  p.  103. 

*  Ibid.,  pp.  105-106. 
'Ibid.,  p.  105. 

*0n  June  25,  1821 — a  week  after  he  had  written  to  McCulloch 
as  above — Ricardo  presided  ovei  a  meeting  of  the  recently  organized 
Political  Economy  Club,  and  proposed  the  following  query  for  dis- 
cussion :  "  Whether  Machinery  has  a  tendency  to  diminish  the 
demand  for  labour?"  At  the  two  succeeding  meetings  (December 
3,  1821,  and  January  14,  1822),  the  discussion  was  postponed  in  con- 
sequence of  Ricardo's  absence  from  London.  On  February  4, 
1822,  the  topic  was  considered ;  "  but  I  could  hardly  satisfy  myself 
of  the  general  opinion  " — Ricardo  wrote  to  McCulloch  a  few  days 
later.  Further  discussion  was  again  postponed  to  a  later  meeting 
when  Mill  and  Torrens  might  be  present,  but  it  was  not  then 
resumed. 

'Principles  of  Political  Economy   (1825),  p.   165. 
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conclusion  than  the  argument  which  was  assailed.  Ricardo 
found  himself  called  upon  not  to  establish  any  such  novel 
proposition  as  that  prices  sometimes  fell  as  wages  rose,  but 
more  fundamentally  to  vindicate  "  embodied  labour  "  as  the 
soundest  theoretical  and  the  best  practical  measure  of  value. 

This  controversy  appears  to  have  begun  with  the  appear- 
ance of  McCulloch's  highly  laudatory  notice  of  Ricardo's 
book  in  the  Edinburgh  Review  for  June,  1818.  Six  months 
earlier  McCuUoch,  writing  in  the  Scotsman,  had  defended 
certain  of  Ricardo's  doctrines  from  a  violent  attack  in  the 
British  Review.^  But  the  ampler  space  of  the  quarterly  first 
enabled  him  to  present ''  an  accurate  exposition  of  the  nature, 
as  well  of  those  general  principles  which  Mr.  Ricardo  has 
been  the  first  to  ascertain,  as  of  those  which  he  has  adopted 
from  late  writers,  and  combined  with  the  others  into  one 
harmonious,  consistent,  and  beautiful  system."-  Dispro- 
portionate in  plan,  marred  by  occasional  inaccuracy  and 
artificial  simplicity,  the  review  was  nevertheless  character- 
ized by  all  of  the  intelligibleness  and  definiteness  of  ]\Ic- 
Culloch's  expository  writing.  It  is  still  to  be  read  wath 
profit  by  the  troubled  student  of  the  Ricardian  economics, 
while  for  the  period  in  which  and  the  circles  for  whom  it 
was  written  it  was  nothing  short  of  a  boon.  Even  James 
Mill  regarded  it  as  "  a  masterly  essay  on  the  science,  [and 
one  that]  will  very  much  assist  to  disseminate  correct  views 
on  a  very  intricate  part  of  it."^ 

The  theory  of  value  and  the  use  of  "  embodied  labour  " 
as  its  measure  figured  as  the  starting-point  of  !\IcCulloch's 
exposition.  Thereafter  the  propositions  that  the  accumula- 
tion of  capital  and  the  payment  of  rent  have  no  effect  what- 
ever in  increasing  the  real  price  of  commodities,  and  that  a 
rise  of  wages  is  never  followed  by  an  increase  of  prices, 
were  developed  and  stated  with  a  precise  absoluteness  that 
could  not  fail  to  challenge  rejoinder  from  those  who  were 
already  on  the  verge  of  dissent. 

^Letters  of  Ricardo  to  Malthus,  pp.  145,  146. 
^  Edinburgh  Review,  June,  1818,  p.  87. 
*  Letters  of  Ricardo  to  McCuUoch,  p.  11. 
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The  first  serious  protest  came  from  Torrens,  in  his 
"  Strictures  on  Mr.  Ricardo's  Doctrine  respecting  Exchange- 
able Vakie  "  in  the  Edinburgh  Magazine  and  Literary  Mis- 
cellany of  October,  1818.  Some  time  before,  Ricardo  and 
Torrens  had  had  "  a  long  conversation  on  this  question,  with- 
out convincing  each  other  "  ;^  but  the  public  criticism  clari- 
fied the  issue  and  compelled  attention.  Adam  Smith  had 
been  careful,  Torrens  stated,  to  limit  the  principle  that  the 
quantity  of  labor  measures  value  to  the  first  and  rude  state 
of  society ;  and  Ricardo,  in  going  further,  had  gone  wrong. 
Ricardo  admitted  that  the  principle  which  he  had  asserted 
would  not  hold  of  capitals  possessing  unequal  degrees  of 
durability,  but  said  they  were  exceptional  cases.  They  were 
not  the  exceptional,  but  the  common  cases,  replied  Torrens, 
and  therefore  Ricardo's  principles  were  entirely  subverted 
by  them.  Even  when  the  capitals  possessed  equal  dura- 
bility, the  labor  which  they  put  in  motion  might  be  diflferent 
and  unequal ;  but  competition  would  still  bring  the  value  of 
the  products  to  the  same  point.  Hence,  although  equal 
values  no  doubt  emerged  when  equal  capitals  set  equal  quan- 
tities of  labor  in  motion,  there  need  be  no  necessary  con- 
nection between  the  two  circumstances,  and  the  values 
might  be  equal  in  quite  different  cases  also.  It  was  not, 
therefore,  the  quantity  of  labor  that  determined  exchange- 
able value ;  and  Ricardo  had  mistaken  "  an  accidental  coin- 
cidence for  a  necessary  connexion."  The  writer  summed 
up :  "  Whenever  capitals  consist  of  different  proportions  of 
raw  materials  and  wages,  whenever  the  rate  of  wages  hap- 
pens to  go  higher  in  one  business  than  in  another,  whenever 
capitals  are  of  different  degrees  of  durability,  and  when- 
ever being  of  equal  durability,  the  expenditure  for  wages  is 
different,  the  value  of  the  products  will  not  be  in  propor- 
tion to  the  quantity  of  labour  employed  on  them."^ 

McCulloch  promptly  supplemented  his  service  as  expositor 
by  activity  as  champion.  In  the  very  next  issue  of  the  same 
magazine   he   undertook  to   explain   that   under  the   term 

*  Letters  of  Ricardo  to  McCulloch,  p.  14. 
Mbid.,  p.  16. 
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"  labour  "  Ricardo  included  not  only  the  labor  employed  on 
the  capital  after  its  accumulation,  but  the  labour  employed 
in  actually  accumulating  capital,  "  the  labour  expended  in 
forming  the  capital."  In  short,  "  What  is  capital  but  accu- 
mulated labour?"^ 

But  McCulloch's  explanation  was  much  too  limited  and 
unreal  to  be  entirely  acceptable  to  Ricardo.  Moreover, 
Torrens's  criticisms  were  supplemented  by  similar  expres- 
sions from  other  quarters.  As  early  as  September,  1817, 
Malthus  had  given  Ricardo's  work  a  second  careful  perusal, 
and  had  found  the  measure  of  value — in  Ricardo's  phrase, 
one  of  "  a  very  few  important  points  on  which  we  materi- 
ally differ  " — and  had  won  from  him  the  free  admission  that 
the  proposed  theory  of  value  did  not  hold  good  in  different 
countries  when  profits  were  different.^  Similarly,  some 
months  later,  the  outcome  of  discussions  between  Lord  King, 
Wishaw,  and  Malthus,  was  recorded  by  Ricardo  as  agree- 
ment that  "  the  measure  of  value  is  not  what  I  have  repre- 
sented it  to  be."^ 

It  is  likely  that  such  criticisms  strengthened  the  con- 
viction, present  to  some  extent  from  the  first  in  Ricardo's 
mind,  that  the  claim  of  "  embodied  labour "  to  serve  as  a 
measure  of  value  must  be  relative  rather  than  absolute 
excellence.  The  demands  of  his  publisher  for  a  second 
edition  of  the  "  Principles  of  Political  Economy  and  Taxa- 
tion "  opportunely  permitted  some  formal  expression  to  this 
belief;  and,  when  the  book  actually  appeared  early  in  1819, 
the  initial  chapter  '  on  value '  contained  textual  changes 
which,  although  not  vital,*  may,  in  the  light  of  what  had 
gone  before,  be  regarded  as  highly  significant.  The  formal 
break  marking  the  limit  of  the  first  statement  of  the  theory 
of  value  had  disappeared.     The  text  of  the  chapter  was 

^Letters  of  Ricardo  to  McCulIoch,  p.  16;  see  also  Letters  of 
Ricardo  to  Trower,  p.  66. 

*  Letters  of  Ricardo  to  ^Malthus,  p.   139. 

"Ibid.,  p.  148. 

*The  edition  "  has  nothing  new  in  it,  as  I  have  not  had  the  courage 
to  recast  it,"  wrote  Ricardo  to  Say  on  January  11,  1820;  see  Letters 
of  Ricardo  to  IMalthus,  p.  166. 
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divided  into  five  sections  with  italicized  summary  headings, 
which,  read  in  sequence,  clearly  suggest  the  passing  of  the 
prime  purpose  of  the  chapter  from  demonstration  of  the 
proposition  that  higher  wages  do  not  necessarily  mean 
higher  prices  to  a  more  accurately  qualified  statement  of 
the  practicability  of  "  embodied  labour "  as  a  measure  of 
value.  Careful  examination  of  the  limited  number  of 
changes  introduced  in  the  text  of  the  chapter  itself  con- 
firms this  impression,  and  reveals  a  visible  effort  to  make 
the  chapter  turn  thenceforth  upon  the  measure  of  value 
rather  than  upon  correlated  dicta.^  Whatever  Ricardo's 
intention  may  have  been,  and  whether  in  consequence  of 
Torrens's  criticisms  or  for  other  reasons,  certainly,  as  far  as 
formal  expression  is  concerned,  the  second  edition  of  the 
"  Principles  "  showed  an  appreciable  increase  of  reserve  in 
the  advocacy  of  "  embodied  labour  "  as  a  universal  measure 
of  value. 

In  the  early  spring  of  1820  appeared  Malthus's  "  Prin- 
ciples of  Political  Economy  "  with  an  entire  section  devoted 
to  a  vigorous  and  effective  criticism  of  the  adequacy  '  of  the 
labour  which  a  commodity  has  cost,  considered  as  a  meas- 
ure of  exchangeable  value.'  Even  more  clearly  than  Tor- 
rens,  Malthus  emphasized  the  impracticability  of  the  labour 
measure  in  the  case  of  commodities  produced  by  different 
proportions  of  fixed  and  circulating  capital  or  by  identical 
amounts  of  capital  used  for  unequal  periods  of  time.  To 
these  admitted  exceptions  to  Ricardo's  measure  he  added 
three  new  categories,  arising  respectively  from  (a)  "the 
quantity  of  foreign  commodities  used  in  manufactures," 
(h)  "the  acknowledged  eflFects  of  taxation,"  and  (c)  "the 
almost  universal  prevalence  of  rent  in  the  actual  state  of 
all  improved  countries."-     Malthus  accordingly  reached  the 

*Thus  see  the  last  paragraph  of  page  33  of  the  first  edition,  re- 
placed by  the  last  paragraph  of  page  31  of  the  second  edition;  the 
last  paragraph  of  page  41  of  the  first  edition,  replaced  by  the  last 
paragraph  of  page  39  of  the  second  edition ;  and,  most  noteworthy, 
the  three  concluding  paragraphs  of  pages  47-48  of  the  first  edition, 
reduced  by  compression  and  omission  to  the  less  prominently  placed 
paragraphs  terminating  section  v.  (pages  39-40  of  the  second 
edition). 

*  Principles  of  Political  Economy  (1820),  p.  104. 
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definite  conclusion  that  the  quantity  of  labour  which  a  com- 
modity has  cost  in  its  production  is  neither  a  correct  meas- 
ure of  relative  value  at  the  same  time  and  at  the  same  place 
nor  a  measure  of  real  value  in  exchange  in  different  coun- 
tries and  at  different  periods.^ 

Had  Malthus,  like  Torrens,  stopped  with  negative  criti- 
cisms, his  position  would  have  been  secure.  But  the  posi- 
tive measure  proposed  by  him  in  substitution — "  a  mean 
between  corn  and  labour " — was  as  empirical  as  it  was 
curious,  and  served  merely  to  weaken  his  prime  attack. 

No  less  promptly  than  upon  the  occasion  of  Torrens's 
criticisms  did  McCulloch  enter  the  lists  in  defence  of 
Ricardo's  doctrine  against  Malthus's  attack,  this  time  in  the 
columns  of  the  Scotsman.  With  the  general  tenor  of  the 
vindication  Ricardo  appears  to  have  been  content.  "  You 
have  with  your  usual  ability  " — he  wrote  in  acknowledgment 
— "met  Mr.  Malthus  on  what  I  consider  his  strongest 
ground,"  and  then,  in  pleased  acceptance  of  discipleship, 
"  I  assure  you  that  I  am  highly  gratified  in  having  suc- 
ceeded so  well  in  my  imperfect  statements,  as  to  engage  you 
in  their  defence,  for  I  should  have  no  chance  of  procuring 
their  admission  into  other  people's  minds,  without  your 
powerful  assistance."^ 

But  Ricardo  was  his  own  severest  critic;  and,  however 
satisfactorily  McCulloch's  formalism  might  explain  away 
the  specific  objections  of  commentators,  it  failed  to  restore 
tranquillity  to  the  author's  mind.  The  cases  which  had 
before  been  recognized  as  "  exceptional "  now  began  to 
take  on  co-ordinate  importance;  and,  writing  to  McCulloch 
in  May,  1820,  Ricardo  declared :  "  After  the  best  considera- 
tion that  I  can  give  to  the  subject,  I  think  that  there  are 
two  causes  which  occasion  variations  in  the  relative  value 
of  commodities:  ist,  the  relative  quantity  of  labour  re- 
quired to  produce  them;  2nd,  the  relative  times  that  must 
elapse  before  the  result  of  such  labour  can  be  brought  to 
market.     All  the  questions  of  fixed  capital  come  under  the 

^Letters  of  Ricardo  to  McCulloch,  p.  108. 
^Ibid.,  p.  63. 
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second  rule,  which  I  will  endeavour  to  explain  if  you  should 
wish  it."^ 

This  first  explicit  recognition  of  the  co-ordinate  influ- 
ence of  production-time  in  determining  relative  value — des- 
tined to  remain  thereafter  an  unsurmountable  barrier  in 
Ricardo's  mind  to  the  universal  validity  of  the  labour  meas- 
ure— made  McCulloch  fairly  "  tremble  for  the  ark  of  his 
covenant,"  and  we  may  well  conceive  the  troubled  inquiry 
which  came  from  Edinburgh  to  London.  Ricardo  responded 
with  a  clear  exposition  of  "  the  effects  which  the  relative 
times  before  commodities  can  be  brought  to  market  have 
on  their  prices,  or  rather  on  their  relative  value."-  The 
particular  point  at  issue  was  the  impracticability  of  Mal- 
thus's  proposed  measure  of  value  rather  than  the  entire 
accuracy  of  Ricardo's.  Having  expressed  himself  in  no 
uncertain  tone  upon  this  matter,  Ricardo  added  with  charac- 
teristic frankness:  "It  must  be  confessed  that  this  subject 
of  value  is  encompassed  with  difficulties.  I  shall  be  very 
glad  if  you  succeed  in  unravelling  them,  and  establish  for  us 
a  measure  of  value  which  shall  not  be  liable  to  the  objec- 
tions which  have  been  brought  against  all  those  hitherto  pro- 
posed. I  sometimes  think  that  if  I  were  to  write  the  chapter 
on  value  again  which  is  in  my  book,  I  should  acknowl- 
edge that  the  relative  value  of  commodities  was  regulated 
by  two  causes  instead  of  by  one,  namely,  by  the  relative 
quantity  of  labour  necessary  to  produce  the  commodities  in 
question,  and  by  the  rate  of  profit  for  the  time  that  the 
capital  remained  dormant,  and  until  the  commodities  were 
brought  to  market.  Perhaps,  I  should  find  the  difficulties 
nearly  as  great  in  this  view  of  the  subject  as  in  that  which 
I  have  adopted."^ 

It  is  likely  that  in  the  detailed  "  Notes  on  Malthus," 
written  in  the  autumn  of  1820,  Ricardo  fulfilled  something 
of  the  intention  herein  expressed.  But  yielding  to  the 
counsel  of  AlcCulloch  and  Mill  to  avoid  giving  his  treatise 

'Letters  of  Ricardo  to  McCulloch,  p.  65. 

Mbid.,  p.  69. 

'  Ibid.,  pp.  71-72. 
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too  controversial  a  character,  this  commentary  was  with- 
held from  publication,  and  the  missing  manuscript  still  re- 
mains an  important  desideratum  in  the  study  of  Ricardo's 
economic  system.^ 

By  the  end  of  1820,  however,  Murray,  the  publisher,  had 
again  begun  to  clamor  for  a  new  edition  of  the  "  Principles 
of  Political  Economy  and  Taxation " ;-  and  Ricardo  was 
enabled  to  realize  in  some  degree  his  definitely  conceived 
purpose.  The  urgency  of  the  printer  (the  chapter  'on 
value'  forming  the  first  sheets),  Ricardo's  unwillingness  to 
enlarge  the  book  greatly  or  to  increase  its  controversial 
elements,^  uncertainty  as  to  the  future  of  the  "  Notes  on 
Malthus,"  and,  most  of  all,  the  actual  existence  of  a  chapter 
*  on  value,'  resulted  in  "  a  few  additions  to  the  first  chapter," 
designed  "to  explain  more  fully  than  in  the  last  [edition] 
my  opinion  on  the  difficult  subject  of  value,"*  instead  of 
the  thoroughgoing-reconstruction  which  might  have  resulted 
"  if  I  were  to  write  the  chapter  on  value  again. "^ 

But,  withal,  the  chapter  '  on  value '  in  the  "  Principles  " 
of  1821  is  in  content  and  tendency  very  different  from  that 
in  the  original  edition  of  181 7  and  a  conspicuous  though 
logical  advance  over  that  in  the  edition  of  1819.  Ricardo's 
purpose,  first  and  foremost,  was  no  longer  to  refute  the 
proposition  that  higher  wages  were  the  cause  of  higher 
prices,  but  to  show  that  embodied  labor  was  the  most  prac- 
ticable measure  of  value  and  that  gold  was  its  most  service- 
able standard  expression.  The  "  received  doctrines "  of 
Adam  Smith  and  succeeding  writers,  that  a  rise  in  the  price 
of  labor  would  be  followed  by  a  rise  in  the  price  of  all  com- 
modities, was  disproved  by  inference  rather  than  in  detail; 
and  the  compatibility  of  higher  wages  and  lower  prices  was 
relegated  to  incidental  statement.®     On  the  other  hand,  the 

^  The  Notes  would  have  occr.pied  about  150  printed  pages,  and 
would  probably  have  appeared  as  an  appendix  to  the  third  edition 
of  the  Principles ;  cf.  Letters  of  Ricardo  to  Trower,  p.  141. 

"  Letters  of  Ricardo  to  McCulloch,  p.  87. 

^Letters  of  Ricardo  to  Alalthus,  p.   172. 

^  Advertisement  to  the  Third  Edition  of  the  Principles,  ix. 

^Letters  of  Ricardo  to  McCulloch,  p.  71. 

*  Principles   (1821),  p.  45. 
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exceptions  to  the  universal  applicability  of  "  embodied 
labour  "  as  a  measure  of  value  were  no  longer  glossed  over 
as  negligible,  but  described  in  sequence.  Alterations  in 
the  rate  of  profits  were  recognized  as  co-ordinate  in  kind, 
though  not  in  degree,  with  "  embodied  labour "  as  a  deter- 
minant of  value.  Ricardo  asserted  with  a  new  distinctness 
that  "  it  would  be  wrong  wholly  to  omit  the  consideration 
of  the  effect  produced  "  thereby ;  and  if,  he  added,  "  it  would 
be  equally  incorrect  to  attach  more  importance  to  it,"^  it 
was  for  the  reason  that  "  this  cause  of  the  variation  of  com- 
modities is  comparatively  slight  in  its  effects."^  Thence- 
forth the  prominence  of  "  embodied  labour "  in  Ricardo's 
treatment  of  value,  to  the  relative  neglect  of  other  influences, 
was  the  result  of  deliberate  convention  rather  than  of  culp- 
able neglect.^ 

To  both  James  Mill  and  McCulloch  the  modified  views  of 
Ricardo  appear  to  have  given  concern.  In  the  spring  of 
1821,  hard  upon  the  heels  of  the  third  edition  of  Ricardo's 
"  Principles,"  appeared  Mill's  "  Elements  of  Political  Econ- 
omy," designed,  as  Ricardo  wrote  to  McCulloch,  "  to  steer 
clear  if  possible  of  the  difficult  word  value."*  But  it  was  the 
difficulties  of  the  concept  rather  than  the  concept  itself  which 
were  avoided ;  for  Mill  restated  the  theory  of  a  "  labour 
embodied  "  measure  with  absolute,  uncompromising  rigidity. 
Beyond  admitting  that,  "  In  estimating  equal  quantities  of 
labour,  an  allowance  would,  of  course,  be  included  for 
different  degrees  of  hardness  and  skill, "°  he  recognized  none 
of  the  exceptions  to  the  measure  which  Ricardo  described. 
Capital  was  merely  "  hoarded  labour,  that  which  has  been 
the  result  of  former  labour,  and  either  is  applied  in  aid  of 
the  immediate  labour,  or  is  the  subject-matter  upon  which 
it  is  bestowed."®  Three  years  later  Mill  took  notice  of  the 
time  element  in  value  measurement,  only  to  deny  vigorously 


'Principles  (1821),  p.  33. 
*Ibid.,  p.  32. 
» Ibid.,  pp.  33-34. 

Letters  of  Ricardo  to  McCulloch,  p.  92. 

Elements  of  Political  Economy  (1821),  p.  72. 

Ibid.,  p.  75. 
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its  influence.^  But  in  1821  he  could  sum  up  decisively,  "It 
thus  appears,  by  the  clearest  evidence,  that  quantity  of 
labour,  in  the  last  resort,  determines  the  proportion  in  which 
commodities  exchange  for  one  another. "- 

Some  intimation  has  already  been  given  of  McCulloch's 
anxiety.^  The  discussion  on  value  in  Ricardo's  "  Notes  on 
Malthus "  appears  to  have  caused  further  concern,*  and 
Ricardo  himself  sought  by  preparatory  explanation  to  soften 
the  blow  which  he  knew  would  fall  with  the  appearance  of 
the  third  edition  of  the  "  Principles."^  But  !McCulloch,  like 
Mill,  was  unyielding,  and  continued  to  maintain  in  his 
private  classes  and  public  lectures  in  Edinburgh  a  rigid  labor 
measure."  Early  in  1822  he  submitted  his  manuscript  notes 
to  Ricardo  •''  and,  if  in  the  resultant  criticism  the  issue  was 
not  emphasized,  the  difference  was  none  the  less  clear  and 
substantial.® 

Parliamentary  duties,  corn-law  agitation,  fiscal  discus- 
sions, and  a  continental  tour  absorbed  Ricardo's  time  and 
attention  during  1822.  But  early  in  1823,  probably  in  con- 
sequence of  the  discussion,  in  Parliament  and  out,  of  the 
effects  of  the  Bank's  resumption  of  specie  payments  upon 
general  prices,  the  subject  of  value  again  became  of  high  theo- 
retical interest  to  the  little  coterie  of  economists  of  which 
Ricardo  had  become  an  important  member.  At  a  meeting 
of  the  Political  Economy  Club  on  February  3,  1823,  with 
Torrens  in  the  chair  and  with  Malthus,  Ricardo,  Tooke, 
Mill,  and  Mushet  among  those  present,  a  subject  of  discus- 
sion (proposed  by  Torrens)  was,  "What  are  the  circum- 
stances which  determine  the  exchangeable  value  of  commodi- 

^  Elements  of  Political  Economy  (2d  edition,  1824),  p.  95  et  seq. 

'Ibid.  (1821),  p.  74. 

^  See  p.  108  above. 

■'Letters  of  Ricardo  to  McCulloch,  p.  94. 

^Ibid.,  pp.  94-96. 

®Ibid.,  p.  118;  cf.  also  McCulloch,  Discourse  on  the  Rise,  Progress. 
Peculiar  Objects,  and  Importance  of  Political  Economy  (1824),  p. 
66  et  seq. 

'Letters  of  Ricardo  to  McCulloch,  pp.  128,  132. 

^Ibid.,  pp.  131,  132. 
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ties?"^  The  minutes  of  the  Club  note  significantly,  "This 
last  question  was  adjourned  till  the  next  meeting" — a  pro- 
cedure which  suggests  Maria  Edgeworth's  story  of  the 
gentleman  who  answered  "  when  asked  if  he  would  be  of 
the  famous  Political  Economy  Club,  that  he  would,  when- 
ever he  could  find  two  members  of  it  that  agree  in  any 
one  point."-  Two  months  later,  however,  debate  upon  the 
same  topic  was  resumed  f  and  at  a  third  meeting  the  related 
query,  "  Can  there  be  an  increase  of  Riches  without  an 
increase  of  Value?"  was  discussed.* 

This  theoretical  debate  was  supplemented  by  the  appear- 
ance early  in  1823  of  Blake's  "  Observations  on  the  Expend- 
iture of  Government "  and  Malthus's  "  Measure  of  Value," 
and  a  little  later  by  Western's  motion  in  the  House  of  Com- 
mons for  the  appointment  of  a  committee  to  inquire  into  the 
effects  of  resumption.  In  each  case  the  questions  involved 
were,  whether  the  alteration  in  prices  was  due  to  an  appre- 
ciation of  gold  or  to  a  depreciation  of  paper,  and  what 
standard  measure  afforded  the  best  means  of  determining 
this  fact. 

Of  the  three  circumstances,  Malthus's  tract  came  to 
Ricardo  as  the  most  direct  challenge.  Abandoning  his 
earlier  proposal  of  1820  of  a  mean  between  corn  and  labor  as 
a  measure  of  value,^  and  more  dissatisfied  than  ever  with 
Ricardo's  proposed  measure,  Malthus  announced  his  definite 
adherence  to  the  "  labour  commanded "  theory  of  Adam 
Smith.  He  asserted  that  relative  value  was  measured  by 
the  amount  of  "  accumulated   and   immediate  labour   ex- 

^  Minutes  and  Proceedings,  1821-82,  vol.  iv,  p.  56.  The  discus- 
sion was  originally  fixed  for  the  meeting  held  on  December  2,  1822, 
and  it  was  Torrens's  comments  thereon  in  The  Traveller  which 
evoked  John  Stuart  Mill's  earliest  economic  writing. 

^Life  and  Letters  of  Maria  Edgeworth,  vol.  ii,  p.  408. 

*  Minutes  and  Proceedings,  1821-82,  vol.  iv,  p.  57.  Sir  Henry 
Parncll  presided ;  and  Tooke,  Senior,  Warburton,  James  Mill,  Grote, 
Malthus,  Ricardo,  and  J.  S.  Mill   (as  a  visitor)  were  present. 

*  Minutes  and  Proceedings,  1821-82,  vol.  iv,  p.  59.  McCulloch  was 
present  as  a  visitor.  This  was  the  last  meeting  held  in  Ricardo's 
lifetime;  but  the  subject  of  value  continued  to  engage  the  attention 
of  the  club  for  some  time  thereafter. 

*  Measure  of  Value,  p.  23,  note. 
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pended  on  the  commodity,  together  with  the  ordinary  profits 
estimated  upon  such  advances."^  But  this  composite  "  must 
necessarily  be  the  same  as  the  quantity  of  labour  which  they 
will  command ; "-  and,  since  the  quantity  of  labor  worked  up 
in  a  commodity  could  not  in  many  cases  be  practically  ascer- 
tained, whereas  the  amount  of  labor  which  it  would  com- 
mand was  evident  and  palpable,  the  "  commanded  labour " 
theory  was  at  once  theoretically  sound  and  practically  ser- 
viceable. 

The  animated  controversy  which  continued  through  the 
spring  and  summer  of  1823  formed  the  final  episode  of 
Ricardo's  scientific  life.  Long  letters  relating  thereto  passed 
between  Ricardo  and  Malthus,  and  were  summarized  or 
actually  transmitted  with  detailed  commentaries  to  Trower 
and  McCulloch.  Mrs.  Grote  tells  of  dinners  at  "  Threddle  " 
where  Mill,  Ricardo,  and  McCulloch  (then  visiting  London, 
and  later  Gatcomb  Park)  had  interminable  discussions  upon 
the  measure  of  value. ^  Similarly,  Ricardo  wrote  to  Trower 
that  Warburton  and  Torrens — to  say  nothing,  doubtless,  of 
Blake  and  Tooke  and  other  members  of  the  group — had 
"their  particular  view"  as  to  a  proper  measure  of  value.* 

In  so  far  as  this  final  contribution  of  Ricardo  to  the 
value  controversy  jx)ssessed  any  distinctive  characteristic,  it 
was  the  prominence  accorded  gold  as  a  practical  rather  than 
"  embodied  labour "  as  an  ideal  measure  of  value.  This 
was  in  part  a  reflex  of  contemporary  Parliamentary  debate, 
in  part  a  reaction  from  McCulloch's  insistence  upon  "the 
mathematical  accuracy"^  of  the  labor  measure.  As  against 
all  of  his  adversaries,  Ricardo  continued  to  assert  that  an 
invariable  measure  of  value  was  unobtainable,  and  that  we 
can  only  make  "  the  best  choice  amongst  confessedly  im- 
perfect measures."*^  To  ]\IcCulloch  and  Mill  he  made 
further  answer  that  a  rigid  labor  measure  accounted  for 

^  Measure  of  Value,  p.  14. 

'  Ibid.,  p.  16. 

^  Bain,  James  Mill,  p.  208. 

*  Letters  of  Ricardo  to  Trower,  p.  206. 

^  Letters  of  Ricardo  to  McCulloch,  p.  174. 

®Ibid.,  p.  177. 
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variations  arising  from  more  or  less  labor  being  required  to 
produce  commodities,  but  that  it  failed  with  respect  to  varia- 
tions brought  about  by  the  use  of  varying  proportions  of 
labor  and  capital.  "  For  these  variations,"  he  added,  "  there 
has  never  been,  and  I  think  never  will  be,  any  perfect 
measure  of  value."^  To  Malthus  he  similarly  replied  that, 
inasmuch  as  the  great  mass  of  commodities  awaiting  ex- 
change were  produced  by  the  union  of  labor  and  capital  for 
a  certain  length  of  time  rather  than  by  either  labor  or 
capital  alone,  a  measure  of  value  such  as  money,  compounded 
of  two  elements,  wages  and  profits,  was  more  serviceable  for 
practical  purposes  than  a  measure  representing  wages  alone, 
such  as  "  embodied  labour,"  or  profits  alone,  such  as  old 
oak-trees  or  a  pipe  of  old  wine. 

It  is  idle  to  conjecture  to  what  extent  Ricardo,  had  his  life 
been  spared  a  few  years  longer,  would  have  penetrated 
further  into  the  value  maze.  He  had  come  to  a  full  sense 
of  its  intricacy,  and  had  passed  beyond  the  stage  of  disputa- 
tion. Certainly,  he  would  never  have  remained  long  quies- 
cent in  doctrinal  agnosticism.  All  that  we  know  of  his  in- 
tellectual tenacity  and  his  logical  method  suggest  that  he 
would  have  forged  steadily  ahead,  ultimately  to  attain,  if  not 
the  central  truth,  at  least  a  station  far  in  advance  of  his 
disciples  and  his  critics,  and  not  far  removed  from  that 
which  his  most  sympathetic  interpreters  have  been  inclined 
to  accord  him.^ 

*  Letters  of  Ricardo  to  McCulloch,  p.   173. 

'  See  in  this  connection  Professor  Marshall's  remarkable  note  on 
"  Ricardo's  Theory  of  Value"  in  Principles  of  Economics  (5th  ed., 
1907),  pp.  813-821,  to  which  the  present  writer,  like  so  many  other 
students  of  the  Ricardian  economics,  is  greatly  indebted. 


Ill 

The  Influence 

In  describing  the  life  and  the  work  of  David  Ricardo  as 
a  political  economist,  the  difficulties  that  present  themselves 
are  in  the  main  those  of  interpretation  and  exposition. 
There  is  a  definite  and  tangible  subject-matter,  sometimes 
elusive,  often  obscure,  but  yet  capable  of  positive  study,  and 
repaying  cautious  and  sympathetic  effort  with  secure  and 
instructive  result. 

When,  however,  we  turn  to  the  influence  of  Ricardo  upon 
the  progress  of  economic  science,  a  very  different  problem 
presents  itself.  We  have  here  to  do  with  an  indefinite  and 
intangible  materiel,  not  only  intricate  and  complex  in  itself, 
but  essentially  subjective  in  decipherment.  To  trace  the 
specific  influence  of  an  organically  related  element  in  the 
development  of  a  science,  and  above  all,  of  a  social  science, 
is  too  often  a  baffling  inquiry.  Organized  knowledge  as  to 
men,  their  thoughts,  their  activities,  not  only  affects,  as  it  is 
affected  by,  the  very  elements  studied ;  but  it  reveals,  over 
and  above  this,  the  impress  of  environment,  of  association, 
of  contact,  and  even  of  accidental  circumstance. 

This  is  the  familiar  problem  of  doctrinal  history  in  the 
social  sciences.  But  in  the  case  of  Ricardo  the  ordinary 
difficulties  of  intricate  interrelation  and  puzzling  valuation 
are  aggravated  by  new,  and  happily  for  the  historian  of 
general  economic  thought,  unusual  elements.  We  have  to 
do  not  merely  with  a  conspicuous  figure  in  a  normal 
sequence,  after  the  manner  of  much  scientific  progress  in 
the  nineteenth  century,  but  with  an  abrupt  and  radical 
change,  a  veritable  doctrinal  cataclysm,  of  which  the  mani- 
festation is  obvious  but  the  cause  subtle. 

Bitter  as  have  been  the  controversies  as  to  the  nature  and 
causes  of  Ricardo's  influence  upon  economic  science,  there 
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is  an  impressive  unanimity  as  to  the  reality  of  this  influence. 
One  body  of  opinion  ascribes  most  of  the  form  and  much 
of  the  content  of  political  economy  in  its  present  accepted 
phase  to  Ricardo.  Another  group  insist  with  Jevons  that 
this  "able  but  wrong-headed  man — shunted  the  car  of 
Economic  science  on  to  a  wrong  line."  A  third  point  out 
that  current  enlightenment  upon  many  important  practical 
economic  policies  traces  back  to  Ricardo's  illuminating 
analyses,  and  a  fourth  rejoin  that  the  great  follies  of 
economic  radicalism  which  have  embarrassed  and  delayed 
social  progress  in  the  last  half  century  are  Ricardian  in 
derivation.  All  of  these  alike  bear  testimony  to  a  funda- 
mental impress  and  a  far-reaching  consequence. 

At  the  outset  I  propose  to  consider  the  conditions — some 
personal,  some  objective — which  made  it  possible  for 
Ricardo  to  exercise  so  important  and  so  enduring  an  influ- 
ence upon  economic  thought.  This  will  lead  naturally  to  a 
review  of  the  specific  elements  which  make  up  that  influence 
and  perhaps,  in  conclusion,  to  some  appraisal. 

The  conditions  of  English  economic  life  in  the  closing 
years  of  the  Napoleonic  War  were,  as  has  been  noted, 
of  a  kind  to  elicit  a  new  economic  theory.  When  Adam 
Smith,  a  half  century  before,  projected  and  outlined  "the 
inquiry  into  the  nature  and  causes  of  the  wealth  of  nations," 
his  purpose  was  like  that  of  every  serious  economic  thinker 
of  the  hundred  and  fifty  years  preceding,  to  make  clear  in 
what  manner  the  well-being  of  the  nation  might  be  enhanced. 
He  was  convinced  that  the  general  policy  of  industrial  regu- 
lation, conceived  though  it  had  been  with  a  view  to  benefiting 
the  energy  which  it  afifected,  not  only  failed  to  accomplish 
the  end  desired  but  embarrassed  and  checked  productive 
enterprise.  On  the  other  hand,  he  appreciated  the  reac- 
tionary quality  of  French  economic  philosophy,  and  the 
extravagances  of  its  practical  formulae. 

The  "  Wealth  of  Nations  "  was  thus  in  direct  succession 
to  the  long  line  of  answers  to  the  perennially  recurring 
question  "  How  can  a  country  become  rich  and  strong,  and 
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the  people  in  it  comfortable  and  happy?"  It  was  the  ques- 
tion which  North,  Petty,  Berkeley,  Cantillon,  Hume,  Steuart 
— to  single  out  only  the  more  conspicuous  names — pro- 
pounded and  attempted  with  varying  success  to  answer. 
Even  obscure  pamphleteers  of  the  eighteenth  century  re- 
flected the  same  attitude.  Thus  the  anonymous  author  of 
"Reflections  on  the  Welfare  and  Prosperity  of  Great  Britain 
in  the  Present  Crisis  "^  declares  "  I  must  therefore  desire 
the  Reader  to  understand,  Welfare  and  Prosperity,  in  the 
Vulgar,  not  in  the  Philosophical  sense  of  the  Words,  to  agree 
with  me ;  that  to  be  happy,  is  to  be  rich ;  that  Wealth  gives 
Lustre  and  Dignity;  that  Money,  Commodities,  Stock,  &c., 
are  Wealth;  and  consequently  that  I  intend  by  the  Welfare 
and  Prosperity  of  the  Nation,  its  Opulence,  Power,  and  Pre- 
eminence. To  support  which  Power,  Opulence,  &c.,  is  the 
Object  of  my  present  Theme." 

Far  be  it,  to  suggest  any  comparison  in  content  between 
the  works  of  these  writers,  partial  and  tract-like  as  they 
often  were,  with  Adam  Smith's  great  treatise.  It  is  enough 
to  contend  that  their  purpose  was,  as  that  of  Adam  Smith, 
a  reflex  of  national  endeavor  from  the  time  of  Oliver 
Cromwell :  "  How  could  England  be  made  strong  and  her 
people  prosperous ! "  The  genius  of  Adam  Smith  showed 
itself  in  the  wonderful  acumen  with  which  he  discerned 
the  advent  of  an  industrial  era,  not  necessarily  the  coming 
of  'the  giant  industry,'  for  he  was  philosopher  not  seer, 
but  in  his  unerring  recognition  that  labor,  industry,  intelli- 
gence, frugality,  and  not  legislative  policy  and  administra- 
tive interference  were  the  avenues  to  national  welfare. 

We  have  seen  how,  in  the  notable  years  between  the  war 
with  the  American  colonies  and  the  final  overthrow  of 
Napoleon,  a  new  and  radically  different  problem  became  the 
concern  of  the  serious  observers  of  English  economic  condi- 
tions. It  was  no  longer  a  question  of  how  that  nation  could 
become  rich.  Machinery,  motive  power,  the  factory  system, 
capitahstic    organization,    the    growth    of    population,    the 

^London,  1756;  p.  2. 
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amassing  of  huge  industrial  profits,  the  swelHng  volume  of 
exported  manufactures,  the  passing  of  England  from  a  grain 
exporting  to  a  food  importing  countr}^ — had  all  made  un- 
mistakably clear  that  the  wealth  of  a  country  depended  upon 
the  quantity  and  the  quality  of  its  land,  labor  and  capital, 
and  that  the  greatest  of  these  was  labor.  The  theoretical 
principles  underlying  the  productive  process  still  awaited 
analysis  and  the  normal  development  of  economic  science 
would  have  been  in  pursuit  of  this  inquiry.  But  the  pro- 
ductive mechanism  itself  was  fairly  well  realized  and  before 
attention  could  be  given  to  the  more  rarified  speculation  a 
new  and  compelling  group  of  phenomena  had  diverted  eco- 
nomic thought. 

I  refer  of  course  to  the  prominence  which,  let  us  say,  from 
1797,  the  year  of  the  Bank  restriction,  practical  politics, 
philosophical  speculation  and  economic  judgment  alike  gave 
to  the  question,  not  any  longer,  how  much  wealth  does  the 
nation  produce,  or  as  very  properly  might  have  been  asked, 
in  what  manner  is  that  wealth  produced ;  but,  in  quite  a 
different  spirit,  what  are  the  principles  governing  the  parti- 
tion of  that  wealth,  or  rather  of  its  annual  increment  among 
economic  classes !  In  a  word,  the  problem  of  production 
though  far  from  solved  was  for  the  time  being  eclipsed,  and 
the  problem  of  distribution  loomed  up  in  commanding  im- 
portance. 

In  France,  thanks  to  the  social  stratification  of  the  ancient 
regime,  this  transition  in  economic  interest  had  already 
been  effected,  and  such  attention  as  Adam  Smith  gave  to 
the  problem  of  economic  distribution  was  undoubtedly  due 
to  physiocratic  influence.  But  in  England  the  seed  fell  on 
sterile  ground.  Not  until  parliament  was  called  upon  to 
determine  whether  legislative  policy  should  be  shaped,  first, 
in  the  matter  of  the  Bank,  in  the  interest  of  debtor  or  of 
creditor;  second,  in  the  matter  of  corn  laws,  in  the  interest 
of  agriculturalist,  rather  than  of  manufacturer;  third,  with 
respect  to  taxation  and  funding,  in  the  interest  of  con- 
sumer instead   of  property  owner — not  until  then  was   it 
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that  the  economic  thinker,  deriving  his  philosophical  creed 
from  the  new  utilitarianism  felt  impelled  to  inquire  what 
will  be  the  natural  shares  of  these  several  classes,  destined 
to  be  affected  in  one  way  or  another  by  this  contemplated 
legislation. 

From  1800  on,  the  most  acute  economic  thinkers  began 
to  turn  from  the,  until  then,  definitive  text  of  the  "  Wealth 
of  Nations "  and  to  press  their  inquiry  along  these  lines 
left  vague  or  fragmentary  by  Adam  Smith.  Long  before 
the  corn  law  issue  of  1813-14  brought  the  debate  to  some 
culmination,  Malthus,  West,  Torrens,  and  probably  even 
Ricardo  had  undertaken  to  analyze  the  principles  determin- 
ing the  relative  shares  of  rent,  profits,  and  wages.  Such 
inquiries  were  not  merely  a  philosopher's  quest  but  a  direct 
response  to  the  inarticulate  interest  of  the  ordinary  man  of 
affairs.  It  was  certain  that  sooner  or  later  a  clear  and 
definite  answer  would  be  given  to  this  interest  and  equally 
certain  that  if  given  in  logical  compact  form  it  would  win 
acceptance  both  from  the  economic  fraternity  and  from  the 
thinking  public. 

The  time  being  ripe,  the  man  was  forthcoming.  It  is  a 
commonplace  to  speak  of  Ricardo's  business  career  as  a 
clue  to  the  quality  and  influence  of  his  economic  contribu- 
tions. But  such  an  objective  explanation  is  uninforming. 
A  truer  and  certainly  a  more  illuminating  interpretation  is 
to  say  that  those  qualities  of  mind,  in  part  a  race  heritage, 
in  part  a  distinctively  personal  endowment,  refined  and  inten- 
sified by  education,  apprenticeship,  tutelage  and  experience — 
those  very  qualities  which  enabled  Ricardo  to  outstrip  so 
many  of  his  competitors  in  the  world  of  affairs  inclined  him 
to  the  interested  pursuit  of  natural  science  and  to  brilliantly 
successful  cultivation  of  economic  analysis. 

Of  this  equipment  the  most  conspicuous  fact  was  a  re- 
markable degree  of  what  might  be  described  as  mental  dis- 
association.  Ricardo  was  able  to  view — to  the  extent  that 
no  economist  before  or  since  has  attained — a  complex  phe- 
nomenon, to  single  out  therefrom  one  primary  element,  and 
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to  trace  its  ultimate  course  free  from  the  modifying  or 
counteracting  influence  of  opposed  forces.^  This  habit  of 
mind  is,  I  think,  the  essential  explanation  of  his  brilliant 
achievements  in  the  financial  world.  At  a  time  when  the 
money  markets  of  Europe  were  in  acute  convulsion,  and 
when  political  crisis,  industrial  revolution,  agricultural  dis- 
turbance had  combined  in  one  apparently  inextricable  con- 
glomerate, it  was  that  isolating  power  of  Ricardo's  mind, 
made  effective  by  unerring  logic  and  intellectual  fortitude, 
which  soon  made  him  a  conspicuous  figure  in  the  banking 
world.  A  man  so  constituted  would  naturally  enough  find 
recreation,  if  only  as  a  sympathetic  onlooker,  in  natural  sci- 
ence. When  Ricardo's  mind  centered  upon  economic 
analysis,  attracted  by  the  subject  matter,  challenged  by  the 
defects  of  the  accepted  exposition,  and  impelled  by  tlie  press 
of  contemporary  issues,  it  was  inevitable  that  his  intellectual 
processes  should  be  exactly  of  a  kind  with  those  that  had 
signalized  both  his  vocation  and  his  avocation. 

A  French  scholar  in  a  recent  critical  study  of  Ricardo  has 
dryly  questioned  whether  obscurity  of  style  ever  injures 
one's  fame,  and  that  in  the  case  of  Ricardo  as  of  Marx  it 
has  actually  contributed  thereto :  "  On  n'aime  guere,  quand 
il  s'agit  d'un  grand  homme,  a  dire  qu'il  est  inintelligible,  soit 
par  un  sentiment  de  respect,  soit  peut-etre  de  crainte  de 
passer  soi-meme  pour  inintelligent  et  on  s'evertue  a  chercher 
un  sens  profond  aux  passages  les  plus  troubles."^ 

Ricardo's  mode  of  expression,  while  devoid  of  literary  skill 
either  as  to  plan  or  styie,  had  nevertheless  a  degree  of 
effectiveness  quite  at  variance  with  his  own  depreciative 
estimates.  The  pamphlets  and  the  correspondence  written 
under  the  stress  of  controversial  warmth  illustrate  this  very 
much  better  than  the  "  Principles,"  which  often  discloses 
a  benumbing  consciousness  of  authorship.     But  even  his 

* "  Don't  meddle  with  Ricardo,"  James  Mill  wrote  to  Francis 
Place.  "  It  is  not  easy  to  find  him  in  the  wrong,  I  can  assure  you. 
I  have  often  thought  that  I  had  found  him  in  the  wrong,  but  I 
have  eventually  come  over  to  his  opinion  "  (Add.  MSS.  Brit.  Mus. 
33,  152,  f.  227). 

*Gide  et  Rist,  Histoire  des  Doctrines  Economiques  depuis  les 
Physiocrates  jusqu'a  nos  Jours   (1909),  p.  161. 
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doctrines,  if  demonstrated  awkwardly  were  phrased  com- 
pactly, often  with  a  paradox-like  snap.  Such  phrases  as 
"  the  compatibility  of  a  rise  of  wages,  with  a  fall  of  prices," 
population  "  always  increases  or  diminishes  with  the  increase 
or  diminution  of  capital,"  "  the  landlord  is  doubly  benefited 
by  difficulty  of  production  " — once  the  principles  underlying 
them  were  established — carried  forward  the  propaganda 
with  a  momentum  of  their  own.^ 

But  favorable  as  may  have  been  the  time,  and  peculiarly 
endowed  the  man  and  his  manner,  economic  science  would 
never  have  felt  the  Ricardian  influence  to  the  extent  that 
it  did  but  for  the  intellectual  tenacity,  the  irrepressible 
enthusiasm  and  the  propagandist  activity  of  the  group  of 
friends,  disciples  and  expositors — James  Mill,  McCulloch, 
Torrens,  John  Stuart  Mill,  Mrs.  Marcet,  De  Quincy — who 
promptly  espoused  the  new  dispensation  and  gave  it  wide- 
spread currency.  Adam  Smith  made  political  converts, 
Dugald  Stewart  aroused  student  enthusiasm,  but  Ricardo 
won  aggressive  disciples.  Let  us  consider  for  a  moment  the 
relations  of  Ricardo  and  McCulloch. 

First  contact  dated  from  June,  1816,  in  Ricardo's  criticism 
of  McCulloch's  heterodox  writings  on  the  national  debt. 
Regular  correspondence  followed  McCulloch's  unqualified 
acceptance  of  Ricardo's  thought — indicated  by  laudatory 
notices  of  the  "  Principles  of  Political  Economy  and  Taxa- 
tion "  and  of  the  "  Proposals  for  an  Economical  and  Secure 
Currency"  in  the  Edinburgh  Review,  in  1818.  Actual  in- 
tercourse occurred  in  the  course  of  McCulloch's  visit  to 

^  The  influence  here  was  undoubtedly  James  Mill.  The  opening 
paragraph  of  "Commerce  Defended"  sets  forth  that:  "Rousseau 
confessed  to  Mr.  Hume,  and  Mr.  Hume  repeated  the  conversation 
to  Mr.  Burke,  that  the  secret  of  which  he  availed  himself  in  his 
writings  to  excite  the  attention  of  mankind,  was  the  employment 
of  paradoxes.  When  a  proposition  is  so  expressed  as  to  bear  the 
appearance  of  absurdity,  but  by  certain  reasonings  and  explanations 
is  made  to  assume  the  semblance  of  truth,  the  inexperienced  hearers 
are,  in  general,  wonderfully  delighted,  give  credit  to  the  author  for 
the  highest  ingenuity,  and  congratulate  themselves  on  a  surprising 
discovery.  When  these  paradoxes  are  so  contrived  as  to  harmonize 
with  any  prevailing  sentiment  or  passion  of  the  times,  their  recep- 
tion is  so  much  the  more  eager  and  general." 
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London  and  to  Gatcomb  Park,  in  the  spring  of  1823.  From 
the  outset  almost  McCnlloch  became  body  and  soul  a 
Ricardian.  "  Mr.  Ricardo  has  examined  the  fundamental 
principles  on  which  the  science  of  Political  Economy  rests  " 
— he  wrote  in  the  Edinburgh^ — and  "  he  has  done  more 
for  its  improvement  than  any  other  writer,  with  perhaps  the 
single  exception  of  Dr.  Smith."  And  Ricardo  himself 
avowed  "  My  own  doctrines  appear  doubly  convincing  as 
explained  by  your  able  pen,  and  .  .  .  those  who  could  not 
understand  me,  most  clearly  comprehended  you."^ 

Thus  imbued,  McCulloch  became  a  prolific  and  energetic 
expositor.  From  1817  to  1827  he  wrote  the  economic 
articles  for  the  Scotsman,  and  for  two  years  (1818-1820) 
he  was  editor  of  that  journal.  He  became  the  principal 
economic  reviewer  of  the  Edinburgh  in  1818  and  continued 
so  for  twenty  years.  He  contributed  the  important  eco- 
nomic articles  to  the  "  Supplement  of  the  Encyclopedia 
Britannica"  in  1818-24,  and  to  successive  editions  there- 
after, and  when  Malthus  filed  a  mild  protest  with  the  editor, 
Macvey  Napier,  at  "  the  general  adoption  of  the  new  theories 
of  my  excellent  friend  Mr.  Ricardo  into  an  Encyclopedia, 
while  the  question  was  yet  suh  judicc" — McCulloch  replied 
with  some  acerbity  that  the  "  Supplement "  "  was  not  in- 
tended merely  to  give  a  view  of  the  science  as  it  stood  forty- 
five  years  ago,  but  to  improve  it,  and  to  extend  its  boun- 
daries."^ McCulloch  conducted  classes  and  gave  lectures 
on  the  study  of  political  economy  in  Edinburgh  and  London 
"  to  large  audiences  of  Noblemen,  Gentlemen,  Merchants, 
and  others."*  In  1824  he  was  the  first  Ricardo  Memorial 
Lecturer,  and  in  1828  he  was  appointed  to  the  chair  of 
political  economy,  in  University  College.  He  wrote  many 
books  and  pamphlets,  compiled  useful  manuals  and  rendered 
important  editorial  services.     For  two  generations,  or  cer- 


*June,  1818,  p.  60. 

'  Letters  of  Ricardo  to  McCulloch,  p.  10. 
'Ibid.,  pp.   147-148,  note. 

*  Notes  of  Mr.  McCulloch's  Lecture  on  the  Wages  of  Labour  and 
the  Condition  of  the  Working  People  (1825),  p.  3. 
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tainly  until  John  Stuart  Mill's  apogee,  McCulloch  was  the 
veritable  keeper  of  the  economic  conscience  of  England — 
and  McCuUoch's  exposition  was  dogmatically,  aggressively 
Ricardian. 

■^  Let  us  turn  now  from  this  brief  survey  of  the  causes  of 
Ricardo's  influence  upon  economic  thought,  to  some  estimate 
of  the  actual  character  of  that  influence.  In  the  first  place, 
there  is  a  definite  and  tangible  impress  upon  specific  eco- 
nomic opinions.  It  is  not  too  much  to  say  that  much  of  our 
present-day  wisdom  with  respect  to  (a)  currency,  (b) 
taxation  and  (c)  international  trade  is  based  upon  Ricardo's 
analyses. 

In  the  matter  of  currency,  the  development  of  monetary 
theory  before  Adam  Smith,  and  more  notably  from  Adam 
Smith  to  Ricardo,  saw  the  appearance  of  many  important 
principles.  Ricardo's  service  was  not  merely  to  confirm  and 
amplify  such  earlier  doctrines,  but  to  coordinate  them  with 
monetary  practice  to  a  degree  that  removed  the  questions 
involved  from  the  arena  of  debate  and  established  them  as 
positive  monetary  cannons.  From  the  time  of  Gresham — 
or  of  Copernicus  or  Aristophanes — the  impossibility  of  a 
concurrent  circulation  of  standard  and  debased  currency  had 
been  perceived ;  but  Ricardo  made  clear  that  this  principle 
operated  only  in  face  of  aggregate  redundancy,  and  thus 
laid  the  theoretical  basis  for  the  gold  exchange  currency  of 
modern  states.  Hume  and  Harris — to  say  nothing  of  the 
economic  liberals  of  the  late  seventeenth  and  early  eigh- 
teenth centuries — had  stated  that  money  everywhere  tends 
to  a  value  level ;  but  Ricardo  established  the  territorial  dis- 
tribution of  the  precious  metals  as  the  theoretical  basis  of 
the  international  price  level  and  the  principles  governing 
foreign  exchange.  Lord  Liverpool  had  demonstrated  the 
historic  futility  of  the  dual  monetary  standard  in  England, 
but  Ricardo  gave  life  and  general  application  to  this  propo- 
sition and  laid  the  ground  work  of  modern  monometallism. 
The  necessity   of   restrictions   upon  issue   functions   other 
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than  the  presentation  of  discountable  paper — the  modern 
culmination  of  a  half  century  struggle  of  currency  versus 
banking  schools — was  set  forth  in  "  The  High  Price  of 
Bullion "  in  1810.  The  propriety  of  disassociating  issue 
from  discount  functions — realized  in  the  Bank  Act  of  1844 
— was  proposed  first  in  1816  and  urged  anew  in  the  "Plan 
for  a  National  Bank  "  in  1823.  The  project  of  a  "  gold  tipped 
currency  "  or  a  circulation  made  up  of  demand  notes  payable 
in  specie  upon  legitimate  occasion  was  advanced  in  the 
"  Proposals  for  an  Economical  and  Secure  Currency "  in 
1816,  was  actually  adopted  in  1819,  and  has  since  become, 
in  part  the  system,  in  part  the  endeavor  of  the  most  en- 
lightened modern  states. 

In  the  matter  of  taxation,  we  owe  to  Ricardo  acceptance 
of  the  principles,  first  that  the  social  utility  of  any  tax  is 
determined  not  by  its  productivity  but  by  its  ultimate  inci- 
dence ;  and  second,  that  this  "  influence  of  taxation  on  dif- 
ferent classes  of  the  community  "  is  traceable  by  scientific 
inquiry,  being  governed  by  the  laws  of  economic  distribu- 
tion. These  considerations  have  become  the  fundamental 
criteria  of  every  modern  testing  of  a  tax  proposal.  Almost 
from  the  very  beginning  of  economic  writing  fiscal  pamph- 
leteers and  propagandists  coupled  with  their  advocacy  of 
specific  panaceas  some  reflections  upon  the  social  and  eco- 
nomic efi'ects  of  such  measures,  and  these  observations  may 
perhaps  be  regarded  as  the  beginnings  of  a  theory  of  inci- 
dence. But  it  was  Adam  Smith  who  first,  at  least  among 
English  writers,  after  classifying  the  fiscal  devices  of  the 
modern  state,  and  commenting  thereon  with  a  remarkable 
combination  of  practical  experience,  literary  equipment  and 
hard-headed  common-sense — sought  to  trace  out  the  ulti- 
mate resting  place  and  the  wider  consequence  of  every 
such  measure.  In  taxation,  as  throughout,  Adam  Smith's 
exposition  was  Ricardo's  starting  point,  and  indeed  as  an 
apologetic  paragraph  in  the  '  Preface '  to  the  "  Principles  " 
sets  forth,  it  was  only  because  of  dissent  from  the  theory 
of  distribution  implied  in  the  "Wealth  of  Nations"  that  a 
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re-casting  of  the  chapters  on  taxation  became  necessary. 
But  it  has  been  Ricardo  rather  than  Adam  Smith  who  has 
exerted  the  enduring  influence  in  this  direction.  In  Adam 
Smith's  treatment  of  taxation,  the  variety  of  approach,  the 
fullness  of  comment,  the  indistinctness  of  theory  obscured 
and  minimized  the  question  of  incidence.  But  in  Ricardo's 
chapters  there  were  simplicity,  severity,  coherence  and  com- 
pactness. Incidence — the  effect  of  a  tax  upon  economic 
classes — loomed  forth  in  detached  prominence  as  the  occa- 
sion of  inquiry,  and  the  analysis  itself  proceeded  with  irre- 
sistible logic  in  the  light  of  a  clearly  defined,  easily  grasped 
theory  of  distribution.  That  theory  or  the  use  made  of  it 
may  or  may  not  have  been  defective  or  partial ;  but  the  mode 
of  procedure  endured  and  has  become  the  characteristic  of 
modern  fiscal  discussion. 

That  the  modern  theory  of  international  trade  must  be 
credited  to  Ricardo  has  been  set  forth  in  another  connection. 
But  more  than  this,  the  theory  of  international  trade,  "  as  it 
was  left  by  Ricardo,  and  expounded,  but  not  substantially 
altered,  by  Mill  "^  has  furnished  the  scientific  basis  for  the 
practical  rule  of  free  trade.  This  is  alike  the  argument  of 
advocates,  and  the  verdict  of  historians  of  freedom  of  trade. 
Cairnes  declared  that  "  for  those  who  accept  the  economic 
theory  of  international  trade,  no  further  proof  of  the  essen- 
tial soundness  of  this  fundamental  principle  of  commercial 
policy  [free  trade]  is  needed."-  And  with  even  greater 
definiteness,  Professor  Bastable  has  maintained,^  "  The  prac-  • 
tical  rule  of  "  free-trade," — that  is,  the  removal  of  all  arti- 
ficial restrictions  on,  or  encouragements  to,  any  particular  . 
industry ;  the  levying  of  duties  for  the  purpose  of  obtaining 
revenue,  and  from  no  other  motive;  the  levying  of  equiv- 
alent excise  duties  where  customs  duties  are  requisite;  in 
short,  the  abandonment  of  the  efforts,  once  universal,  to 
divert  industry  into  some  channel  into  which  the  action  of 
the  normal  economic  forces  would  not  have  directed  it, — is 

^  Cairnes,  Some  Leading  Principles  of  Political  Economy,  p.  310. 

^Ibid.,  p.  375. 

'Theory  of  International  Trade  (1903),  pp.  128-129. 
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a  deduction  from  the  theory  of  foreign  trade  "  as  expounded 
by  Ricardo. 

Before  leaving  the  subject  of  Ricardo's  influence  upon 
economic  poHcies,  at  least  a  word  should  be  said  of  that 
commonplace  tendency  of  modern  social  history  to  speak  of 
the  economic  radicalism  of  the  nineteenth  century  as  an 
emanation  of  the  Ricardian  economics.^  There  is  a  certain 
superficial  warrant  for  this.  "  Scientific  "  socialism,  both  in 
its  earlier  English  phase  and  as  developed  by  Rodbertus  and 
Mark,  rests  upon  the  assumption  that  value  is  embodied 
labor,  and  the  appropriation  by  the  state,  wholly  or  in  part, 
of  economic  land  rent — either  as  a  social  panacea  as  urged 
by  Henry  George  or  as  a  fiscal  device  as  contemplated  by 
recent  tax  reforms — is  based  upon  the  differential  theory  of 
rent. 

But  manifestly  it  is  necessary  here  to  distinguish  between 
a  doctrine  and  the  misinterpretation  or  outright  perversion 
of  it.  In  a  certain  sense,  every  consequence  that  follows — 
however  remotely  or  by  reason  of  whatsoever  new  elements 
— the  enunciation  of  a  principle  is  to  be  considered  in  con- 
nection therewith.  But  in  any  estimation  of  influence,  the 
tendency  of  the  original  message  must  be  understood  and  the 
effect  of  the  intervening  forces  appraised.  To  pursue  any 
other  course  would  be  to  hold  religion  responsible  for  the 
excesses  of  religious  intolerance  or  to  ascribe  the  waste  and 
brutality  of  modern  warfare  to  modern  technical  invention. 

The  place  which  Ricardo — in  correction  of  the  obvious 
gap  in  Adam  Smith's  exposition — accorded  "  embodied 
labor"  was,  as  has  been  pointed  out  again  and  again,  not 
as  the  cause  but  as  the  measure  of  value.  Commodities 
possessing  value  are  mensurable  with  respect  to  the  several 
amounts  of  labor  involved  in  their  respective  production, 
just  as  according  to  Adam  Smith  and  Malthus,  they  might 
be  compared  with  respect  to  the  several  amounts  of  labor 
which  they  would  command  or  according  to  other  theorists 

'  Thus  as  careful  a  scholar  as  Mr.  Graham  Wallas  speaks  of 
(Life  of  Francis  Place,  1898,  p.  267)  "the  'surplus  value'  theory, 
that  inevitable  corollary  of  Ricardo's  '  labour  value '." 
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with  respect  to  their  exchange  equivalents  in  gold,  silver, 
wheat  or  what  not.  Not  only  did  Ricardo  regard  embodied 
labor  as  merely  one  of  a  series  of  possible  units  of  value 
measurement  but  he  was  very  far  from  asserting  its  unique 
efficacy  and  indeed  ultimately  arrived  at  a  state  little  short 
of  doctrinal  agnosticism.  "  To  me  it  appears  " — he  wrote 
to  McCulloch  in  the  evening  of  his  life — "  that  we  have  a 
choice  only  amongst  imperfect  measures,  and  that  we  can- 
not have  a  perfect  one,  for  there  is  no  such  thing  in 
nature."^ 

So  too  in  the  matter  of  economic  rent.  With  the  progress 
of  society,  capital  tended  to  increase,  and  in  consequence  of 
limitation  upon  the  productive  capacity  of  the  soil,  profits 
to  fall  and  rents  to  rise.  But  these  phenomena  in  them- 
selves betokened  no  social  injustice.  They  "  ought  never  to 
be  the  subject  of  complaint,  if  they  are  the  effect  of  the 
natural  course  of  things  "  for  "  they  are  the  most  unequi- 
vocal proofs  of  wealth  and  prosperity."- 

Sympathetic  and  warm-hearted  in  temperament,  Ricardo 
was  a  firm  believer  in  the  possibility  of  economic  better- 
ment, particularly  of  the  laboring  classes.  In  the  main 
this  must  take  the  form  of  self  help  in  the  direction  of  a 
higher  standard  of  life :  "  The  friends  of  humanity  cannot 
but  wish  that  in  all  countries  the  labouring  classes  should 
have  a  taste  for  comforts  and  enjoyments,  and  that  they 
should  be  stimulated  by  all  legal  means  in  their  exertions  to 
procure  them."^  There  was  ample  opportunity  for  direct 
activity  by  "the  friends  of  humanity" — such  as  Lancas- 
trian education,  savings  banks  and  the  early  Owenism,  with 
all  of  which  movements  Ricardo  was  actively  identified.  To 
such  amelioration  the  state  might  very  properly  lend  itself. 
Failing  private  agencies,  Ricardo  was  one  of  the  active 
supporters  of  Crespigny's  unsuccessful  motion  in  1819  for 
a  parliamentary  inquiry  into  the  reasonableness  of  Owen's 
scheme,  and  he  was  made  a  member  of  the  Select  Committee 


^Letters  of  Ricardo  to  McCulloch,  p.  176. 

*  Essay  on  the  Influence  of  a  Low  Price  of  Corn,  p.  20. 

^Principles  (1819),  p.  95. 
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of  the  House  of  Commons  appointed  in  1821  to  consider 
the  employment  of  the  poor. 

Yet  withal  Ricardo  was  an  outright  individualist,  with 
profound  respect  for  property  rights  and  vested  interests 
not  as  things  desirable  in  themselves  but  as  the  essential 
bulwark  of  social  stability.  Thus  he  disavowed  sympathy 
with  McCuUoch's  proposal  for  the  scaling  down  of  interest 
upon  the  national  debt  and,  free  trader  though  he  was, 
insisted  upon  the  gradual  rather  than  outright  reduction  of 
the  corn  duties.  He  admired  Owen  and  respected  Place, 
yet  he  subscribed  heartily  to  the  verdict  of  the  committee 
of  1821  as  to  the  Lanark  scheme:  "Certainly  your  com- 
mittee feel  every  disposition  high  to  estimate  the  eflfects  of 
good  education  and  early  moral  habits ;  but  to  conceive  that 
any  arrangement  of  circumstances  can  altogether  divest  a 
man  of  his  passions  and  frailties  as  they  comprehend  prin- 
ciples in  themselves  undeniable,  is  a  result  which  can  never 
be  anticipated."^ 

By  regarding  economic  distribution  as  the  central  point 
of  the  existing  social  order  and  the  growth  of  economic 
rent  as  an  incident  of  social  progress,  and  by  formulating 
compact  dicta-like  doctrines  with  respect  to  both,  Ricardo 
perhaps  stimulated  mental  inquiry  as  to  the  necessity  of  the 
prevailing  system.  In  this  sense — typified  admirably  by 
John  Stuart  Mill's  later  attitude — Ricardo  may  be  conceived 
as  an  influence  upon  the  genesis  of  social  radicalism ;  but 
this  is  very  diflferent  from  the  direct  responsibility  for 
Marxian  socialism  or  Henry  George  land  appropriation  with 
which  he  has  been  charged,  and  constitutes  a  service  rather 
than  a  reproach.^ 

There  remains  to  be  considered  that  which  is  after  all  the 
largest  matter  involved.  What  has  been  Ricardo's  influ- 
ence upon  political  economy  in  the  narrower  sense,  that  is 
conceived  as  a  body  of  scientific  doctrines! 


*  Cullen,  Adventures  in  Socialism   (1910),  p.  166. 

*The  relation  in  detail  of  Ricardo's  doctrines  to  economic  radical- 
ism is  discussed  with  much  acutcncss  hy  Professor  Karl  Diehl  in  his 
exhaustive  Sozialwissenschaftliche  Erljiuterungen  zu  David  Ri- 
cardo's Grundgcsetzen  der  Volkswirtschaft  und  Bcstcuerung  (1905). 
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I  may  dismiss  with  brief  comment  the  extreme  positions 
as  to  the  futihty  or,  even  worse,  the  mischief  of  Ricardo's 
theoretical  work  taken  by  the  historical  school  on  the  one 
hand  and  by  the  psychological  group  of  economists  on  the 
other.  In  the  first,  there  is  such  signal  failure  to  consider 
Ricardo's  doctrines  in  their  development  or  context  as  to 
breed  suspicion  that  the  subject  of  examination  has  either 
been  the  bare  detached  text  or  perhaps  even  the  modified 
paraphrase  of  later  expositors.  Certainly  the  mode  of  criti- 
cism signally  exemplifies  that  very  neglect  of  historical  per- 
spective arraigned  therein  as  Ricardo's  prime  defect.  As 
to  the  less  definite  but  if  anything  more  violent  strictures 
of  the  "subjective"  economists — time  has  held  the  bank. 
Thirty-one  years  have  passed  since  Jevons  in  the  Preface  to 
the  second  edition  of  the  "  Theory  of  Political  Economy," 
with  the  recurrent  pessimism  that  characterizes  all  scientific 
progress,  spoke  of  "a  shattered  science"  and  made  both 
indictment  and  forecast.  Yet  Ricardo  has  remained  the 
main  stream,  and  Jevons  and  his  successors  have  become 
minor  tributaries.  It  may  be  that  we  are  still  discourag- 
ingly  remote  from  that  day  "  when  at  length  a  true  system 
of  Economics  comes  to  be  established  "  but  surely  there  is 
some  warrant  for  the  hope  that  in  preparation  therefor  we 
shall  not  have  'to  pick  up  the  fragments  .  .  .  and  to  start 
anew.' 

Quite  as  unreal  and  insufficient  is  it  to  describe  Ricardo's 
influence  as  a  mere  addition  to  or  amendment  of  existing 
doctrine.  In  1824  Malthus  summarized  the  characteristics 
of  "  the  new  school  of  political  economy  "  as  set  forth  in  its 
new  principles  of  value,  of  demand  and  supply,  and  of 
profits.^  But  even  Alalthus,  hostile  dissenter  as  he  was,  was 
conscious  of  more  fundamental  differences,  and  the  trend  of 
subsequent  opinion  has'  been  fully  in  accord. 

As  a  matter  of  fact,  the  effective  contribution  of  Ricardo 
to  economic  science  was  not  content  but  method.  It  was 
he  who,  by  example  in  the  main,  rather  than  by  argument, 

^Quarterly  Review,  January,  1824;  cf.  Bonar,  Malthus  and  his 
Work   (1885),  pp.  275-281. 
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established  the  title  of  economic  inquiry  to  the  rank  of  posi- 
tive science,  capable  of  pursuit  by  the  logical  method  of 
deduction.  In  so  far  as  Adam  Smith  wrote  a  scientific 
treatise  it  was  like  the  prose  which  Moliere's  bourgeois 
spoke.  Trained  in  classical  philosophy,  the  academic  suc- 
cessor of  Carmichael  and  Hutcheson,  the  class-room  exposi- 
tor of  "  moral  philosophy,"  it  was  inevitable  that  the 
"  Wealth  of  Nations  "  both  in  lecture  outline  and  in  treatise 
form  should  bear  the  earmarks  of  a  philosophy  of  the 
schools.  And  yet  no  student  of  method  can  speak  of  the 
"  Wealth  of  Nations "  as  a  scientific  treatise.  The  excel- 
lence of  the  work,  its  wide-spread  popularity  and  its  prac- 
tical influence  grew  out  of  a  unique  combination  of  useful 
information  and  common-sense  argument,  rather  than  logical 
plan  or  scientific  method. 

This  appears,  for  example,  at  the  very  outset.  After 
setting  forth  that  the  annual  production  of  the  nation  is 
determined  in  large  part  by  "the  skill,  dexterity,  and  judg- 
ment with  which  its  labour  is  generally  applied"  Adam 
Smith  omitted  all  analysis  of  these  elements,  and,  declar- 
ing that  "the  greater  part  of  the  skill,  dexterity,  and  judg- 
ment with  which  it  [labour]  is  anywhere  directed  or  applied, 
seem  to  have  been  the  effects  of  the  division  of  labour  " — 
he  devoted  himself  exclusively  to  the  division  of  labor.  His 
account  of  the  working  of  this  principle  is  a  veritable  eco- 
nomic classic.  But  when  he  passes  from  description  and 
detail  to  philosophical  induction  there  is  an  abrupt  collapse. 
To  ascribe  this  division  of  labor  to  "  a  certain  propensity  in 
human  nature  ...  to  truck,  barter  and  exchange  one  thing  for 
another  "  and  to  regard  this  propensity  as  either  "  one  of 
those  original  principles  in  human  nature,  of  which  no 
further  account  can  be  given  "  or  as  "  the  necessary  con- 
sequence of  the  faculties  of  reason  and  speech " — is  a 
logical  lapse  that  has  excited  the  astonishment  of  all  sub- 
sequent commentators.^ 

If  we  turn  now  to  Ricardo,  an  impressive  contrast  pre- 


*  Wealth  of  Nations,  Bk.  I,  chap,  i,  ii. 
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sents  itself.  Ricardo  conceived  his  field  of  study  with 
logical  precision  and  he  cultivated  it  with  scientific  spirit. 
The  field  so  defined  may  have  been  an  improper  demarca- 
tion and  the  logical  method  employed  by  no  means  the  best ; 
but  definition  and  method  there  were,  and  from  Ricardo's 
time  economic  study  has  moved  on,  aspiring  at  least  to  be  the 
analysis  of  a  definite  subject-matter  by  consciously  logical 
method. 

In  part,  this  formalism  as  to  scope  and  method  came  to 
Ricardo  from  without — probably  from  Dugald  Stewart  and 
Jeremy  Bentham,  through  James  Mill.^  I  can  explain  in  no 
other  manner  the  familiar  use  of  such  phrases  as  "  the  sci- 
ence of  political  economy,"  "the  laws  of  political  economy  " — 
to  be  found  in  Ricardo's  pages  in  marked  contrast  with  the 
entire  absence  of  such  terms  in  the  "  Wealth  of  Nations." 
But  to  a  greater  degree  it  represents  a  native  impulse,  con- 
firmed and  heightened  by  Ricardo's  sympathetic  interest  in 
natural  science — chemistry  and  geology — and  by  his  per- 
sonal association  with  their  devotees.  To  a  mind  as  rigidly 
logical  as  his  own  it  seemed  an  obvious  truism  that  if  polit- 
ical economy  was  to  be  studied  at  all  it  must  concern  itself, 
in  the  same  sense  as  chemistry  or  geology  were  being  pur- 
sued, with  a  definite  subject-matter  and  employ  as  orderly 
a  manner  of  reasoning. 

What  this  subject-matter  was,  Ricardo  set  forth  in  a  letter 
to  Malthus  of  September  28,  1821 — perhaps  the  only  phras- 
ing of  it  to  be  found  in  any  of  his  writings :  "  the  great 
enquiries  on  which  to  fix  our  attention  are  the  rise  or  fall 
of  corn,  labour,  and  commodities,  in  real  value,  that  is  to 
say  the  increase  or  diminution  of  the  quantity  of  labour 
necessary  to  raise  corn  and  to  manufacture  commodities 
.  .  .  mankind  are  only  really  interested  in  making  labour 
productive,  in  the  enjoyment  of  abundance,  and  in  a  good 
distribution   of   the   produce   obtained  by  capital   and   in- 

^  Dr.  Elie  Halevy  in  his  brilliant  La  Formation  du  Radicalisme 
Philosophique  (1901)  has  urged  with  characteristic  ability  (vol.  ii, 
pp.  214-246)  that  the  primary  source  was  J.  B.  Say  and  his  French 
predecessors. 
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dustry,"^  But  the  fruitful,  in  contrast  with  the  possible, 
field  of  economic  inquiry  was  very  much  narrower  than  this : 
"  Political  Economy  you  think " — he  wrote  in  an  often- 
quoted  passage  to  INIalthus — "  is  an  enquiry  into  the  nature 
and  causes  of  wealth ;  I  think  it  should  rather  be  called 
an  enquiry  into  the  laws  which  determine  the  division  of  the 
produce  of  industry  amongst  the  classes  who  concur  in  its 
formation.  No  law  can  be  laid  down  respecting  quantity, 
but  a  tolerably  correct  one  can  be  laid  down  respecting  pro- 
portions. Every  day  I  am  more  satisfied  that  the  former 
enquiry  is  vain  and  delusive,  and  the  latter  only  the  true 
object  of  our  science. "- 

Both  of  these  sentences  were  written  some  years  after 
the  "  Principles  of  Political  Economy  and  Taxation "  had 
made  its  first  appearance,  and  like  the  declaration  of  the 
"  Preface  "  to  the  treatise  itself — "  To  determine  the  laws 
which  regulate  this  distribution,  is  the  principal  problem  in 
Political  Economy" — might  be  regarded  as  belated  justifica- 
tion rather  than  as  preliminary  design.  It  is  very  possible 
indeed  that  the  formal  phrasing  was  Mill's  influence ;  but  the 
view  point  and  the  delimitation  are  essentially  Ricardian. 

It  would  be  fantastic  to  seek  for  any  formal  exposition 
of  method  in  Ricardo's  text.  Yet  from  the  very  beginning 
of  his  activity  as  an  economic  writer,  he  avowed  that  logical 
procedure  which  he  practised — assumption  of  definite  forces 
and  derivation  of  ultimate  effects.  Thus  in  the  "  Appendix  " 
to  the  fourth  edition  of  the  "  High  Price  of  Bullion,"  he 
declared:  "It  is  self-interest  which  regulates  all  the  specu- 
lations of  trade ;  and,  where  that  can  be  clearly  and  satis- 
factorily ascertained,  we  should  not  know  where  to  stop  if 
we  admitted  any  other  rule  of  action."^  In  more  general 
form  is  the  process  of  obtaining  economic  principles  by 
deduction  from  primary  elements  involved  in  a  letter  to 
Malthus  of  October  22,  181 1* — more  than  five  years  before 

'Letters  of  Ricardo  to  Malthus,  p.   198. 

'Ibid.,  p.   175. 

•P.  70. 

*  Letters  of  Ricardo  to  Malthus,  p.  18. 
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the  "  Principles  of  Political  Economy  and  Taxation "  was 
written — the  neglected  significance  of  which  may,  perhaps, 
warrant  citation  in  fulF :  "  I  wish  to  prove  that  if  nations 
truly  understood  their  own  interest  they  would  never  export 
money  from  one  country  to  another  but  on  account  of  com- 
parative redundancy.  I  assume  indeed  that  nations  in  their 
commercial  transactions  are  so  alive  to  their  advantage  and 
profit,  particularly  in  the  present  improved  state  of  the 
division  of  employments  and  abundance  of  capital,  that  in 
point  of  fact  money  never  does  move  but  when  it  is  ad- 
vantageous both  to  the  country  which  sends  and  the  country 
that  receives  that  it  should  do  so.  The  first  point  to  be 
considered  is,  what  is  the  interest  of  countries  in  the  case 
supposed?  The  second  what  is  their  practice?  Now  it  is 
obvious  that  I  need  not  be  greatly  solicitous  about  this  latter 
point;  it  is  sufficient  for  my  purpose  if  I  can  clearly  demon- 
strate that  the  interest  of  the  public  is  as  I  have  stated  it. 
It  would  be  no  answer  to  me  to  say  that  men  were  ignorant 
of  the  best  and  cheapest  mode  of  conducting  their  business 
and  paying  their  debts,  because  that  is  a  question  of  fact  not 
of  science,  and  might  be  urged  against  almost  every  proposi- 
tion in  Political  Economy.  It  rests  with  you  therefore  to 
prove  that  a  case  can  exist  where  it  may  become  the  interest 
of  a  nation  to  pay  a  debt  by  the  transmission  of  money 
rather  than  in  any  other  mode,  when  money  is  not  the 
cheapest  exportable  commodity, — when  money  (taking  into 
account  all  expenses  which  may  attend  the  exportation  of 
different  commodities  as  well  as  money)  will  not  purchase 
more  goods  abroad  than  it  will  at  home." 

But  although  Ricardo  regarded  economic  principles  as 
uniformities  based  upon  fundamental  social  impulses,  he 
was  far  from  neglecting  actual  conditions  either  in  deriving 
and  verifying  his  theories  or  in  applying  them  in  the  form 
of  positive  legislation.  Thus  in  the  "Principles"  in  1817, 
he  undertook  "  to  state  his  opinion  "  not  only  after  "  his  best 

1  Professor  Hector  Denis  has  subjected  this  phase  of  the  Ri- 
cardian  economics  to  a  most  vahiable  and  suggestive  criticism  in  his 
Histoire  des  Systemes  ficonomiques  et  Socialistes  (1907),  vol.  ii, 
p.  128  et  seq. 
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consideration  "  together  with  the  aid  derived  from  preceding 
writers  but  "  after  the  valuable  experience  which  a  few  late 
years,  abounding  in  facts,  have  yielded  to  the  present  gen- 
eration." The  pamphlets  on  currency  and  corn  laws  are 
direct  analyses  of  contemporary  conditions  and  in  their 
controversial  aspects  abound  with  verifications  and  qualifi- 
cations of  general  principles  in  the  light  of  actual  facts. 
Finally,  in  the  application  of  general  principles — be  it  the 
incidence  of  taxation,  the  influence  of  agricultural  improve- 
ments, the  desirability  of  compensatory  corn  laws,  the  mini- 
mum rate  of  wages — Ricardo  was  quick  to  recognize  the 
modifications  which  general  theory  must  undergo  in  applica- 
tion to  actual  affairs. 

In  short,  Ricardo  conceived  a  positive  science  of  political 
economy  constituted  of  the  tendencies  or  laws  prevailing 
with  respect  to  a  clearly  defined  group  of  phenomena.  He 
derived  a  series  of  uniformities,  first  by  deduction  from 
fundamental  principles  of  human  conduct  illustrated  and 
tested  by  reference  to  past  and  present  conditions.  He  as- 
sembled the  principles  thus  obtained  into  a  coherent  whole, 
enunciated  in  unsystematic  elliptical  form,  but  characterized 
by  all  the  essentials  of  a  body  of  scientific  doctrine.  By 
this  service  he  raised  economic  study  to  a  new  dignity,  giving 
it  consciousness  and  impetus.  His  data  may  have  been 
inadequate,  his  method  in  part  defective,  and  his  conclusions 
sometimes  misleading;  but  his  inestimable  service  was  in 
definitively  converting  economic  speculation  from  detached 
inquiry  or  specific  theorization  to  an  organically  related 
body  of  general  principles.  H  the  validity  of  certain  of 
his  doctrines  has  been  questioned,  if  the  universality  of 
many  of  his  conclusions  has  been  denied, — such  results 
reflect  the  incredible  expansion  of  the  subject  matter  of 
political  economy  which  a  century  of  industrial  growth  has 
brought  forth.  What  Ricardo  did  remains  the  corner  stone 
of  economic  science.  But  more  than  this,  what  he  tried  to 
do  gave  the  momentum  to  scientific  study  of  economic  prin- 
ciples and  has  continued  its  chief  inspiration. 
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Massacre   of    1868   in   La.,  225- 

230. 
May,     Thomas     P.,     77-79,     84 

(note). 
Meat      Cutters      and      Butcher 

Workmen,  260,  264,  277,   299, 

306. 
Merrick,  Mrs.  C.  E.,  29,  126. 
Metal  Mechanics'  Union,  256. 
Metal     Polishers     and     Buffers, 

254,  256. 
Metropolitan    Police   Bill    (La.), 

208-209. 
Mill,  James,  472,  474,  486  (note), 

493-496,     501,    504,     506,     510, 

519  (note),  524,  527,  530,  533, 

551,  560,  562-563,  564  (notes), 
565,  573   (and  note),  583,  584- 
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Mill,  John  Stuart,  544,  548  (and 
note),  564  (note),  573. 

Mine  Workers,  United,  see 
United  Mine  Workers. 

Molders  and  Stove  Mounters, 
252,  254,  308. 

Monroe,  John   T.,   148,    187. 

Moonelis  Case,  see  Strasser  v. 
Moonelis. 

Moore,  Gov.  T.  O.,  15-16,  17, 
24. 

Musicians'  Union,  254,  264;  uni- 
forms proposed,  264. 

Muther,  Frank,  244. 

National  Building  Trades'  Coun- 
cil, 256. 

National  Conservative  Union 
party,  iii,  137. 

National  debt,  Ricardo's  attitude 
toward,  513,  5 14-51 5- 

National  Print  Cutters'  Associa- 
tion of  America,  262,  263,  283 ; 
"  cutters,"  262 ;  "  putters  on," 
263. 

Negro  in  relation  to  his  master, 
127-130. 

Negro  labor  in  La.  (1860-1865), 
I 17-120,  130-143. 

Negro  schools  in  La.  (1864- 
1868),  74-75,  79,  199,  207-208. 

Negro  soldiers,  120-123. 

Negro  suffrage,  S8-S9,  62,  63-65, 
67,  71-72,  79,  88-89,  108-111, 
112-113,  143-145,  154-155,  15^ 
179,  181-185,  187-189,  192,  193- 
196,  199-200. 

56  N.  J.  Eq.  649,  327. 

New  Orleans,  capture  of,  30-31 ; 
Butler's  administration  in,  33- 
44,  1 17-122;  riots  in,  146-179, 
229-230. 

Non-Suability  of  the  State  in 
the  United  States,  Doctrine  of 
(Singewald),  343-451- 

"Notes  on  Malthus  "  (Ricardo), 
507,  560-561. 

Oath   of   allegiance,  38-39,  203- 

204. 
Officers     of     the     State,     suits 

against,  379-451- 
Omaha,  Union  Label  and  Home 

Industry      League      of,      302; 

Western  Laborer  of,  302. 


One-man  shop,  294-296. 
Opelousas    (La.),    riot   in,   227- 

228. 
Ordinance   of   secession   of   La., 

18,   19-22. 

Painters,  Decorators,  and 
Paperhangers,  267,  269,  277. 

Paper  Makers'  Union,  259. 

Peabody,  Judge  Chas.  A.,  93-96. 

People  V.  Fisher,  327,  328. 

Photo  Engravers'  Union,  318- 
321. 

Piano  and  Organ  Workers,  267, 
291,  293. 

Picayune,  The  (New  Orleans), 
21,  23,   108,  206,  211. 

Pinchback,  P.  B.  S.,  195  (and 
note),  200,  208   (and  note). 

Pitkin,  J.  R.  G.,  176  (note),  188. 

"  Plan  for  the  Establishment  of 
a  National  Bank"  (Ricardo), 
506-507,  511,  576. 

Poles  in  hat  industry,  251. 

Political  Economy  Club,  504,  519 
(note),  554  (note),  563-564. 

Porter,  Commander  D.  D.,  32. 

"The  Price  of  Gold"  (Ri- 
cardo), 496. 

"  Principles  of  Political  Econ- 
omy and  Taxation"  (Ri- 
cardo), 501-502,  507,  511,  531- 

551,  553- 

Print  Cutters'  Association  of 
America,  National,  see  Na- 
tional Print  Cutters'  Associa- 
tion of  America. 

Printers'  Union,  261. 

Printing  Pressmen  and  As- 
sistants' Union,  International, 
see  International  Printing 
Pressmen  and  Assistants' 
Union. 

Profits,  rate  of,  Ricardo's  theory 
of,    526-530. 

Property,  recovery  of,  in  suits 
against  the  State,  388-400. 

"  Proposals  for  an  Economical 
and  Secure  Currency "  (Ri- 
cardo), 501,  511,  531,  576. 

"  Protection  of  Agriculture " 
(Ricardo),  306. 

"  Provisional  Court "  of  La.,  93- 
96. 
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"  Radicals "  in  La.,  see  Repub- 
lican party. 

Reconstruction  in  Louisiana 
(Ficklen),  see  Louisiana,  Con- 
gressional reconstruction,  Ex- 
ecutive reconstruction. 

Rent,  Ricardo's  theory  of,  529- 
530. 

"Reply  to  Bosanquet"  (Ri- 
cardo),  498,  511. 

Report  on  New  Orleans  Riots, 
170-175. 

Republican  party  in  La.  (1865- 
1868),  112-115,  155-179,  203, 
210,  212,  214-215. 

Republican,  The  (New  Orleans), 
194-195. 

Retail  Clerks'  International  Pro- 
tective Association,  254,  264, 
267,  276,  296,  303. 

Ricardo,  Abraham,  478-481,  484, 
485,  486-487. 

Ricardo,  David,  influence  of 
conditions  in  England  upon, 
4.65-473 ;  ancestry  and  early 
life,  473-490;  prominence  in 
financial  life  and  economic 
education  (1799-1809),  490- 
496;  period  of  productivity  as 
critic  and  author  (1810-1819), 
496-504;  career  in  Parliament 
(1819-1823),  504-507;  death, 
507-508;  his  attitude  toward 
currency  question,  509-512; 
toward  corn  laws  and  agri- 
cultural distress,  512-515;  to- 
ward taxation  and  funding, 
514-515;  development  of  his 
economic  system,  515-566; 
causes  of  his  influence  on  eco- 
nomic thought,  568-575;  char- 
acter of  his  influence,  575-586. 

Riddcll,  J.  L.,  47-48. 

Riot  of  July  30,  1866,  146-179. 

Roselius,  Christian,  18,  41 
(note),  60,  69   (and  note). 

Rozier,  J.  A.,  17,  18,  41  (note), 
6&-60. 

Rubber    Workers'    Union,    255, 

St.    Bernard    parish    (La.),    riot 

in.  228-229. 
St.  Louis,  Cigar  Makers'  Union 

of,  246-248,  323. 


San  Francisco,  Cigar  Makers' 
Union  in,  243,  297,  323; 
Laundry  Workers  in,  316; 
Carpenters'  Eight  Hour 
League  of,  244. 

Say,  J.  B.,  494,  504  (and  note), 
525,  531,  538,  551,  583   (note). 

Schmalz  v.  Wooley,  327. 

Schneider  v.  Williams,  327. 

Secession  in  Louisiana,  14-28. 

Sheet  Metal  Workers,  267,  272, 
276,  283. 

Sheplej',  Gen.  G.  F.,  33  (note), 
41,  96. 

Sheridan,  Gen.  P.  H.,  164,  170, 
187,  189,  190,  191. 

Shirt,  Waist,  and  Laundry 
Workers,  263,  264,  267,  268, 
273.  275,  276,  281,  282,  314-317, 
321,  322. 

Shop  card  in  American  trade 
unions,  257,  264,  276,  288. 

Shop  stewards,  272,  273. 

Simon,  Martin,  325. 

Singewald,  Karl,  "  The  Doc- 
trine of  Non-Suability  of  the 
State    in    the    United   States," 

343-451. 
Slavery,    12,    14,    25,    56-58,    60, 

70,  72-74,  79. 
Slavs  in  hat  industry,  251. 
Slidell,  John,  10,  12  (and  note), 

26-27. 
Smith,  Adam,  and  the  "  Wealth 

of  Nations,"  463-464,  465,  470- 

471,  472-473,  489,  516-524.  526- 

529,  537,  538,  540,  542-543,  551- 

552,  556,  561,  568-569,  571,  573, 

575,  576-577,  578,  582. 
Social    equality    of    white    and 

negro    races,    question    of,    64 

(note),  129-130,  162,  178,  187- 

189,  207-208,  215. 
Southwood,  Marion,  34,  39. 
Spedden,  Ernest  R.,  "  The  Trade 

Union  Label,"  243-331. 
"  Squatter  sovereignty,"  12,  13. 
"  Star "    cars    in    New    Orleans, 

188. 
State  courts,   jurisdiction  of,   in 

suits  between   States,  369-370. 
States,  suits  against,  343-451. 
Stationary   Engineers,  321. 
Stationary    Firemen,    264,    321, 

322. 
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Steam  Engineers,  International 
Union  of,  see  International 
Union  of  Steam  Engineers. 

Steedman,  Gen.  J.  B.,  209,  213. 

Stereotj'pers'  and  Electrotypers' 
Union,  International,  see  In- 
ternational Stereotypers'  and 
Electrotypers'  Union. 

Stevens,  Thaddeus,  152-153,  154, 
158  (and  note),  180  (and 
note),  182  (note),  185   (note). 

Stewart,  Dugald.  470,  471-472, 
S49-550,  573,  583- 

"  Stickers "  in  American  trade 
unions,  300,  305. 

Store  card,  296. 

Strasser,  Adolph,  249,  250,  295, 

329. 

Strasser  v.  Moonelis,  326,  327. 

Suits  against  the  State,  343-45^; 
against  public  officers,  379-451- 
See  also  Table  of  Contents, 
337,  and  Table  of  Cases,  339. 

Sumner,  Charles,  91-92,  I53,  I54, 
180-181. 

Tailors'  Union.  Journeymen,  see 

Journeymen  Tailors'  Union. 
Taliaferro,  J.  G.,  18,  22,  194,  230. 
Taxation,    Ricardo's    theory    of, 

514-515,   549-551,  5/6-577- 
Taylor,  Gen.  Richard,  31-32,  104 

(note). 
Teamsters'  Union,  264. 
Terre     Haute,     Cigar     Makers' 

Union  in,  249. 
Theatrical  Stage  Employes,  264. 
Thirteenth    amendment    in    La., 

90. 
Times,  The  (New  Orleans),  49- 

50,  76,  77-79,  95,  115,  176-177, 

185,  187,  192,  196. 
Tobacco    Workers,    265    (note), 

267. 
Tooke,  Thomas,  499,  519  (note), 

563,  564  (note),  565. 
Torrens,  Robert,  494,  519  (note), 

524,  530,  538,  544-548,  551,  556, 

563,  564   (note),  565.  571,  573- 
Tort,  principle  of  liability  in,  in 

suits    against    the    State,    379- 

380;    injunction    against,    381- 

387- 
Trade  Union  Label,  The  (Sped- 
den),  243-331. 


Travellers'  Goods  and  Leather 
Novelty  Workers,  267,  277, 
292,  293. 

Tribune,  The  (New  Orleans), 
142-143,  144  (note),  188-189, 
195,  196  (and  note),  212-213. 

Tripartite  Agreement  in  the 
printing  trades,  318,  321. 

Trower,  Hutches,  474,  497,  499, 
502,  504,  551. 

Typographical  Union,  Inter- 
national, see  International 
Typographical  Union. 

Union,  The  (New  Orleans),  58. 

Union  Bar  Label,  277. 

Union  House  Card,  2/7. 

Union  Label  and  Home  Industry 
League  of  Omaha,  302. 

Union  party  in  La.  (1862-1864), 
40-42,  45-59- 

United  Garment  Workers  of 
America,  261,  267,  269,  270, 
272,  281,  291,  292,  297,  299, 
3^3-3'^?',  agreement  with  Jour- 
neymen Tailors,  313,  314;  label 
secretary  of,  270,  271. 

United  Hatters  of  North 
America,  251,  268. 

United  Mine  Workers,  258 
(note). 

Upholsterers'  International 
Union  of  North  America,  254, 
259,   262. 

Ury,  Herman,  328,  329 

Vagrant  law  of  La.  (1865),  140- 

142. 
Value,  Ricardo's  concept  of,  517- 

523,  534-542,  555-566,  57(^571- 
Voorhies,    Albert,    164-166,    18^ 

190,  202    (note),   203. 

Warburton,  Henry,  499,  519 
(note),  564  (note),  565. 

Warmoth,  H.  C,  113-115,  201, 
203,  205-206,  230. 

Watch  Case  Engravers,  254,  255. 

"Wealth  of  Nations,"  j^^  Smith, 
Adam. 

Wells,  J.  Madison,  57-58,  104- 
107,  109,  III,  112,  113,  116, 
146-149,  159,  166-167,  173,  184, 
185,  189,  190. 
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Western    Laborer    of    Omaha, 

302. 
Whigs  in  La.  (1843-1850),  9-1 1. 
Whishaw,  John,  499,  503  (note), 

504,   505    (note),   532    (note), 

557. 
White  Camelia,  see  Knights  of 

the  White  CameHa. 
Wickliflfe,  R.  C,  15,  109. 


Women's  International  Union 
Label  League,  300. 

Women's  Label  League,  300,  306. 

Wood  Workers'  General  Coun- 
cil, Amalgamated,  sec  Amal- 
gamated Wood  Workers'  Gen- 
eral Council. 

Young,   Ex  parte,  424-438. 
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